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::ORDER-lN-APPEAL ::

The present appeal has been filed by tMis. Swastic Metal lndustries, 355-

A/B/C, Aji GIDC, 80, Feet Road, Rajkot - 360 003 (hereinafter referred to as 'the

appellant') against the Order-ln-Original No. 07/SUPDT/C.EX./AR-V/2016-17 dated

25.11.2016 (hereinafter referred to as 'the impugned order') passed by the

Superintendent, Central Excise AR-V, Rajkot (hereinafter referred to as "the lower

adjudicating authority"):

2. Briefly stated facts of case are that appellant filed monthly return ER-1 for

the month of JUNE- 2015 on 31.12.2015, delaying itby 174 Days. As per Rule 12 (1)

of the Central Excise Rules 2002 & Rule 9(7) of the CENVAT Credit Rules, 2004, the

production and removal of goods and other relevant particulars shall be submitted

in form specified, within ten days from close of each month to the jurisdictional

Range Superintendent of Central Excise. Further, as required under Central Excise

Rules, 2002 (E-filing of return) CENVAT Credit Rules-2004 (4thAmendment of

201 1) vide Notification No. 21 & 2212011 both dated 14.09.2011 , "Every assessee

shall file electronically, the declaration or the return, as the case may be,

specified in this rule". The above facts led to issuance of Notice vide F. No.

C.Ex./AR-V/Swastic Metal/2015-'16 dated 04.01.2016, which was adjudicated by the

lower adjudicating authority vide impugned order wherein he imposed late-fee of Rs.

17,4001- for late filing of ER-'l Return for the month June-2015, under Rule 12(6) of

Central Excise Rules, 2002.

3. Being aggrieved by the impugned order, the appellant preferred the present

appeal mainly on the following grounds:

(i) They had filed return of June 2015 through official web site on

04.07.201S,which indicated the massage of "Successfully uploaded",

however, said return did not appear on official web site, and hence

again uploaded in the month of December -201b.
(ii) lmposing penalty ignoring the settled law that circular

override the provision of law.

4. ln reply to the appeal memorandum, Superintendent of CGST & Excise,

AR-V, Rajkot submitted details as under:

The order has been passed on the basis of Circular No. 956/171201.1_

CX dated 28.09.2011 issued by CBEC, New Delhi, instructions.

Page 3 of 5
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procedure for electronic fillirlg of return & payment of duty.

(ii) The appellant did not followed instruction, return uploaded

successfully on 04.07.2015 with remark to view the status after one

business day, appellant not follow said remark and filed return on

31 .12.2015 late by 174 days from due date. Further, appellant not

complaint to department by any means and at any point of time.

(iii) Appellant contravened Rule 12(1) of the Central Excise Rule, 2002

on account of late filling of ER-1 and therefore, late fees had been

imposed rightly.

4. Personal hearing in the matter was held wherein Shri paresh Sheth,

Advocate appeared on behalf of the appellant and submitted that they had no

intention not to file return and hence no penalty may be imposed on them.

FINDINGS:

5. I have carefully gone through the facts of the case, the impugned order, the

appeal memorandum and submissions made during the personal hearing. The issue

to be decided in the present appeal is whether the appellant was liable to pay late fee

under Rule 12(6) of Central Excise Rule, 2002 or not.

5. 1 I find that appellant had uploaded ER-1 of June, 2015 on 04.07.2015 but

ignored the remarks that "Please view the status after one business day,,and same

was again filed bythe appellant on31.12.2Q15. The lower adjudicating authority has

discussed Board's guidelines, instructions mentioned vide circular No. 9i6117t2011-

cX dated 28.09.2011 issued by CBEC, New Delhi regarding procedure for electronic

filling of returns. The facts reveal that the appellant had merely uploaded ER-1 and

could not follow remarks, filed correct return on 31.12.201s delaying it by 174 days.

The appellant did not complain to the Department regarding non-filing of said return or

did not make any correspondence with Range superintendent to file manual return

due to System error etc

5.2 I find that the appellant filed proper monthly return ER-'l for the month of June

2015 on 31.12.2015 only delaying it by 174 days. It is mandatory to file a Monthly

Return ER-1, electronically within 10 days from the close of the month to which the

return relates and hence the appellant contravened the provisions of Rule 1z(1) ot

the central Excise Rules, 2002 as well Rule 9(7) of the cenvat credit Rules, 2004.
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5.3 Sub rule (6) of Rule '12 of the Central Excise Rules,2002 effective from

01-03-2015, reads as under:

"(6) Where any return or Annual Financial lnformation Statement or Annual

lnstalled Capac$ Statement refened to in this rule is submifted by the assessee arter

due date as specified for every retum or statements, lhe assessee shall pav to the

credit of the Central Government, an amount calculated at the rate of one hundred

ruDees Der da sub to a maximum of twentv thousand es for the oeriod of

5

delav in submission of each such retum or statement."

5.4 lfind that appellant filed proper ER-1 for the month of June 2015 on

31.12.2015 delaying it by 174 days and, therefore, contravened the provisions of

Rule 12(1) of the Central Excise Rules, 2002 as well Rule 9(7) of the Cenvat Credit

Rules,2004. Accordingly, appellant is liable to pay late fee @ Rs. 100/-, one

hundred rupees per day subject to maximum of Rs. 20,000/- for the period of delay

in accordance with provisions of Rule 12(6) ibid.

6. ln view of above, I uphold the impugned order and reject the appeal filed by the

appellant.

6.1 $ffi rsr{r d.S #r aI$ 3rtrfr or ftq-em jqn-+a dft+ t fr-qr drdr tl

The appeal filed by the appellant stands disposed off in above terms
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Copv to:
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2)

3)
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6)

The Chief Commissioner, Cenkal GST & CX, Ahmedabad.
The Commissioner, Central GST & CX, Rajkot.
The Assistant Commissioner, Central GST & CX Division_|, Rajkot.
The Asst. commissioner (sys ), ccsr & EX, Rajkot- for uproading into website.
The Superintendent, GST & Central Excise, AR_V, Ralkot
Guard File.

M/s. Swastic Metal lndustries,

355-A/B/C, AjiGIDC, 80, Feet Road,

Rajkot - 360 003
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