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+: ORDER-IN-APPEAL ::

M/s. AVR Valves Pvt. Ltd., Unit-2, Plot No. 2317-2318 & 2329,
GIDC, Metoda, Taluka: Lodhika, Dist.: Rajkot holding Central Excise
Registration Mo. AAFCAGT46FXMD02 (hereinafter referred to as ‘the appellant’)
has filed the presenl appeal against Lhe Order-in-Original Mo, 40/D/AC/2016-17
dated 22/23.11.2016 (hereinafter referred Lo as 'Lhe impugned order’), passed
by the Assistant Commissioner, Central Excise Division-l, Rajkot (hereinafter

referred Lo as “the lower adjudicating authority™).

. The brief facts of the case are that the appellant is engaged in the
manufacture of excisable goods falling under Chapter B4 of the First Schedule
to the Central Excise Tariff Act, 1985. The scrutiny of Cenvat cr.edil register
revealed that they had availed Cenvat credit of Rs. 36,709/- vide RGZIA
Entry No. 38 dated 04.05.2012 on the basis of Invoice MNo. 1129 dated
25.04.2012 of M/s. Eaton Industrial Systems Pvt, Ltd., Ahmedabad. The said
invoice had been raised on account of rejected material returned Lo the
appellant, however, as request to provide details regarding rejected
material and processes they had undertaken and clearance of this material
after processing on payment of duty, the appellant failed to provide any
such details. In absence of any such records of further processing of such
rejected material and payment of duty, Cenvat credit on such rejected
material 15 not available to them in terms of Rule 16 of the Central Excise

Rules, 2002 (hereipafter referred to as "the Rules"”).

2.1 The Show Cause Motice F. Mo, CEX/AUDIT-II/CIR-11/DC-10/2015-16
dated 24.05.2016 was issued by the Deputy Commissioner, Circle-1V, Central
Excise, Audit-lll, Rajkot proposing recovery of wrongly availed Cenvat
Credit of Rs. 36,709/ alongwith interest under Rule 14 of Cenvat Credit
Rules, 2004 (hereinafter referred to as “the CCR,2004) read with Section
T1A/11AA of the Central Excise Act, 1944 (hereinafter referred to as “the
Act™) and penalty on the appellant under Rule 15 of the CCR, 2004 read with
Section 11AC of the Acl. The said show cause notice was adjudicated by the
lower adjudicating authority vide impugned order, who disallowed the
Cenvat Credit of Rs. 36,709/- under Rule 14 of the CCR,2004 read with
Section 11A of the Act and asked to pay interest under Rule 14 of the
CCR, 2004 read with Section 11AA of the Act and also imposed penalty of Rs.
36,709/- under Rule 15 of the CCR,2004 read with Section 11AC of the Act
on the appellant. '
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3. Being aggrieved by the impugned order, appellant preferred the
present appeal mainly on the following grounds:

(1) The observations of the lower adjudicating authority in para 17
onwards for confirmation of demand is bad in law and is liable to be set
aside,

(i} The lower adjudicating authority erred in confirming the demand
Ignoring the fact that for availment of credit under the provisions of Rule
16 only requirement is to receive the material with duty paying documents
and to account for the same in statutory which admittedly is complied with
and hence any other condition imposed or read in the respective provision

would amount Lo rewriting of the provision which is not legal and correct
and is liable to be set aside,

(iii)  The lower adjudicating authority has erred in confirming the demand
by reading something in the provision as also by applying the circular issued
by the Board. The circular issued is not applicable to the present case and

hence the proceeding initiated is liable to be dropped.

(v}  The lower adjudicating authority erred in imposing the penalty on
the ground as mentioned in the order as also on the ground as mentioned
herein above. The ground raised for setting aside the demand may be
treated as part of the ground raised for setting aside the penalty imposed,

(v} The lower adjudicating authority also erred in imposing the penalty
ignoring the fact that the applicant has complied with all the conditions
prescribed under the provisions of NMule 16 and hence the order under

consideration is liable to be set aside.

3.1 A personal hearing in the matter was altended by Shri Paresh Sheth,
Advocate, who reiterate grounds of appeal and submitted that they have

followed conditions of Rule 16(1) of the Rules. Mo one appeared from the

Department, though personal hearing letter was sent to them. n:’:'_ :
FINDINGS;
4. | have carefully gone through the facts of the case, the impugned order,

the appeal memorandum and submissions made by the appellant including

during personal hearing.

5. The issue to be decided in the present case is as to whether the
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appellant was eligible for Cenvat credit of goods returned back as rejected by
the buyer, in terms of Rule 16 of the Rules even though details of its further
processing are not known/available , or not.
. | find that the appellant vide their Invoice No. 001/02.04.2012 had sold
2000 Hos. of Auto Engine Valves valued at Rs. 99,000/- involving Central Excise
duty of Rs. 12,237/- (BED: 11,880/ + Ed. Cess 238/- + SHE Cess 119/-) to M/s,
Eaton Industrial System Pvt. Ltd., Ahmednagar, Like wise, the appellant vide
Invoice No. 195/29.03.2012 had sold 4000 Nos. of Auto Engine Valves valued at
s, 1,98,000/- involving Central Excise duty of Rs. 24,473/ (BED 23760/- + Ed.
Cess 475/- + SHE Cess 238/-) to M/s. Eaton Industrial System Pvt. Ltd.,
Ahmednagar. The buyer vide their Invoice No. 1129 dated 25.04.2012 had
returned all 6000 Auto Engine Valves valued at fis. 2,97,000/- involving Central
Excise duty of Rs. 36,709/- to the appellant with remark: “Rejected material
return to party ref. your invoice No. 001/02.04.2012 & 195/29.03,2012.
6.1 In the backdrop of above, let us examine provisions of Rule 16 of the
Rules as detailed below:
Rule 16, Credit of duty on goods brought to the factory. -
(1) Where any goads on which duty had been paid at the time of remaval
theteof are brought to any factory for being re-made, refined, re-conditioned
or for any other reason, the assessee shall state the particulars of such receipt
in his records and shall be entitled to take CENVAT credit of the duty paid as if
such goods are received as inputs under the CENVAT Credit Rules, 2002 and
utilise this credit according to the said rules.
() W the process to which the goods are subjected before being removed
does not amount to manufactwre, the manufacturer shall pay an amount equal
to the CEMVAT credit taken under sub-rule (1) and in any other case the
manufacturer shall pay duty on goods received under sub-rule (1) at the rate
applicable on the date of removal and on the value determined under sub-
section (2) of section 3 or section 4 or section 4A of the Act, as the case may
be.
Explanation, - The amount paid wider this sub-rule shall be allowed as CENVAT
credit as il it was a duly paid by the manufacturer who removes the goods,
{3) Mf there is any difficulty in following the provisions of sub-rule (1) and sub-
rule (2], the assessee may receive the goods for being re-made, refined, re-
conditioned or for any other reason and may remove the goods subsequently
subject to such conditions as may be specified by the Commissioner.,

6.2  On reading of the above provisions, it is found that the goods on which
duty had been paid at the time of removal and brought back to factory for
being re-made, refined, re-conditioned or for any other reason, the assesseo
shall state the particulars of such receipt in his records and they would be
entitled to take Cenvat credit of the duly paid as if such goods are received as

inputs under CCR, 2004 for making Lipal-prpducti.

4
i

-

for '
l,z il Page 5 of &
AN 3

Nt

L
f A
I'il'."llu e

G\



|ld"~\

6.3 1 find that the goods were rejected on the ground of quanlity control but
the appellant failed to establish as to what had happened to the rejected
goods and whether Lhese goods were re-made or refined or re-conditioned or
any other treatment was given to it. It is not on record that the appellant had
re-made, refined, re-conditioned and the said rejected goods received were
sent back to the said buyer or to some one else.

b4 The said relurned goods are required to be treated as inputs and Cenvat
credit will be admissible only when the appellant is able to establish that these
goods were subjected to further processing and final products were cleared on
payment of Central Excise duty. The appellant is required to show that these
goads were further used or subjected to further processing and the appellant
failed to establish any such thing. In absence of any such recards, | concur with

the findings of Lthe lower adjudicating authority.

6.5 In view of above, | hold that the appellant is not eligible to take Cenvat
credit in this case and accordingly, reject the appeal and uphold the impugned
order.

s srlrererar Zam wet Y g k| & Frern sotae s @ fen o
7. The appeal filed by the appellant is disposed of in above terms.
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Ta, P e = )
‘M/s. AVR Valves Pvt. Ltd., Unit-2, 0wl AT uEdE faffrs,
Plot Mo. 2317-23118 & 131'.'-'
GIDC, Metoda, Taluka: Lodhika, Y-l e A 3t6-0t¢ T 233,
Dist.: Rajkot sivamE dvaf. AeEn, agden wefe
fSree: Tarehre,
Copy to;
1) The Chief Commissioner, GST Et Eentral Excise, Ahmedabad Zone,
AhmEdEhEd;li.-, 1|:~._.--'.|“ LU W '|"- a, 1"'
2) The Commissioner, GST & EenLral Exche. Rajkot,
3) The Assistant Commissioner, G5T &t Central Excise, Division - I,
Rajkot,

_— The Superintendent, G5T it Central Excise, Range-lll, Rajkot.

3) Guard File.
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