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:: ORDER IN APPEAL ::

The Principal Commissioner, Central Excise and Service Tax. Rajkot (hereinafter
referred to as “the department’) filed present appeal against the Order-in-Original No.
20/ADCIPVI2015-16 dated 29.01 2016 (hereinafler referred lo as “the impugned order”),
passed by the Additional Commissioner, Central Excise & Service Tax Rajkot (hereinafter
referred fo as ‘the lower adjudicating authority”) in the matter of Mis. Gujarat Sales &
Products, Plot No. 486, Vishal Chowk, GIDC Phase-ll, Dared. Jamnagar (hereinafter referred

to as “the Respondent”).

2. The facts of the case are that the respondent, a registered central excise assessee
availed Cenvat credit on the inputs for manufacturing their final products Brass Electncal
Switching Parts and Brass Electrical Wiring Accessones falling under Chapter 85 of the first
schedule to the Central Excise Tariff Act, 1985 and in manufacturing process of their final
excisable goods, brass scrap is generated. The respondent is aiso using imported Brass
Scrap and sending the imported brass scrap as well as generated brass scrap for converting
into extruded Brass Rod through job workers. The imported brass scrap was being sent
under Job work challan under Notification No. 214/86 dated 25.03.1986 without payment of
Central Excise duty to the job worker after undertaking to follow the procedure and
conditions as prescribed under the said notification for movement of raw material/ semi-
finished goods to and from under the cover of job-work challans. Job-workers returned the
extruded Brass Rods by paying Central Excise duty on the value of raw materials &
conversion charges and issued invoices under Rule 11 of Central Excise Rules, 2002. The
respondent availed Cenvat credit on the basis of invoices issued by the job-workers and
utilized the same towards payment of Central Excise duty on their final products. The SCN
alleged that the job-worker was not required to pay central excise duty and hence the
payment can not be treated as duty and no credit was available to the Respondent. The
respondent was issued with the show cause Notice dated 20.122010 under Rule 14 of
Cenvat Credit Rules, 2004 (hereinafter referred to as ‘the CCR') for  recovery of Cenvat
Credit availed in contravention of Rule 3{1) of the CCR, as the job- worker was not required
to pay duty on job-worked goods under notification and hence respondent had wrangly
availed the duty paid by the job-worker. The said notice was decided by the adjudicating
authority vide impugned order, wherein he dropped the proceedings initiated vide aforesaid

Show Cause Notice dated 20,12.2010. oY

3. Aggrieved by the impugned order, the department filed the present appeal on the

grounds as under: -

(i) The respondent i.e. M/s. Gujarat Sales & Products has availed Cenvat credit on
Imported brass scrap: that they cleared the imported brass scrap to job-worker Mis. Senor
Metals Pvt Ltd for converting it into Brass Rods and availed benefit of exemption under
Naotification No.214/86 CE dated 2503.1986 and undertook to follow and comply with the
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procedure and conditions prescribed therein; that on conversion of the brass scrap into SEMi-
finished goods i.e. Brass Rods, the job-workers, namely, M/s. Senor Metal P Ltd, Mis.
Mahalaxmi Extrusions, M/s. Madhav Extrusions. M/s. Super Impex, etc. was required to
clear the brass Rods to the respondent on the counterpart of the challans, without payment
of Central Excise duty whereas the job-worker prepared invoices under Rule 11 of Central
Excise Rules, 2002 and paid Central Excise duty.

(i)  The respondent availed Cenvat credit on the invoices issued by the job-workers,
though they had cleared the brass scrap to the job workers without payment of Central
Excise duty, that the sample copies of challans, under which the respondent has sent the
brass scrap lo the job-workers with corresponding invoices issued by the job workers have

been submitted along with the appeal memorandum.

(i)  The respondent vide Challan No. 17 dated 06.05.2007 has cleared Brass scrap of
1000 Kgs. to the job-worker M/s. Senor Metals Pyt Ltd. and Mis. Senor Metals Pyt Lid.,
after conversion of brass scrap, returned the Brass rods of 950 kgs. (after deducting burning
loss of 31.800 Kgs.) on the following invoices and the respondent- principal manufacturer,
M/s Gujarat Sales & Products took credit of Central Excise duty paid as under -

Invoice No | Brass  rods/Bars | Cenval Credif avaied |
recefved of Bs.
463/00 0B 2007 | 526 Kgs 73,453
| ; i
473/10.06.2007 | #42.200 Kgs 53530

{iv) That the respondent has unauthorizedly availed the Cenvat credit on the invoices

issued by the job-worker which resulted into availment of Cenvat credit twice on recycling of

generated brass scrap and was not in accordance with the provisions of Cenvat Credit Rules,

2004, which can be explained from the following illustration- 1{;,
- The illustration is based on the invoice No, 473 dated 10.06.2007 under which the
respondent- principal manufacturer has received 442 200 kgs. of Brass rods. The
purchase cost of the Brass Rods were Rs. 321.05 per kgs. The ratio of generating of
the scrap is appx. 55% (which has been obtained from the ER-1 filed for the month of
March, 2008, by the respondent-principal manufacturer, wherein, 201.500 kgs. of brass
electrical switching parts, 16237.750 kgs. of brass electrical wiring accessories &
10460.900 kgs. of brass generated scrap has been shown as manufactured. Thus,
ratio of scrap generated i1s appx. 63%, however, for illustration purposes, it is taken as
55% for calculation of recycling. (Exhibit —-C Page 3 to 8)

- Thus, taking the above ratio on use of 442 200 kgs. of Brass rods, the respondent-
principal manufacturer has availed Cenvat credit of Rs. 24 781/- and as per the ratio
arrived, the generated scrap will be 243 Kgs On further use of the said brass scrap of
243 kgs. and sending it to the job worker, the job-worker has to pay the duty and the

Page Ma. £ ol 15
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respondent- principal manufacturer has to avail the Cenvat Credit on subsequent

transactions as under -

‘Brass | Valu | Total | Burni | Brass | Labour | Central |"wah.|ﬂ Cenvat
scrap @ Value | ng Rods! | Charge  Excise | arved | available at
generat | Rs Loss | Bars | &8 duky at the Ihg Eﬁd of
ed {@5% | produ | Rs.25/- | rate Job- Principal
im cedat | per Kg. worker's | hManufacturer
kgs} | job- end Rs.
worke
rs
| end
- hgs. .
243 | 321 | 78047 | 12| 231 4620 | 1648 | H2667 13624
" (Brass scrap will again be generated [@55% of the Brass rods/bars 231x55%=127 Kgs. |
AFF | 321 | 40767 8| 121 2420 1648 | 4ate7 | 17
" {Brass scrap will again be generated @55% of the Brass rods/bars 121x55%=67 Kgs. |
! T r— T I
67 | 321 | 21507 | 3| e4| 1280 1648 ao7a7 3755
{Brass scrap will again be generated @55% of the Brass rods/bars 64x53%=30 Kgs. )
35 | 321 | 11235| 2 33| 60| 848 | qige5| 1060
(Brass scrap will again be generated @55% of the Brass rods/bars 33x55%=
_ 21 Kgs )
i 1
21 321 | sr41] 1] 20 a00| 84| ma | umm
(Brass scrap will again be generated {@55% of the Brass rods/bars 21x55%=
T ; 11 Kgs.} -
! 1
11 | 31| 383 1| 10| 200| 1548| 3731 815
{Brass scrap will agasn be generated {@55% of the Brass rods/bars 11x55%=6 Kgs |
6 |31 | 1928 0 B, 120 1648 | 2045 37
Total | . ) Rs. 28,585/

= Thus, in addition to the Cenvat credit of Rs. 24 781/- availed intially by the

respondent- principal manufacturer, he will avail Cenvat credit of Rs. 28,585/- on

subsequent recycling of brass scarp and conversion thereof to Brass Rods/Bars, ﬁ.‘ N By
\ F:,.-""'--

{v) The adjudicating authority has not appreciated the facts narrated in the statement dated
08.02.2010 of Shri Arvind Oza, Authonzed representative of the respondent, wherein, he had,
inter-alia, categoncally deposed that they used to send the brass scrap under job-work
challans, without payment of duty and received back the job worked goods under duty paid
invoices from the job-worker and availed Cenvat credit of Central Excise duty paid. Central
Excise duty paid on the semi-finished goods at the job-workers end, s not admissible, when
they opted for availment of Exemption under Notification No. 214/86- C.E. dated 25.03.1986
and removed the goods under job-work challans where no Central Excise duty was paid at
the time of sending the brass scrap for conversion of same into Brass Rods; thal the job-
worker has also given consent to the respondent to attend the job-work under notification

214/88-CE ibid; that the Job-worker has paid Central Excise duly on the value of the goods
Page Ma, 5 of 15
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inclusive of labour charges per kilogram. Thus, It was in the knowledge of the respondent
that they had been clearing the goods under job-work challans, without payment of duty and
receiving the processed goods back then the job worker has no authority to pay central excise
duty when the movement of goods are covered under Notification 214/86-CE for exemption
and hence Cenvat credit availed by the Respondent is in contravention of Central Excise Law.

(vi)  The respondent was well aware of these facts right from the receipt of imported brass
scrap, receipt of the intermediate goods and dispatch of final manufactured goods, that the
ownership of the goods always remained with the respondent only, since the imported brass
scrap were not sold/ cleared on invoices. |n spite of this factual position, the job-worker had
issued invoices and Respondent has availed Cenvat credit, which was not legal and proper
since, the job-worker was required to charge job charges only and not required to discharge
Central Excise duty on the value of job-worked goods. Further, while preparing the invoices,
the job-worker, Mis. Senor Metals P Ltd. did not charge any VAT / Sales Tax, as such the
transactions entered into between the job-worker, and the respondent are not at arm's length
and they have prepared invoices only for transfer of Cenval credit, which remained unutilized
and accumulated at the end of the job-worker.

(vi) The adjudicating authority, without appreciating the facts narrated in the Show Cause
Naotice, dropped the charges levelled against the respondent by merely stating that they
cannot be made responsible for contravention of statutory or procedural requirements by a
job-worker and there is no dispute that the duty has been paid al the Job-worker's end; that
the assessment cannot be re-opened at the recipient end. The decisions relied upon by the
lower adjudicating authority in the cases of Mi/s. Rohan Dyes and Intermediates Ltd. Reported
as 2012 (284) E.L.T. 484 (Guj.) and M/s. Ruptex Mineral water Pvt Ltd reported as 2008(228)
ELT440(Tri-Del) are not applicable in the present case. The issue involved in the case of Mis,
Rohan Dyes. was that the department had demanded reversal of Cenval credit on the
clearances of duty paid raw materials to the job-worker, whereas, the present case is entirely
different and the department has demanded wrongly availed Cenvat credit (by the
Respondent) of duty paid on invoices issued by the job-worker.

(vil) The respondent has filed declaration and has undertaken to follow all the statutory anﬁ
procedural requirements, availed benefit of exemption Motification No. 214/856-C.E. dated
25 03 1986 and not paid any Central Excise duty on imported brass scrap cleared to the job-
worker's premises. Thus, once the respondent in the present case opted for the said
Notification, they have barred themselves to avall Cenvat credit of the duty paid by the job-
worker and Central Excise duty paid by the job-worker was required to be deposited with the
Government under the provisions of Section 11D of the Central Excise Act, 1944, The
respondent in-spite of knowing these facts, has wrongly availed the Cenvat credit of the
Central Excise duty, incorectly paid by the job-worker, in contravention of the provisions of
Cenvat Credit Rules, 2004, CBEC Circular No. 840/1/2011-CX dated 14.01.2011, issued on
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application of provisions of Section 5A{1A) of the Central Excise Act, 1344 is very specific
and bars Cenvat credit availed by the downstream units, when the Central Excise duty has
been paid on the exempted goods.

(ix} Exemption Notification No. 214/86-CE dated 25.03 1986 has been issued under Section
54 of the Central Excise Act, 1944, As per sub Section (1A) of Section 5A clarifies that
“where an exemption under sub-section (1) in respect of any excisable goods from the whale
of the duty of excise leviable thereon has been granted absolutely, the manufacturer of such
excisable goods shall not pay the duty of excise”.

(x} It was incumbent upon the Respondent under Rule 9(5) and Rule 9(8) of the Cenval
Credit Rules, 2004 to verify its genuineness of payment of duty, before taking such Cenvat
credit.

(xi) The respondent has acted in contravention of the provisions of Notification No. 214/86-
CE dated 25.03.1986 and availed Cenvat credit wrongly in viclation of the provisions of
Cenvat Credit Rules, 2004 Therefore, Respondent was liable to pay/reverse Cenvat credit
wrongly availed along with interest thereon as provided under Rule 14 of Cenvat Credit Rules,
2004, read with Section11A of the Act and were also liable for penal actions as proposed in
the Show Cause Motice dated 29.06.2011.

4. Personal hearing in the matter was attended to by Shri Gunjan Shah, Chartered
Accountant and Shri Sunil Joisar, Proprigtor who submitted Memorandum of Cross
Objections. He submitted that earlier SCN was issued to their job workers for not paying
Central Excise duty on job work; that because of that job workers started paying central
excise duty and collected from them; that they took cenvat credit of duty paid only by job
worker: that they rely on decision of Rohan Dyes & Intermediates Ltd. reported as 2012 (204)
ELT 484 (Guj) and other case law; that they would also submit a detailed written P.H.
submissions within 7 days; that double duty was never point of SCN; that the demand is time
barred as SCN was issued on 20.12.2010 for the peniod May, 2007 to March, 2008; that there
was no suppression on their part. No one appeared from the depariment despite P H. notices

—

e

-'u-_r'._’p'

issued to them. 'ﬂ;u’*ﬂ.ﬂ;
: g

41 The respondent filed Memaorandum of Cross Objections, interafia, on the following

grounds: -

(i) There was no allegation in the SCN that the respondent was taking cenvat credit twice
on the same goods. Therefore, the basic fundamental basis of which the present appeal has
been filed by the department is not sustainable. It is a frite of law that no authority can
surpass the jurisdiction of SCN and no authority has power to proceed against an assessee
for taking any action which is beyond the scope of SCN.
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(i)  The second paragraph of SCN has stated that the respondent was purchasing
imported brass scrap on high sea sales basis under Advance Licence Scheme. |t is a point to
be grasped that any imports which are made under Advance License are duty free imports
and when no duty has been paid on the imports, there could be no question of taking any
cenvat credit of duty Hence, the present appeal has been filed on mis-conception of the
facts.

(i)  There is no bar on the job worker clearing the goods on payment of duty. There is no
such provision shown in the SCN. Hence, there is absolute emor in the allegation of the
department that the goods were exempted and duty has been paid on our own velition. The
respondent has not paid duty, they have received duty as input credit. The job worker has
paid duty under Central Excise invoice. The SCN only referred to Rule 16A of Central Excise
Rules, 2002 which does not envisage any condition that the job worker is also required to
follow procedure of sending the job worked goods without payment of duty. If the
manufacturer sends inputs to job worker under challan prescribed by the law, the
manufacturer has followed the procedure, the manufacturer would not have any control over

the job worker to force the job worker for sending the job worked goods without payment of
duty to the respondent.

(iv)  There is no crux in the ground raised in the department appeal that there was any ill-
intention on the part of the respondent to wrongly avail cenvat credit which was lying
unutilized with the job worker, The job worker has taken intrinsic value of the material and
paid duty on the job worked goods,

(v)  The department has erred in observing that the respondent has taken cenvat credit
twice on the recycling of generated brass scrap. The department has given example showing
chain of events when the brass scrap keeps on generating and manufacturer eligible lo take
cenvat credit. This is a highly imaginary and contemplated situation which is far from the
facts. It is also not the fact that the job worker has recycled the brass scrap. After the job work
of the inputs sent by the respondent, the job worker has converted the brass scrap into brass
rods which is semi-finished product for the respondent. There was no such allegation in the
SCN that the respondent has taken any such cenvat credit on re-cycled generated brass

scrap. The depariment has proceeded on hypothetical situation, A,

(vii The department has contended that the job workers have paid duty on the value
including job charges which is factually incorrect. The element of job work charges is not
included in excise duty paid by job worker which is clear from the invoices issued by the job
worker. The department has filed the present appeal without venfication of the facts,

(vii) The department has failed to show where is the restriction under the law that if the
inputs ae sent under job work challan by the principal manufacturer, the job worker cannot

Page Mo, Bof 15

AL



\ 7
Appeal Mo V2IAEALRAJIRZIG '.I Vs
9

pay duty and clear the jobbed goods to the principal manufacturer, even if the ownership of
the goods remained with the principal manufacturer,

(viij The department has tried to distinguish the judgment of Hon'ble High Court in the case
of Rohan Dyes & Intermediates reported as 2012 (284) ELT 484 (Guj.) by alleging that in the
present case department has demanded cenvat credit wrongly availed twice by the
respondent, however the respondent have stated that the imported inputs were procured duty
free under Advance License, hence question of taking cenvat credit at the time of receipt of
inputs did not arise.

{ix} It has been contended that the respondent has helped job workers in utilizing cenvat
credit lying unutilized with job workers, which has no legal basis neither it has been proved by
department in filing the present appeal.

(x) Section 11D is applicable to any person who has collected any amount representing
Central Excise duty. In the present case, these provisions would be applicable to job worker
who has collected duty from the respondent and so far as the act of taking cenvat credit is
concermned, once the central excise duty is paid by job worker, the recipient of goods is legally
bound to take credit of such duty and if the respondent do not take credit of such duty, there
would be double incidence of duty on the jobbed goods. When the manufacturer has
sufferance the incidence of duty, he is required to take credit of such duty to remove
cascading effect on the valuation of the final preduct. Without challenging the assessment of
job worker, the cenvat credit availed by the respondent on the basis of appropriate duty
paying documents cannot be denied.

(xiy The CBEC Circular No. 840/1/2011-CX dated 14.01.2011 or provisions of Section
SA(1A) of the Act were not cited in the SCN, therefore, the matter s beyond scope of SCN.
Moreover, these provisions are also applicable to the job worker in this case and not to the
recipient. The respondent relied on decision of Hon'ble CESTAT, Bangalore in the case of
Meuland Laboratories Limited reported as 2015 (317) ELT 705 (Tri. -Bang.) wherein it is held
that the said CBEC Circular has been issued blindly. The said decision has been affirmed by

Hon'ble High Court of Andhra Pradesh in a case reported as 2015 (318) ELT A181 (A.P.), ﬂr'?w‘;
-
(xil) The entire demand is not legally sustainable being time barred. The proviso to Section
11A (1) of the Act cannot be invoked in the present case in view of fact that the respondent
had filed ER-1 returns for the period May, 2007 to March, 2008 in time. It is submitted that
demand in terms of proviso to Section 11A (1) of the Act can be raised only if short payment
is by reason of fraud, collusion or any willful mist-statement or suppression of facts or
contravention of any of the provisions of the Act with intent to evade payment of duty. Since it
is an undisputed fact that the respondent has filed all returns in time disclosing all facts
required to be disclosed as per prescribed format of the returns, the fact that cenvat credit
was being availed and utilized by the respondent duning the period under dispute was within
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the knowledge of the department and hence extended period of limitation cannot be available
in this case. There is no requirement to disclosed the nature of cenvat credit beyond what is
prescribed in the return formats. Having prescribed the formats, the assessee cannot be
expected to make any further disclosure that what is required in the formats. If the department
had any doubt at the time of scrutiny of retums the department should have asked for details
of cenvat credit availment under Rule 12(3) of Central Excise Rules, 2002. The respondent

10

relied on following case laws.
o Chemphar Drugs & Liniments - 1988 (40) ELT 276 (5C)
» Pushp Enterprises — 2011-TIOL-287-CESTAT-DEL
s \ijayshree Instaprint Machinary = 2005 (180) ELT 27 {(Tn, - Chennaij
s  Flex Industries Lid. — 2006 {201) ELT 478 (Tn_ -Delhi)

(xiii) The exercise proposed under the subject SCN is revenue neutral in character. It is an
admitted fact that the goods manufactured on job work basis were cleared on payment of duty
by the job workers and respondent has availed cenvat credit of such duty paid by the job
worker. It is against the tone and tenor of the cenvat credit scheme which seeks to levy duty
of Central Excise only on the value of goods and not on duty paid on such goods at different
stages of manufacture, if the respondent is required to pay Central Excise duty on their
finished products manufactured from the goods received from the job workers, without
extending the benefit of duty paid by the job workers on such goods. Such payment of duty by
them on their finished goods would lead to cascading effect of duty on duty, as the inflated
value of finished goods on which duty is discharged would be inclusive of the amount of duty
paid by the job worker, If the cenvat credit is denied, it will amount to double payment of duty
on the same goods and such a demand for levy of duty twice on the same goods is not
permissible under the law. The object of cenvat credit scheme was speit out by the Hon'ble
Supreme Court in the cases of Ichakaran) Machine Centre Pyt Ltd. reported as 2004 (174)
ELT 417 (SC) and Eicher Motors Ltd. reported as 1999 (106) ELT 3 (SC). The respondent
also relied on following case laws: - 'Qh'-‘““'l“} -

e Jainsons Wool Combers Ltd. — 2011 (268) ELT 360 (P&H)

¢ Marmada Chematur Pharmaceuticals Lid, = 2005 (179) ELT 276 (5C)

s Narayan Polyplast = 2006 (179) ELT 20 (SC)

* Coco-Cola India Pvt. Ltd. — 2007 (213) ELT 490 (SC)

* Textile Corporation Marathwada Lid - 2008 (231) ELT 185 (SC)

& Jamshedpur Beverages — 2007 (214) ELT 321 (8C)

(xiv) Rule 3{1) of the CCR, 2004 allows the manufacturer to take credit of excise duty paid
by the job worker on the inputs used by him even if he is working under Notification No.
214/86-CE dated 25.03.86. This Notification exempts job worker from paying duty on goods
manufactured on job-work basis, but at the same time do not prohibit job workers from opting
to pay duty on such goods, The principal manufacturer is not a registered manufacturer, the
provisions permit the job-worker to pay central excise duty on goods manufactured on job
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work. The respondent relied on following case law: -
s International Auto Lid. - 2005 (183) ELT 238 (SC)
s Sundram Auto Components Lid — 2011 (267) ELT 377 (Tni -Chennai]
o Arsies Dyechem Industries — 2011 (257) ELT 113 {Tri — Ahmd |
» Abhishek Auto Industries Ltd - 2004 (175) ELT 407 (Tn - Del }
»  Crocodite (India) Pet. Lid, — 2008 (205) ELT418 (Tn, — Chennai)
= Ranbaxy Labs Lid — 2006 {203} ELT 213 (P&H)
s Maruti Udyog Ltd - 1999 (114) ELT 608 [ Tnbunal)
« Contach Instrumenis Ltd. — 2010 (262) ELT 671 ({Tn. - Mumbai)

(xv) The practice adopted by the respondent was being followed by all brass parts
manufacturers and hence the allegation of suppression or malafide intention or culpable
mental state cannot survive. The respondent relied on decision in the case of Alok Industries
Ltd. reported as 2009 (240) ELT 552 (Tri. — Mumbai) wherein Hon'ble CESTAT, Mumbai has
held that if activity is as per commercial trade practice, the assessee cannot be held guilty of

any suppression.

(xvi) Ewven if the activity undertaken by the job workers during the impugned period does not
attract duty liability, it is an undisputed fact that the principal manufacturer has on receipt of
such goods from the job worker used the same in thewr manufacturing process and cleared
the finished goods on payment of duty. Therefore, the said payment of duty may be treated as
reversal of cenvat credil. In support of this contention, the respondent relied on decisions in
cases of Singh Scrap Processors Lid. = 2002 (143) ELT 619 (Tri. — Mumbai), Vickers
Systems International Lid. — 2008 (10) STR 378 (Tri. — Mumbai), Deioners Specialty
Chemicals (P) Ltd. — 1987 (96) ELT 658 (Tribunal) and Narmada Chematur Pharmaceuticals
Ltd. — 2005 {179) ELT 276 ({SC) ,&I@E "
(xvii) The cenvat credit availed by the receiver of input cannot be denied or recovered from
them on the ground that the supplier of input was not required to discharge duty lability
thereof or on the ground that the supplier of input have varied the duty paid thereon
subsequent to clearance of goods or payment of duty. The receiver of input cannot be
compelled to reverse cenvat credit availed on thewr inputs being cenvat credit of duty paid by
the input manufacturers/suppliers and covered by the statutory invoices issued by them. The
guantum of duty already determined by the junsdictional officers of job workers cannot be
contested or challenged by the officers having junsdiction over the respondent/receiver’s unit,
without having challenged the assessment of duty of the job workers before the appropriate
authority after following the required procedure The respondent relied on decisions in the
case of Cipla Ltd. — 2011 (273) ELT 391 (Tri. - Mumbai), MDS Switchgear Ltd. — 2008 (229)
ELT 485 (SC), M.P. Telelinks — 2004 (178) ELT 167 (Tr. - Del.) and Ralson India Ltd. — 2006
(202) ELT 758 (P&H).

4.2 The respondent submitted written P.H. submissions wherein the contentions made in
Memorandum of Cross Objections have been reiterated.
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" FINDINGS:

5. | have carefully gone through the facts of the case, impugned order, grounds of appeal
made by the department and submissions made by the respondent during the personal
hearing. The issues invalved in the present appeal is as to whether Cenvat Credit of duty paid
by the job worker on the goods sent under Notification No. 214/86-CE dated 25.03.1986 can

be availed by the Respondent assessee or otherwise.

B. | find that the department has raised the issue of movement of goods for job work
under Notification 214/86-CE dated 25,03 1986 stating that once opted the exemption by the
Respondent, the availment of Cenvat credit on the invoices issued by the job-worker resulted
into wrong availment of Cenvat credit on recycling of generated brass scrap and was not in
accordance with the provisions of Cenvat Credit Rules, 2004 It is argued that by adopting
such methodology of paying duty by Job worker and claiming Credit is an un-authonzed way
to utilize accumulated Cenvat Credit of inputs which were cleared by the respondent without
payment of duty and had availed Cenvat credit initially. The unchallenged facts remain that at
one hand, each time inputs cleared by the respondent do not bear any duty and on the other
hand it retums with duty payment. The department has raised very valid point that the
purpose of payment of duty by job worker was/is to pass on Cenval credit accumulated at the
end of job worker and evading payment of central excise duty by wrong availment and
utilization at Respondent end as much as the imported scrap is being sent by the Respondent
for job work and not cleared on payment of duty Copies of the invoices and challans
available in the appeal papers suggest that the job worker has paid duty whereas it was a
case of job work and hence job-worker was not required to pay duty as decided by Hon'ble
Tribunal in the case of M/s. Vako Seals Pvt Ltd reported as 2016 (344) ELT 482 (Tri-Mumbai).

Relevant portion of the decision is reproduced below: - T‘; Ty e
‘Az regard the dispute raised by the Revenue that the value of machines body =
suppiied by the principle should be added in the assessable value of the job work

goods, we are of the view that aciivity over and above of manufacture of rubber

product, e, rubber bonding in the machine body is purely job work activity. It s
undisputed fact that machine bodies are supplied by the principle under Rule 57F(3)

of the Ceniral Excizse Rues. 1944 and Rule 4(5)(a} of Cenval Credit Rules, 2004

read with Nodification No. 21486-C.E The appeffant also filed declaration o this

effect to the Junsdiclional Assit Commissioner in compliance of condition of the
Notification No. 214/86-C E which clearly provides exemplion from payment of

excise duty on the job work achvity subject fo condition the principle supplier of raw

matenal discharging the excise duty on ther final product wherain job work goods s

used This fact is also nol under dispute, i view of declaration filed by the principle

supplier of the machine bodies. In the given facl, we are of the view that the job work

activity since clearly covered under job work provisions, no duly is required (o be

paid on the job work activily in terms of Notification No. 214/86-C E Accordingly

value of machine bodies supplied by the principle manufaciurer need nol to be

added or same should not be levied with excise duly.”

(Emphasis supplied)
6.1 It is not in dispute that inputs (brass scrap) were being sent to job worker
without payment of duty by Respondent. Therefore, by availing Cenvat credit again on
intermediate stage goods (manufactured out of same input), credit was being claimed by the
respondent twice and 2™ time more than that of initially availed by them and hence basic
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principle of value added tax is defeated. in other words. if inputs were “cleared” on payment

of duty i.e. not sent for job work without payment of duty, then the credit of inputs was to be

initially passed on to the job-worker under normal business transaction and Respondent
would reclaim the Cenvat Credit of 'value added’ tax on receipt of intermediate goods.
Further, it Is not a case countered by the respondent that the payment of duty was made by
the job worker in cash. Thus, job-worker has utilized the Credit of Inputs he had accumulated
while manufacturing other finished goods. It is a fact that the job worker neither owned inputs
of the respondent nor finished goods. Thus, basic principle of availing and utilizing Cenvat
credit on inputs put into use for manufacturing of finished goods stands viclated by the
method adopted by job worker and appellant together. The key point missed by the
adjudicating authority is that the goods are under “movement for job work™ and not the
clearance at either end. Thus, duty paid by the job worker is nothing but a mere debit entry in
their account which cannot be treated as duty paid on the goods manufactured after job work.
if the contention of the Respondent is believed, then the very concept of job work vis-a-vis
input tax credit and value added tax gets defeated. The fact thal credit taken by the
respondent of duty paid by the job worker |s only true on the face but unanswered question
remains that duty is not payable by job worker from his account but only on behalf of the
Principal manufacturer in case job worked goods are not returned to the Principal
manufacturer. The job workers cannot be allowed to pay duty from their Cenvat Credit
account to allow availment of Cenvat credit by the Principal manufacturer. | do not find the
argument valid, legal and proper that job worker is free to pay central excise duty, even if the
goods are supplied by the Principal manufacturer for a job work without payment of duty to
allow the principal manufacturer to avail the credit of duty payment by the job worker. This
issue has been clarified by the Board vide Circular No. 8407/1/2011-Cx dated14.01.2011 text
of which is reproduced below for ease of reference. -

~Attention is invited to Board's Circular No. 937/27/2010-CX. . dated 26-11-10 issued
from F. No. 52/1/2009-CX1 (PL) [2010 (260) EL T T3] wherein based on the
opinion of the Law Ministry. it was clarified that in view of the specific bar provided
under sub-section (1A) of Section 5A of the Central Extise Acl, 1944, the
manufacturer cannot opl to pay the duty in respect of unconditionally fully exempted
goods and he cannat avail the CENVAT credit of the duty paid on inpids

2 it is further clanfied that in case the assessee pays any amouni as Excise duty

such exempte the same cani allowed as "CENVAT Credit” to the
downstream wnits, as the amount paid by the assessee cannot be termed as “duly of

excise” under Rule 3 of the CENVAT Credil Rules, 2004

3 The amouni so paid by the assessee on exempled goods and collected from the
buyers by representing it as ‘duty of excise” will have lo be deposited wilh the
Central Government in terms of Seclion 11D of the Ceniral Excise Acl, 1544
Moreover, the CENVAT Credit of such amount ulilized by downstream umits also
needs lo be recoverad in terms of the Rule 14 of the CENVAT Credit Rules, 2004,

4. Trade & Industry as well as lield formations may be sutably nformed,
5 Receipt of this circular may kindly be acknowledged.
6. Hindr version will follow. '

(Emphasis suppled)
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o.1.1 Therefore, the goods sent to job work by the Principal manufacturer s
exempted, if the goods are recewved back by the said principal manufacturer from the job
waorker. | find merit in department’s plea to claim that the invoices were used only for transfer
of Cenvat Credit which remained unutilized and accumulated at the job worker's end. This
fact has not been challenged by the Respondent at any stage

B.2. Further, when clearance is made by the respondent by opling exemplion under
Notification No. 214/86 CE, the respondent has knowledge that the goods would return to
them under Job werk challan and not under duty paying documents and hence duty paid by
the job worker at his own volition is not the duty for the purpose of claiming Cenvat credit by
the Respondent as explained by CBEC wvide above Circular dated 14.01.2011. The
respondents failed to comply with Rule 9 (5) of the Cenvat Credit Rules, 2004. It 1s obvious
that the assessment under Notification 214/86-CE involves the Principal manufacturer as well
as the job workers and cannot be seen in isolation for convenience at either end. Consent of
the Job worker is given at the time of opting for the movement of inputs cleared by the
Respondent, Assessment of clearance under Notification 214/86-CE can be finalized only
after job-worked goods return to the supplier unit/Principal manufacturer end. Therefore,
question of reopening of assessment does not anse and | do not agree o the views
expressed by the adjudicating authority in the impugned order.

7 | further find that the appellant department has rightly pointed out that the issue
involved in the case of Mis. Rohan Dyes and Intermediates Ltd (212(284) ELT 484{Gu)) is not
applicable in the instant case as much as issue involved in the said matter was that Principal
Manufacturer was asked to reverse the Cenvat Credit initially availed on the inputs cleared as
such by them for job work Whereas in the present case Respondents have cleared imported
brass scrap, an excisable goods cleared under Notification 214/86-CE dated 25.03.1986 and
credit of duty paid by the job worker is denied. In that case Hon'ble High Court was not
considering a situation where excisable goods were cleared under Nolification 214/86.
Further, the said decision of Hon'ble High Court was given in different backdrop and had
relied upon a Supreme Court's decision in the case of International Auto Ltd (2005(183) ELT
23((SC) which is in relation to inclusion of value of free supply of inputs received by the job
worker, The decision by the Hon'ble High Court was given with regard to credit on inputs sent
for job work. To better appreciate the facts, relevant portion of the decision of Hon'ble High
W

Court in the case of Mis. Rohan Dyes and Intermediates supra is reproduced below. -
13 If we apply the aforesand prmciple to the facts of the present case, there is no
ehspute that according fo the modval scheme, it s the modval of such final product
wihich would have to include the cost of the inputs and in respect of which Modval credit
could be taken at the hme of clearance of the final product and thus. in the facts of the
present case, the Tribunal nightly repected the comtention of the Revenue thal the
respondents should have reversed the Cenval credit taken before sending the goods fo

the job worker since the job worker had not foliowed the procedure of job work, It may
not be out of place to mention here that that what was earlier provision confained in Rule
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57F(2)(b) 15 exactly the present provision of Rule 4(54) of the Cenval Credit Rules,
2004 "

{Emphass supplied)

7.1 Thus, the above decision of Hon'ble High Court's was given in a different set of facts
and in different context and cannot be made applicable in the present case on hand, Similarly,
decision in the case of M/s. Anes Dyechem Industnes reported as 2010 (257) ELT 113 (Tn-
Ahd) relied upon by the Respondent, i1s in respect of double benefil accrued to the pnincipal
manufacture and hence reversal of credit claimed at initial stage by the principal manufacture
{and not duty paid by job worker) unlike the facis of the present case where credit of duty paid
by the job worker is demed. Therefore. | find the case law relied upon by the Respondent
does not help them.

8. In light of the above discussion, | hold that the Respondent 1= not eligible to avail
Cenvat Credit claimed by them and liable to pay demand of Rs.34, 17 756/- under Rule 14 of
the Rules readwith Section 11A of the Act along with interest and they are also hable to
penalty of Rs.34,17 756/- under Rule 15(2) of the Rules read with Section 11AC of the Act |,
therefore, set aside the impugned order and allow the appeal filed by the department.

¢.t. TurddT gmm oo & o wdw W e I afE # B e b

B.1 The appeal filed by the department stands disposed off in above lerms
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Copy to:

1. The Chief Commissioner, GST & Ceniral Excise, Ahmedabad Zone Ahmedabad.

2. The Additional Commissioner, GST & Central Excise, Jamnagar Sub
Commissionerate, Jamnagar

3. The Deputy Commissioner, GST & Central Excise Division, Jamnagar.

4. Guard File.
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