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Appeal Mo VETIEAZRARIDTT

:ORDER IN APPEAL::

The Prncipal Commissioner, Central Excise & Service Tax, Rajkot
{hereinafter referred to as 'the appellant-department’) has filed the present appeal
against the Order-In-Onginal No 22/ST/REF/2017 dated 24 12017 (hereinafter
referred to as “the impugned order”) passed by the Deputy Commissioner, Service
Tax Division, Rajkot (hereinafter referred to as “the sanctioming authority’) in the
case of M/s, Legacy Impex Pvt. Ltd., 601, Embassy Tower, Jawahar Road, Opp.
Jubilee Baug, Rajkot-360 001 (hereinafter referred to as ‘the respondent’),

2 The facts of the case are that the respondent filed refund claim of Rs
2.19,381/- under Notificaton No.41/2012-5T dated 29.06 2012 of service tax paid
to vanious service providers for rendering taxable services in relation to export of
goods for the month of Dec-2016. Show Cause Notice No. V/18-188/5T/Refl16-17
dated 27.12.2016 was issuad to the respondent proposing rejection of rebate
claim for vanous reasons enumerated in the SCN. The sanctioning authority vide
impugned order rejected the rebate claim for Rs. 67392/ on account of time bar
and rest of rebate claim of Rs. 1,51,889/- was sanctioned

3, Being aggrieved with the impugned order, the appellant-department
preferred the present appeal on 12 5 2017, infer-alia, on the following grounds:

1) The sanctioning authority has made error while sanctioning the refund of
Swachh Bharat Cess (hereinafter referred to as "SBC") so far as it pertains to the
refund under provisions of Motification No. 41/2012-8T dated 2962012 The
sanctioning authority has wrongly held that Chapter V| of the Budget 2015
enabling provisions incorporated for levy of SBC and accordingly refund of SBC is
available to export made and refund claimed under Notification No. 41/2012-5T

(i) So far as i relates to SBC, approach of Government for levy of SBC is very
clear and specific. The depariment relied on FAQ dated 14 11.2015 {Question No.
14) which clarified that SBC shall not be available as cenvat credit and hiability of
same cannot be discharged by ubilizing cenvat credit.

(il Notification No 3%/2012-5T dated 20122012 has been amended by
Motification No. 3/2016-ST dated 03.02.2016 so as to provide for rebate of SBC
paid on services used in providing services which are exported under Rule 84 of
the Service Tax Rules, 1984 Further, Notification No 12/2013-5T dated
01.07.2013 s also amended wvide Notification No. 2/2016-ST dated 03.02 2016 so
as to allow refund of SBC paid on specified services used in SEZ, whereas no
such amendment has been made by the Government so far as it relates to refund
under Motification No, 41/2012-5T dated 29 06 2012 and the said Notification does
not see such specific mention of refund of SBC
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(iv) The sanctioning authority has nol interpreted that where the Board has
expressly clarified that SBC is not eligible for cenvat credit and what is not allowed
under Cenvat Credit route is generally not allowed under refund or exemption.

4, The copy of appeal memorandum filed by the appellant department was
forwarded to the respondent and Memorandum of Cross Objections was filed by
them, inter-alia, on the following grounds: -

(i) Due to resignation of the dealing Assistant, letter dated 08.06 2017 was nof
brought to the notice of Directors of the Respondent and it could be traced only
after new official joined. The respondent requested to condone the delay in filing of
this cross-objection and also submitted that this may be treated as a wntten

submission and kindly be taken on record.

(n}  The department's contention that cenvat credit of SBL is not allowed and
that what is not allowed under Cenvat credit route 15 generally not allowed under
refund or exemption. This perception appears to be nol tenable as cenvat credit
scheme and Refund/Rebate or granting exemption is independent of each other
and not co-related. Both are granted for certain specific purpose purely as a matter
of policy. This perception gets vacated as the first instance as there is no
confusion regarding the fact that rebate of SBC is being aliowed under Notification
No. 39/2012-ST dated 20062012 as amended by Notfication No. 3/2016-ST
dated 03.02 2016 and exemption by way of refund of service tax paid on the
specified services by Notification No. 12/2013-ST dated 01.07.2013 as amended
by Notification No. 2/2016-5T dated 03.02 2016

(i)  Motification No. 38/2012-5T dated 20.06.2012 as amended by Notification
MNo. 3/2016-ST dated 03022016 and Notification No. 12/2013-ST dated
01.07.2013 as amended by MNotification No. 2/2016-5T dated 03.02.2016 display
the very intention of granting rebale of SBC. The explanation to Notification No.
39/2012-5T provides that ‘Service Tax and Cess' means service tax leviable under
Section or Section 68B of the Act and Education Cess on taxable services levied
under Section 81 read with Section 85 of the Finance Act, 2004 and Secondary
and Higher Education Cess on taxable services levied under Section 136 read
with Section 140 of the Finance Act, 2007. Notification No. 12/2013-ST grants
exemption to the services on which service tax is leviable under Section 66B of the
Act. A confusion was created regarding granting rebate of SBC and KKC as both
these cess were collected as 'Service Tax' by virtue of Finance Act 2015 and
Finance Act, 2016 respectively. The amendments were done in Notification No.
39/2012-5T dated 20.06.2012 and Notification No. 12/2013-5T dated 01.07.20132
s0 as fo grant rebate of amount of SBC and KKC which shows the intention of the
Government to aliow rebale of entire service tax as taxes are not to be exported.

There was no qualification that service tax leviable under Section 86 or Section
Paga Mo 4 of 10
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668 are to be refunded in Notification No. 41/2012-8T dated 29.06.2012, which
obviously included Service Tax paid under Section 66 or Section 66B of the
Finance Act, 1994 as well as levied and collected under Section 2 of Finance Act,
2015 and Finance Act, 2016, As there was no confusion or unintended exclusion
no such amendment was made in Notification No. 41/2012-5T dated 20.06.2012

{iv)] The appellant referred Section 5 of the Finance Act, 2015 and Section 5 of
the Finance Act, 2016 and submitted that the provisions of refunds shall also apply
as they apply in relation to levy and collection of tax on taxable services under
Chapter V of the Finance Act, 1994 and accordingly there may not be any different
approach while applying the above prowisions for levy and collection and while
granting refunds, which included rebate.

5. Personal hearing in the matter was attended to by Shn Punit Kara,
Chartered Accountant, who submitted that refund of SBC & KKC is allowed under
Notification No. 41/2012-ST if goods are exported; that cenvat credit has no
relation with refund of SBC and since the goods are exporied, refund of SBC is
allowed. Shri Janak Raj Sharma, Superintendent. GST & Central Excise Division-|,
Rajkot also attended personal hearing on behalf of the department and reiterated
Grounds of Appeal.

(i)  Due to resignation of the dealing Assistant, letter dated 09.06.2017 was not
brought to the notice of Directors of the Respondent and it could be traced only
after new official joined, The respondent requested to condone the delay in filing of
this cross-chjection and also submitted that this may be treated as a written

submission and kindly be taken on record.

{1} The department’s contention that cenvat credit of SBC is not allowed and
that what is not allowed under Cenvat credit route 15 generally not allowed under
refund or exemption. This perception appears to be not tenable as cenvat credit
scheme and Refund/Rebate or granting exemption s independent of each other
and not co-related  Both are granted for certain specific purpose purely as a matter
of policy. This perception gets vacated as the first instance as there is no
confusion regarding the fact that rebate of SBC is being allowed under Notification
Mo. 39/2012-8T dated 20.06.2012 as amended by Notification No. 3/2016-8T
dated 03.02.2016 and exemphon by way of refund of service tax paid on the
specified services by Notification No. 12/2013-5T dated 01.07.2013 as amended
by Notification No. 2/2018-5T dated 03.02 2016

(i)  Motification No. 39/2012-5T dated 20.06.2012 as amended by Notification
No. 3/2016-ST dated 03.02.2016 and Notification MNo. 12/2013-5T dated
01.07.2013 as amended by Notification No. 2/2016-5T dated 03.02.2016 display
the very intention of granting rebate of SBC. The explanation to Notification No.
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38/2012-5T provides that 'Service Tax and Cess means service tax leviable under
Section or Section 668 of the Act and Education Cess on taxable services levied
under Sechion 81 read with Section 95 of the Finance Act, 2004 and Secondary
and Higher Education Cess on taxable services levied under Section 136 read
with Section 140 of the Finance Act, 2007 Motification No. 12/2013-5T grants
exemption to the services on which service tax is lewviable under Section 65B of the
Act. A confusion was created regarding granting rebate of SBC and KKC as both
these cess were collected as "Service Tax' by virtue of Finance Act 2015 and
Finance Act. 2016 respectively, The amendments were done in Notification No.
38/2012-5T dated 20.06.2012 and Notification No. 12/2013-5T dated 01.07 20132
s0 as to grant rebate of amount of S5BC and KKC which shows the intention of the
Government to allow rebate of entire service tax as taxes are not to be exporled.
There was no qualification that service tax leviable under Section B8 or Section
66B are to be refunded in Notification No. 41/2012-57 dated 29.06 2012, which
obviously included Service Tax paid under Sechon 66 or Section 66B of the
Finance Act, 1994 as well as levied and collected under Section 2 of Finance Act,
2015 and Finance Act, 2016. As there was no confusion or unintended exclusion
no such amendment was made in Notification No. 41/2012-5T dated 20.08.2012

iiv)  The appellant referred Section 5 of the Finance Act. 2015 and Section 5 of
the Finance Act, 2016 and submitted that the prowisions of refunds shall also apply
as they apply in relation to levy and collection of tax on taxable services under
Chapter V of the Finance Act, 1994 and accordingly there may not be any different
approach while applying the above provisions for levy and collection and while

granting refunds, which included rebate.

FINDINGS:

6. | have carefully gone through the facts of the case, impugned order, appeal
memaorandum, Memorandum of Cross Objections and submissions made at the
time of personal hearing. The issue to be decided in the present case is as to
whether the respondent is entitled for rebate of SBC paid on the services used for
export of goods under Notification No. 41/2012-5T dated 29.06.2012 or not.

6.1 Notification No. 41/2012-ST dated 29.06 2012 allows refund of Service Tax

and opening Paragraph is as under -

in exercise of the powers conferred by section 934 of the Finance Acl
1984 (32 of 1994) (hereinafter referred lo as the =aid Acl) and in
supersession of the notficalion of the Government of India in the Minishry
of Finance (Deparfrment of Revenue) number 52201 1-Service Tax, dated
the 30th December, 2011, published in the Gazetite of India, Extraordinary,
Part If, Section 3. Sub-sechon (i) vide number G 5.R 945(E), dated the
30th December, 2011, excepl as respects things done or amitted fo be
done  before such supersession, the Central Govermmant, on being
salishied that { is necessary in the public inferest so o do, hereby grarnis
rabate of service tax paid (hereinafter referred fo as rebate) on the laxable
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services which are received by an exporter of goods (lrerewnafter referred
lo as the exporter) and used for axport of goods, subject to the extent and

manner specifted herain below, namely:-
(Emphasis supplied)

The department has contended that the sanctioning authornty has wrongly

held that Chapter VI of the Budget 2015 enabling provisions incorporated levy of
SBC and refund of SBC is available to the export made if clamed under
Notification No. 41/2012-5T. | would like to take a look at Chapter VI inserted vide
Section 119 of the Finance Act, 2015, which are as under -

Chapter VI
Swachh Bharal Cess
119. Swachh Bharat Cess. —
(1) This Chapter shall come into force on such date as the Central

Govemmen! may, by notification i the Official Gazette, appoint.

(2) There shall be levied and collected n accordance with the
provisions of this Chapler, a cess lo be called the_Swachh Bharat
Cess, as service tax on alf or any of the taxable services al the rate
of two per cent. on the value of such services for the purposes of
financing and promoting Swachh Bharal inihalives or for any other

pumpose refating thereto.

(3) The Swachh Bharal Cess leviable under sub-section (2) shall
be in addition to any cess or service tax lewviable on such laxable
services under Chapter V of the Finance Act. 1994 (32 of 1984), or

under any other law for the time being in force

(4) The proceeds of the Swachh Bharal Cess levied under sub-
sechion (2) shall first be credited fo the Consolidafed Fund of India
and the Central Government may, after due appropnation made by
Farfiament by law in this behall, utlise such sums of money of the
Swachh Bharat Cess for such purposes specified in sub-section (2),
as it may consider necessary

{5) The prowsions of Chapter V of the Finance Act 1994 and the
mules made thereunder, including those relating to refunds and

exemphions from fax, interest and imposiion of penally shall, as far

as may be, apply in relation to the levy and collection of the Swachh

Bharal Cess on taxable services, as they apply in relation lo the levy

and collection of tax on such taxable services under Chapler V of the
Fimance Acl, 1994 or the rules maade thereunder, as the case may
be

(Emphasis supplied)
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6.3 | find that Section 119 of the Finance Act. 2015 levied SBC on taxable
services and Section 119{2) specifies SBC as Service Tax and Section 119(5)
specifies that the provisions of refund of Service Tax under Finance Act. 1894
{hereinafter referred to as “the Act") shall apply to refund of SBC.

64 Seclion 119(1) of the Finance Act, 2015 stipulates that SBC shall be levied
from the date as notified by the Central Government and the Central Government
issued Notification No, 22/2015-5T dated 06 11.2015 under Section 93(1) of the
Act and fixed rate of SBC @ 0.5% of the value of taxable services.

6.5 Itis abundantly clear that SBC has been levied as service tax only as per
Section 119(2) of the Finance Act, 2015 and the rate of SBC @ 2% of value of
taxable services proposed under the Finance Act, 2015 has been reduced to @
0.5% of value of taxable services vide notification issued under Section 83(1) of
the Finance Act, 1994 which enables central government fo grant exemption from
service tax. Therefore, | am of the considered view that SBC has been given
status of service tax levied under the Finance Act, 1994 for the purpose of refund.

6.6 It is settled position that the Government of India has consistently adopted
policy not to export taxes. If the contention of the department s accepted then
refund of SBC, even if imposed as Service Tax vide Section 113(2) of the Finance
Act, 2015, shall not be allowad meaning thereby is that intention of legislation is to
export taxes and the stated policy of the Government shall be reversed by such an
interpretation. It is settled position of law that any provision of law can't be
interpreted in such a way to make other prowisions of law meaningless and to

reverse the intention of the legislation

7 | find that Notification No. 41/2012-5T dated 28.06 2012 has been issued

under Section 83A of the Act which gives Central Government power to grant
rebate. The said Notification No. 41/2012-5T grants rebate of service tax paid on
the taxable services used for expon of goods by an exporter Since SHC has been
trealed as service tax, as detailed above, the rebate of SBC is allowable under the
Notification ibid. Therefore, | do not find any infirmity in the findings of the
sanctioning authornty that Chapter VI of the Budget 2015 enabling provisions
incorporated for levy of SBC and accordingly refund of SBC is available under
Naotification No. 41/2012-5T.

7.1 The department has contended non-availability of refund of SBC under
Notification No. 41/2012-5ST on the ground that SBC is not available as cenvat
credit and also on the ground that liability of SBC cannot be discharged by utilizing
cenval credit and what is not allowed under Cenvat Credit route is generally not
allowed under refund or exempbon. | find this logic is not comrect at all, for the

reason that general understanding can't be a ground to deny refund, if refund is
Paga Mo Rof 10
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admissible and also for the reason that the provisions govemning admissibility of
cenvat credit are altogether different from the provisions governing refund/rebate. |
find that the conditions and limitations governing rebate claim have nothing to do
with the conditions and limitations goveming cenvat credit until and unless
specified. | find that the arguments of the department are without merit and also
without support of provisions made under the law and hence cannct be allowed to

sustamn,

7.2 The department has also contended that Notificabion No. 39/2012-5T dated
20.12.2012 granting rebate of service tax paid on services used in providing export
of services has been amended vide Notification No. 3/2016-ST dated 03.02.2016
so as to allow refund of SBC and similarly, Motfication No. 12/2013-5T dated
01.07.2013 allowing refund of service tax paid on specified services used in SEZ
has also been amended vide Notification No. 22016-5T dated 03.02 2016 so as
to allow refund of SBC, whereas no such amendment has been made in
MNotification No. 41/2012-5T dated 29.06 2012. | find that Notification No. 39/2012-
ST dated 20.12.2012 has allowed refund of service tax and cess and Explanation
1 reads —

fa) service fax means service fax lewable under Seclion 66 or Sechon
G668 of the Finance Act_1994;

ib) education cess means education cess on laxable senvice levied under
section 91 read with sechon 95 of the Finance (No.2) Acl, 2004 (23 of
2004}

(el Secondary & Higher Edvcabion Cess means Secondary & Higher
Educaltion Cess on faxable sernvices levied under sechion 136 read with
sechion 140 of the Finance Act, 2007 {22 of 2007).

(Emphasis supplied) 0 Qa.h"'h :

7.21 Hence, there was need to add SBC in clause (d) vide Notification No
32016-5T dated 03.02.2016 as only Service Tax leviable under Section 66 or
Section 66B of the Finance Act, 1994 has been covered under clause (a) and not
Service Tax imposed under Section 119 of the Finance Act, 2015

7.3 Notification No. 12/2013-5T dated 01.07.2013 also has specifically provided
refund of service tax leviable under Section 668 of the Finance Act, 19594 whereas
SBC has been levied under Section 119 of the Finance Act, 2015, hence there
was legal requirement to amend Notification No. 12/2013-3T vide Notification No.
212016-5T 1o include SBC for refund under Notification No. 12/2013-5T as SBC is
not leviable under Section 688 of the Finance Act, 1994, whereas Notification No.
41/2012-57 dated 29.06 2016 has provided for refund of service tax without
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specifying leviable under Section 66 or Section 66B of the Finance Act, 1984,
Hence, no amendment in Notification No. 41/2012-5T was or is legally required to

be undertaken.

74  Therefore, | find that the contentions made by the department are neither
correct nor legal and proper.

8 In view of above factual and legal position, | find no merit in the appeal filed
by the department and hence reject the appeal

¢t TEudde g ad & v andle @ Pioer swE o0 @ Em A g
B.1. The appeal filed by the department stands disposed off in above terms.
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