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Arising out ol above m€ntioned OIO rssued by AdditionauJoinvDepuly/Assaslanl Commissioner, Cenlral Excise / Service Tax,

Rajkol / Jamnagar / Gandhidham :

$ffi & cffi +r aw w qdr /Name&Address of the Appellant & Rospondsnl :-

M/s. Legacy Impex P. L1d.' 60 | , lirnbassy Torver, Jawahar lload,Opp : Jtrbilee Baug,Rajkot

a{ }rh(xffr) d .cfud si5 .qftr ffifud dtt6 i s.I{dFd qrffi / flfo5{q * llxir ]Ifi-n (IT{ 6{ srdl tU
Any person aggrieved by lhis Order'in-Appeal may file an appeal lo lhe approprEle authorily in lhe lollowing way.

ffFr rfffi ,idrq rflrE r{6 \rd trqr+{ }ffiq -qrqlfufiq * efr lrfrf,, #f,rq 53I{ tI6 3lftfrq8 .'1944 fr rno 358 t
liatd"('ri id-.? yfufrra:1994 fr qRr 86 & :iai-a ffift-a aJl6 *r fi Tr{-S t i/ -

Appeal lo Customs, Excise & Service Tax Appellale Tribunal under Seclion 358 ol CEA, 1944 / Under Seclion 86 o, lhe
Finance Acl, 1994 an appeal lies lo:'

edirrq {i46i * {EFrn mfi ErFd ffFr rJffi, +drq r8rra q6 qd f4r{,{ vf&q ;qrqfurrur & id*c {t6, t€. .afifi i
z. rm. *l c{F 13 AFfl. 6r fi f,r* ErFaq r/-

The special bench of CLrsloms, Excise & Service Tax Appellate Tribunal of Wesi Elock No 2, R.K. Puram, New Delhi jn all
mallers relaling lo classificalion and valualron.

5s{tfi cffd( 1(a) t r-dr( rK lffi * r I{r r}y {tfr xqd ftfi rfcs, +fu J?cr{ rfEfi lri *-{rfi{ 3rffiq -qrqrfofirsr
(ftid.) fi cft'{ff ei*q frie6r, , (ld-&q fr, T(ffrdr tl{i rsrdi 3r6Fdr"rli- r.."tE 6i +r qr* arfi(' r/

To lhe Wesl regional b€nch of Cusloms, E)(cEe E SeNrce Ta)( Appellale Tflbunal (CESTAT) al, 2'! Floor, Bhaumali Bhawan,
Asarwa Ahm6dabad-380016 in case of appoals olher ftan as menlioned in para- l(a) above

lhe Finance Act, 1994, to lhe App€ltale Tribunal Shall be filed in
9(l) of lhe Se.vice Tax Rules, 1994, and Shalt b6 accompanied by a
ll be ceflrlied copy) and should be accompanied by a fees of Rs.
anded & penally levied of Rs. 5 Lakhs or less, Rs.5000/- where the

3rqrffc arqrfufivr +, ${ET uqrir rEfn 6d t ft\' iidrq r..crq rf6 (x+d) ft{Er{&, 2001, + fr{rT 6 & }irrtd Butfr-d f{q
,rd c.rr EA-3 *i qn cful a rJ l++ srir Enfq r fad * a.q t rFE (r{ cft + fi.{. itr'rFrr{ rf6 fr at4 ,.qri fr ai4
:in rqrqr rur {Crir, rq\' 5 drq qr rs$ .Fr, 5 ifis dr(' qr 50 drg 5cq 16 lrttifl so qrc rcq fr- xfu{ t a't Fffn: 1,000/-
trvi. 5,000/- rfr 3{TEr 10.000/ 6q} 6r Fqlftd fi rFs fr cft s rd +tt Eqlfra rF6 6I }rrrdri, d"fud 3rffiq
arqrfufiDr Er nrsr * T16r{6 {h-Ffi I' irF t G;ifi $ {AB-d+ et{ fi a-lF fim f,rft ffid l-+ ,Frr *am idqr iEn qrffi(' 

I

Iqfifd fTEc 6r.{zrdrd, t6 8r rfl rnsr.* 6lar qtfr( rti ffia yffiq arqfurror 8r rner Rra t t r,rr[a sra{ (€ 3n*i i
ft(' x[i{i-s{ +"{Fr 500i. rcv Fr ftq1fkl 116 iFr dE€r ttrrl u

The appeal io lhe Appellale Tribunal shall be ,iled in quadruplicale in Iorm EA-3 / as presc.ibed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which al leasl shouid b6 accompanied by a fee of Rs.
1,0001 Rs.5000^, Rs.10,0001 where amount of doly demand/inleresl/penalty/refund is uplo 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respeclively in lhe form of crossed bank drall in favour o{ Assl. Regislrar of branch of any nominated public
seclor bank of the place where lhe bench of any nomanaled publjc sector bank of the place where the bench of lha Tribunal
is situaled. Applicalion made for granl ot slay shall be accompanied by a t6e of Rs. 5001.

r{r&q ;qrqft-6{or *'Fxri }rfi , lr,a rfuitca. t994 fr qRr 86(l) } rd,ia t-{r;Er ffi. 1994. t fr{{ 9 } +.Tra
ffrdftn c{r S T .5 tr qr cfrqt }i fi ir Eiirt ('d j-rfi srq B{ jnhr + trr6 Jr{tfr +'t ,r4 6t, rsff efr snr e trra +t
(5rrt \.fi cfr sfiFra -fr fft(') 3rt{ f+i t +,r t rq !.+, cft i rru, 16 fcr6{ +r xi4 ,qrq ff eizr :ik rrnqFrqr
idIar, {c(' 5 dr@ ql,s$ :FF, 5 qrn Eqq qr 50 ars 6c1' diF JnrEr 50 rq 6cE t irfuo t a} rq$: 1,000f rqt, 5,000/-
fu JrrEr 10.000/. {qn 6r frqrft-i 74r qEF 6l qfr { .a +tr Frttoa rf6 Tr lfrrdra, r.fud r'ffi+ arcfilfr{sr +t fltuT I
rFrqfi {BFaE i ,nr d ftfr tfr EFiffi sti fi l-6 rrnr irff lqri6.a f*, rr.rc qtrfl ftqr ir qrf6q t +ieE-a srra 6r trrrdra
a-6 6 rs rnsr t 6idr qrGq 
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Ihe appeal unde. sub seclion (1) of Section 86 of
quadruplicale in Form S.T.5 as prescribed under Rule
copy of the order appealed against (one of which sha
1000/- where the amounl of soNice tax E inleresl dem
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nded & penally levied is more than five lakhs but nol exceeding Rs. Fifty Lakhs,
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h:a Jfthqq, 1994 €r qm 86 *r f,c-rrEBrt (2) lri (2A) * iiaria rT *r ur$ 3r{-d. ilr{ir l:tIr,r{rs, 1991, + fr{s 9(2) !.d
s(2A) & afd Etrlfi-a cq-r s.T.-7 Ji ff ir Ferff qd rs* €nI xrgEid, *-frq r.!E T6 J{q-dr Jrr$rd {}{t{), idfq r.q|d ef6
{aRr qlftd vra A cfrqt dEri 6t (rf,* * q6 cF rFrFrd d+ qrftg 3lt{ yrq{a (am r-frqi 3{rfa jrrrar :orq*a. tidrq
srIE 116/ tEF {, +t ytrm ary{rtrr{q +t }r}a{ rJ rri +r fr{rr a-i ErA 3{reli fi;fr $ snr t f rd Eiair i}rf" | /
The appeal under sub section (2) and (2A) of lhe seclion 86 lhe Finance Acl 1994. shall be filed in For S1.7 as prescribed

under Rule 9 (2) E 9(2A) of the Service Iax Rules, 1994 and shall be accompanied by 6 copy ot order of Commissioner

Central Ercise or Commissioner, Cenlral Excise (Appeals) (one of which shall be a certified copy) a6d copy of the order
passed by the Commissionea authorizing lhe Assislanl Commissioner or Oepuly Commissioner of Cenlral Excise/ SeNace Tax
lo file lhe appeal before the Appellate Tribunal.

Sfl gtr, +*c rfll{ 116 qd +drfi s+ftq Elfuf{ur (&) i cfr rffi & xr{i d i*q j;qE 116 rERqE 1S44 ff
tlRr 35(q + JiT,t-d, fi fd-Sq 3rfqftqa. 1994 8r rrRr 83 + 3idlrd n-{r6{ 6t ,t aq fr ,6 t. gs grtu t cR sffiq
flfu€{'r d'Jrfrfi 6ri lr,rq r;qE llFfdnr 6{ {i?r * 10 cfrrrd (10%). i-{ airT lti {etir ffi [. cr gat-ar. rr +-ro gatar
ft-aft-a e, +r {,rdri frqr srq. fir{ fr fs qrn * ri rtd r f+ rri sr$ Jrqfi-a tc ifir as rr}' wq i ifu{ a dr- idq rdrE ija fti +o-5{ * lidnd ?ra fuq ry qa" t fra rna-a I

{i) qRr A + 3iarrd r6F
(ii) {ir}a ,Ir *r ff rr* rrra rftt
(iiD H. i,Ir lM i A-ry 6 * riart-a *r T6'l{
- slri qd ft S€ qRI; crdrniT ffic (R. 2) xftfi-{a 201a } 3arn fr {d'fr J{ff*q crM } FqEr hqrfli-fr
cpn :r* r'd y{rd +} dr{ Tfi nt/

For an appeal to be tiled before lhe CESTAT, under Seclion 35F ot lhe Cenlral Excise Act, 1944 vyhich as also made

applicable to Service Tax under Seclion 83 of the Finance Acl, 1994. an appeal against this order shall lie before lhe Tribunal
on paymenl ol 10% o, lhe duty demanded where duly or duty and penalty are in dispule, or penalty, where penalty alone is in

dispule, provided the amounl of pre-deposit payable would be subiecl lo a ceiling ol Rs. l0 Crores,

Under Central Excise and Service Tax, 'Duly Demanded" shall include :

(i) amounl delermined under Seclion 11 D;

(ii) amoul of efloneous Cenvat Credil Iaken;

(iii) amounl payable under Rule 6 ol lhe Cenval Credit Rules

- prov led furtheI that the prcvisions of lhis Seclion shall oot apply to the stay applicalion and appeals pending belore

any app€llale aulhorily prior lo lhe cornmencement ol the Finance {No.2) Acl, 2014.

rr€ *fir{ Tl :rtFlr fit6a :

Revlrion epplicrdon to Govcmmant ot lndla:
fE Jrln f,r T{&Tsr qIFffl ffifud erFfi t, #fiq ran rliq yfqfr.ra. 1994 & tfir 35EE + crrF q{6 * JrdJl-d 3r4{
ftr{, {rra fi-+t{, T{fftrur Jntda ffi, Ea rrFrq {rsE faira. dt$ ift-fl, +ra fc s{i. Fsa Frr, a+n,.&.1r000r. +t
EFqr srir liqt /
A revision applicalion lies to the lJnder Secrelary, to lhe Governmenl of lndia. Revision Applicalion Unil, Minislry of Finance,
Deparlnent of Revenue, 4th Floor, Jeevan Deep Building, Parliament Slreet, New Delhi-110001. under Section 35EE ol lhe
CEA 1944 in respect ot the following case, governed by tirsl proviso lo sub-seclion (1) of Seclion,358 ibid:

qA ,rrn t ft'S Trffi t trFi t, r5r af{In ftS rrd al R-S +r{sd t rsR ,16 * qrrrrn-a * zt{r, qr ffi lr 6rrsr} qr

h{ h"-t rn r-fi- rf6 t {qt rrm z16 crazrFi * et{Ia, {Iffi nsR rtE ri qr tisRq i {ril } r{Is{q * atrra ffi arror} qr

ErS rir z,rr f Erd + {+-sra *, el&t trri
ln case of any loss of goods, where lhe loss occurs in lransil lrom a laclory lo a warehouse or lo anolher faclory or from one
walehouse lo another during lhe course of processing of the goods in a warehouse or in slorage whether in a lactory or in a

x,{C + ur.a{ E;S rq 1al{ at ffia 6{ G Frn -* EMq * q.gra 6'.n rra cr rt 16 ffiq ,flr( !j-6 * S. (fti{) t
FrFi f, it lrrfd * {16{ E"-S {IE qr 8i-r +l ftqtd + rra tr i
ln case of rebale of duty ol excise on goods exporled lo any counlry or lerritory oulside lndia of on excisable malerial used in

the manulacture ot lhe goods which are expoded to any counlry or lerrilory outside lndia.

qfe 3-flrd T6 sr {rrdri ffiq kdl *rrd * anr, tqr-fr qr tari st {ril furd ftqr 4qI tt /
ln case oI goods etported oulside lndia export to Nepal or Bhulan, withoul payment ol duty.

qEF'n-{ r.cn + riqri rtta * trrrard & i?q ii rca arffc r]s Jfif;'{F !i rfr} faf};i qrdtrat * d6d arq *r ,6 t Jtr tt
iav ,t:n.rra tlr+dl *'rdEr a# voacq ta. ii, tssa *r tnn ros * <dm ft[' fI ,rg artrs ]Frar ssrqlE0 w q rrd ,i
qrft-d fu(' 4t tri
Credit of any duty allowed to be ulilized towards paymenl of excise duty on linal producls under lhe provisions of this Acl or

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, lhe dale appoinled under Sec.

109 of the Finance (No.2) Acl, 1998.

iq{trd Jne(d 4l d efrqi q.rd {ir*r EA-8 t. i} Ar i-fiq r;cr{d ?fE (lr{rd) frqFl{&. 2ool, * fi.rs 9 } 3i +d fdFft!.. t,
aff rre{ t Etcsr + 3 Er6 * riartd EI ar* slfrq tlq{t{d }rtfii i FRr {n Jr}?r ? 3r{- 3nhr 8I E} cftqi d 'asrfffr
an6'r vr:r fl +naq ricE rttr xftfr{F, 1944 & imr 35-EE * 6d ftrini'rlfi, $ srar{rfl * snq + dt tr{ TR-6 fr cfi
Tidrd *I ir$ qrft! | /
The above applicalion shall be made in duplicate in Form No. EA-8 as specified under Rule, I of Cenlral Excise (Appeals)

Rules,2001 wilhin 3 months from the dale on vehich the order soughl to be appealed againsl is communicated and shall be

accompanied by lwo copies each of the OIO and orderln-Appeal. ll should also be accompanied by a copy ol TR_6 Challan

evidencing paymefll of prescribed fee as prescribed under Seclion 35-EE ol CEA, 1944, under Major Head of Accounl.

q{0&rsr ].Irtd-d i srtr ffitud ftttlft-d rtir A 3l.{r[.ft ff ir* qGq 
I

*tt t-*ra rrq (.6 dro 6tri qr Jsi 6a i al r.rt zool- {r t rdrd f*'ql r' lit{ qft *iara r*r r"* rs Fcd d tqIE d ai
sct looo -/ 6r Frrdlf EiqI irq I

The revision appiication shall be accompanied by a fee oI Rs.200l where lhe amounl involved in Rupees One Lac or less

and Rs- 't0001 where the amounl involved is more than Rupees One Lac.

qa r€ xrlrl i 6l F xre?i 6r r{r}rl t a} rA+ rd xrerr +, Rq rfffi fl 
'I 

rdre, 5qt{a ?,-a t BqI rar qrfFal rs dt{ +
FtiFqSAfrqrqdfir{tn-{i*R!'eqrflirf*vfficrorfu<{ul+fr'+:r?raq#ffqFrfiR+tr+ln}6ikqrsrd,tl/
ln crse. if the order covers various numbers of order- in Original, lee lor each O.l.O. should be paid in lhe aloresaid manner,

nol wthslanding the fact thal the one appeal to the Appellafit Tribunal or the one applicalion lo the Cenlral Govl. As the case

may be, is lilled lo avoid scriptoria work if excising Rs. 1 lakh fee ol R5. 1001 for oach.

qqninlfua;qrqrrq Tai 3ifu 
-frq-ff, 

1975, * lqTlfi-l * rflR 43 Jrtqr (i rirrri 3ne!r *l cR s{ arilta 6.50 dqi $r

Erqr q $F frB- a;II Btdr sIB('r i
One copy'of application or O.lO as lhe case may be, and the order of the adiudicaling aulhority shall bear a cou lee slamp

ot Rs. 6-50 as prescribed under Schedulel in terms of lhe Courl Fee Ac1,1975, as amended

frffr 116. irdrq3-cn4 t|FF rr{ t-4ra{ n{tfrq arqlFlfi{ur (6rf Gfu) l:l{m{&, 1982 * sFIA !.E:rq +ieFrd firdf .t
sBEda 6ri qrd Rd #:rtt ti tqra 3rrsftd ErqI drdl tI /

Altenlion is also invited to lhe rules covering lhese and other relaled malters contained in lhe Cusloms, Excise and Service

Appellale Tribunal (Procedure) Rules, 1982.

la rffic crftErft 6t ]I+dr aIfufr {'ri t {iiifi-d acrq6 fd'r{d ]it{ ;rA-;id8 crdqrdt } Rr', }Oanlt Exrffq +{€I5s

www.cbec.oov.in 6t is irfi t I /
For the el;borale, detaited and latest provisions relating lo liling ol appeal lo the higher appellate authority. lhe appellanl may

reter lo the Departmenlal websile www.cbec gov in

(G)
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Appeal No V2l7i EA2IRAJi2017

::ORDER IN APPEAL::

The Principal Commissioner, Central Excise & Service Tax, Rajkot

(hereinafter referred to as 'the appellant-department') has filed the present appeal

against the Order-ln-Original No.22iST|REF12017 daled 24.1 .2017 (hereinafter

refened to as "the impugned order") passed by the Deputy Commissioner, Service

Tax Division, Rajkot (hereinafter referred to as "the sanctioning authority") in the

case of M/s. Legacy lmpex Pvt. Ltd., 601, Embassy Tower, Jawahar Road, Opp.

Jubilee Baug, Rajkot360 001 (hereinafter referred to as 'the respondent'),

2. The facts of the case are that the respondent filed refund claim of Rs.

2,19,3811- under Notification No.4112012-ST dated 29.06.2012 of service tax paid

to various service providers for rendering taxable servtces in relation to export of

goods for the month of Dec-2016. Show Cause Notice No. V/18-188/ST/Refl16-17

dated 27.12.2016 was issued to the respondent proposing rejection of rebate

claim for various reasons enumerated in the SCN. The sanctioning authority vide

impugned order rejected the rebate claim for Rs. 67,392/- on account of time bar

and rest of rebate claim of Rs. 1,5'1 ,9891 was sanctioned.

3. Being aggrieved with the impugned order, the appellant-department

preferred the present appeal on 12.5.2017, inter-alia, on the following grounds:

(i) The sanctioning authority has made error while sanctioning the refund of

Swachh Bharat Cess (hereinafter referred to as "SBC") so far as it pertains to the

refund under provisions of Notification No. 41l2012-ST dated 29.6.2012. fhe

sanctioning authority has wrongly held that Chapter Vl of the Budget 2015

enabling provisions incorporated for levy of SBC and accordingly refund of SBC is

available to export made and refund claimed under Notification No.41l2012-ST.

(ii) So far as it relates to SBC, approach of Government for levy of SBC is very

clear and specific. The department relied on FAQ dated 14.11.2015 (Question No.

14) which clarified that SBC shall not be available as cenvat credit and liability of

same cannot be discharged by utilizing cenvat credit.

(iii) Notification No. 39/2012-ST dated 20.12.2012 has been amended by

Notification No. 3/2016-5T dated 03.02.2016 so as to provide for rebate of SBC

paid on services used in providing services which are exported under Rule 64 of

the Service Tax Rules, 1994. Further, Notification No. 12120'13-ST dated

01 .07.2013 is also amended vide Notification No. 2/2016-5T dated 03.02.2016 so

as to allow refund of SBC paid on specified services used in SEZ, whereas no

such amendment has been made by the Government so far as it relates to refund

under NotificationNo.41l2012-ST dated 29.06.2012 and the said Notification does

not see such specific mention of refund of SBC.

$cs-
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(iv) The sanctioning authority has not interpreted that where the Board has

expressly clarified that SBC is not eligible for cenvat credit and what is not allowed

under Cenvat Credit route is generally not allowed under refund or exemption.

4. The copy of appeal memorandum filed by the appellant department was

foruvarded to the respondent and Memorandum of Cross Objections was filed by

them, inter-alia, on the following grounds: -

(i) Due to resignation of the dealing Assistant, letter dated 09.06.2017 was not

brought to the notice of Directors of the Respondent and it could be traced only

after new official joined. The respondent requested to condone the delay in filing of

this cross-objection and also submitted that this may be treated as a written

submission and kindly be taken on record.

(ii) The department's contention that cenvat credit of SBC is not allowed and

that what is not allowed under Cenvat credit route is generally not allowed under

refund or exemption. This perception appears to be not tenable as cenvat credit

scheme and Refund/Rebate or granting exemption is independent of each other

and not co-related. Both are granted for certain specific purpose purely as a mafter

of policy. This perception gets vacated as the first instance as there is no

confusion regarding the fact that rebate of SBC is being allowed under Notification

No. 39/2012-5T dated 20.06.2012 as amended by Notification No. 3/2016-5T

daled 03.02.2016 and exemption by way of refund of service tax paid on the

specified services by Notification No. 1212013-ST dated 01 .07 .2013 as amended

by Notification No. 2/2016-5T dated 03.02.2016.

(iii) Notification No. 39/2012-ST dated 20.06.2012 as amended by Notification

No.3/2016-5T dated 03.02.2016 and Notification No. 1212013-ST dated

01.07.2013 as amended by Notification No. 2/2016-5T dated 03.02.2016 display

the very intention of granting rebate of SBC. The explanation to Notification No.

3912012-5T provides that'Service Tax and Cess'means service tax leviable under

Section or Section 668 of the Act and Education Cess on taxable services levied

under Section 91 read with Section 95 of the Finance Act, 2004 and Secondary

and Higher Education Cess on taxable services levied under Section 136 read

with Section 140 of the Finance AcL,2007. Notification No. 1212013-ST grants

exemption to the services on which service tax is leviable under Section 668 of the

Act. A confusion was created regarding granting rebate of SBC and KKC as both

these cess were collected as 'Service Tax' by virtue of Finance Act 2015 and

Finance Act, 2016 respectively. The amendments were done in Notification No.

3912012-3T dated 20 06.2012 and Notification No. 1212013-Sf dated 01 .07 .20132

so as to grant rebate of amount of SBC and KKC which shows the intention of the

Government to allow rebate of entire service tax as taxes are not to be exported.

There was no qualification that service tax leviable under Section 66 or Section

Page No. 4 of 10
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668 are to be refunded in Notification No.41l2012-ST dated 29.06.2012, which

obviously included Service Tax paid under Section 66 or Section 668 of the

Finance Act, '1994 as well as levied and collected under Section 2 of Finance Act,

2015 and Finance Act, 2016. As there was no confusion or unintended exclusion

no such amendment was made in Notification No. 41l2012-ST dated 20.06.2012.

(iv) The appellant refened Section 5 of the Finance Act, 2015 and Section 5 of

the Finance Act, 2016 and submitted that the provisions of refunds shall also apply

as they apply in relation to levy and collection of tax on taxable services under

Chapter V of the Finance Act, 1994 and accordingly there may not be any different

approach while applying the above provisions for levy and collection and while

granting refunds, which included rebate.

5. Personal hearing in the matter was attended to by Shri Punit Karia,

Chartered Accountant, who submitted that refund of SBC & KKC is allowed under

Notification No.41l20'12-ST if goods are exported; thai cenvat credit has no

relation with refund of SBC and since the goods are exported, refund of SBC is

allowed. Shri Janak Raj Sharma, Superintendent, GST & Central Excise Division-l,

Rajkot also attended personal hearing on behalf of the department and reiterated

Grounds of Appeal.

(ii) Due to resignation of the dealing Assistant, letter dated 09.06.2017 was not

brought to the notice of Directors of the Respondent and it could be traced only

after new official joined. The respondent requested to condone the delay in filing of

this cross-objection and also submitted that this may be treated as a written

submission and kindly be taken on record.

(ii) The department's contention that cenvat credit of SBC is not allowed and

that what is not allowed under Cenvat credit route is generally not allowed under

refund or exemption. This perception appears to be not tenable as cenvat credit

scheme and RefundiRebate or granting exemption is independent of each other

and not co-related. Both are granted for certain specific purpose purely as a matter

of policy. This perception gets vacated as the first instance as there is no

confusion regarding the fact that rebate of SBC is being allowed under Notification

No. 39/2012-5T dated 20.06.2012 as amended by Notification No. 3/2016-5T

dated 03.02.2016 and exemption by way of refund of service tax paid on the

specified services by Notification No. 1212013-ST dated 01.07.2013 as amended

by Notification No. 2/2016-5T dated 03.02.2016.

(iii) Notification No. 39/20'12-ST dated 20.06.2012 as amended by Notification

No.3i2016-5T dated 03.02.2016 and Notification No. 1212013-ST dated

01 .07.2013 as amended by Notification No. 2/2016-5T dated 03.02.20'16 display

the very intention of granting rebate of SBC. The explanation to Notification No.
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39/2012-ST provides that'Service Tax and Cess' means service tax leviable under

Section or Section 668 of the Act and Education Cess on taxable services levied

under Section 91 read with Section 95 of the Finance Act, 2004 and Secondary

and Higher Education Cess on taxable services levied under Section 136 read

with Section 140 of the Finance Act,2007. Notification No. 12l2013-ST grants

exemption to the services on which service tax is leviable under Section 668 of the

Act. A confusion was created regarding granting rebate of SBC and KKC as both

these cess were collected as 'Service Tax' by virtue of Finance Act 2015 and

Finance Act,2016 respectively. The amendments were done in Notification No.

39/2012-ST dated 20.06.2012 and Notification No. 1212013-5I daled 01 .07.20132

so as to grant rebate of amount of SBC and KKC which shows the intention of the

Government to allow rebate of entire service tax as taxes are not to be exported.

There was no qualification that service tax leviable under Section 66 or Section

668 are to be refunded in Notification No.4112012-ST dated 2906.2012, which

obviously included Service Tax paid under Section 66 or Section 668 of the

Finance Act, 1994 as well as levied and collected under Section 2 of Finance Act,

2015 and Finance Act, 2016. As there was no confusion or unintended exclusion

no such amendment was made in Notification No. 41l2012-ST dated 20.06.2012.

(iv) The appellant referred Section 5 of the Finance Act, 2015 and Section 5 of

the Finance Act, 2016 and submitted that the provisions of refunds shall also apply

as they apply in relation to levy and collection of tax on taxable services under

Chapter V of the Finance Act, 1994 and accordingly there may not be any different

approach while applying the above provisions for levy and collection and while

granting refunds, which included rebate.

FINDINGS:

6. I have carefully gone through the facts of the case, impugned order, appeal

memorandum, Memorandum of Cross Objections and submissions made at the

time of personal hearing. The issue to be decided in the present case is as to

whether the respondent is entitled for rebate of SBC paid on the services used for

export of goods under Notification No. 4112012-ST dated 29.06.2012 or nol.

6.1 Notification No. 41i2012-ST dated 29.06.2012 allows refund of Service Tax

and opening Paragraph is as under:-

ln exercise of the nowers conferred bv section I3A of the Finance Act
1994 (32 of 1994 (hereinafter referred to as the said Act) and in
supersession of the notification of the Government of lndia in the Ministry
of Finance (Department of Revenue) number 5A2U 1-Sery/ce Tax. dated
the 30th December, 2011 , published in the Gazette of lndia, Extraordinary,
Part ll, Section 3, Sub-sectlon (i) vide number G.S.R. 945(E), dated the
30th December, 2011, except as respecls things done or omifted to be
done before such supersession, the Central Government, on being
sailsfled that it is necessary in the public /rteresl so to do, herebv arants
rebate of seNice tax paid (hereinafter referred to as rebate) on the taxable
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servrces which are received by an expofter of goods (hereinafter referred

to as the expoie] and used for exporl of goods. subject to the extent and

manner specified herein below, namely.-
(Emphasis supplied)

6.2 The department has contended that the sanctioning authority has wrongly

held that Chapter Vl of the Budget 2015 enabling provisions incorporated levy of

SBC and refund of SBC is available to the export made if claimed under

Notification No. 41l2012-ST. I would like to take a look at Chapter Vl inserted vide

Section 1 19 of the Finance Act, 201 5, which are as under:-

Chapter Vl

Swachh Bharat Cess

119. Swachh Bharat Cess. -
(1) This Chapter shall come into force on such date as the Central

Govemment may, by notification in the Official Gazette, appoint.

(2) There shall be levied and collected in accordance with the

provisions of this Chapter, a cess to be called the Swachh Bharat

Cess as service tax on all or any of the taxable services at the rate

of fuvo per cent. on the value of such seryrces for the purposes of

financing and promoting Swachh Bharat initiatives or for any other

purpose rel ating thereto.

(3) The Swachh Bharat Cess leviable under sub-section (2) shall

be in addition to any cess or service tax leviable on such taxable

servlces under Chapter V of the Finance Act, 1994 (32 of 1994), or

under any other law for the time being in force.

(4) The proceeds of the Swachh Bharat Cess levied under sub-

section (2) shall first be credited to the Consolidated Fund of lndia

and the Central Government may, after due appropriation made by

Parliament by law in this behalf , utilise such sums of money of the

Swachh Bharat Cess for such pu4poses specified in sub-section (2),

as it may consider necessary.

sdd -

(5) The rovisions of Cha ter V of the Finance Act 1994 and the

rules made thereunder, includinq those relatinq to refunds and

exemptions from tax, interest and imposition of penalty shall, as far

as may be, applv in relation to the levv and collection of the Swachh

Bharat Cess on taxable servrces as they apply in relation to the levy

and collection of tax on such taxable services under Chapter V of the

Finance Act, 1994 or the rules made thereunder, as the case may

be.

(Emphasis supplied)
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6.3 I find that Section '1 19 of the Finance Act, 2015 levied SBC on taxable

services and Section 119(2) specifies SBC as Service Tax and Section 119(5)

specifies that the provisions of refund of Service Tax under Finance Act, 1994

(hereinafter referred to as "the Act") shall apply to refund of SBC.

6.4 Section 119(1) of the Finance Act, 2015 stipulates that SBC shall be levied

from the date as notified by the Central Government and the Central Government

issued Notification No. 2212015-3T dated 06.11.2015 under Section 93(1) of the

Act and fixed rate of SBC @ 0.5% of the value of taxable services.

6.5 lt is abundantly clear that SBC has been levied as service tax only as per

Section 119(2) ot the Finance Act, 2015 and the rate of SBC @2% ot value of

taxable services proposed under the Finance Act, 2015 has been reduced to @

0.5% of value of taxable services vide notification issued under Section 93(1) of

the Finance Act, 1994 which enables central government to grant exemption from

service tax. Therefore, I am of the considered view that SBC has been given

status of service tax levied under the Finance Act, 1994 for the purpose of refund.

6.6 lt is settled position that the Government of lndia has consistently adopted

policy not to export taxes. lf the contention of the department is accepted then

refund of SBC, even if imposed as Service Tax vide Section 119(2) of the Finance

Act, 2015, shall not be allowed meaning thereby is that intention of legislation is to

export taxes and the stated policy of the Government shall be reversed by such an

interpretation. lt is settled position of law that any provision of law can't be

interpreted in such a way to make other provisions of law meaningless and to

reverse the intention of the legislation.

7. I find that Notification No. 41l2012-ST dated 29.06.2012 has been issued

under Section 93A of the Act which gives Central Government power to grant

rebate. The said Notification No. 4112012-ST grants rebate of service tax paid on

the taxable services used for export of goods by an exporter. Since SBC has been

treated as service tax, as detailed above, the rebate of SBC is allowable under the

Notification lbrd. Therefore. ldo not find any infirmity in the findings of the

sanctioning authority that Chapter Vl of the Budget 2015 enabling provisions

incorporated for levy of SBC and accordingly refund of SBC is available under

Notification No. 41i2012-ST.

7.1 The department has contended non-availability of refund of SBC under

Notification No. 41l2012-ST on the ground that SBC is not available as cenvat

credit and also on the ground that liability of SBC cannot be discharged by utilizing

cenvat credit and what is not allowed under Cenvat Credit route is generally not

allowed under refund or exemption. lfind this logic is not correct at all, for the

reason that general understanding can't be a ground to deny refund, if refund is
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admissible and also for the reason that the provisions governing admissibility of

cenvat credit are altogether different from the provisions governing refund/rebate. I

find that the conditions and limitations governing rebate claim have nothing to do

with the conditions and limitations governing cenvat credit until and unless

specified. I find that the arguments of the department are without merit and also

without support of provisions made under the law and hence cannot be allowed to

sustain.

7 .2 The department has also contended that Notification No. 39/2012-ST dated

20.12.2012 granting rebate of service tax paid on services used in providing export

of services has been amended vide Notification No. 3i2016-5T dated 03.02.2016

so as to allow refund of SBC and similarly, Notification No. 12120'13-ST dated

01.07.2013 allowing refund of service tax paid on specified services used in SEZ

has also been amended vide Notification No. 2/2016-5T dated 03.02.2016 so as

to allow refund of SBC, whereas no such amendment has been made in

Notification No. 4112012-ST dated 29.06.2012. I find that Notification No. 39i2012-

ST dated 20.12.2012 has allowed refund of service tax and cess and Explanation

1 reads -

(a) service tax means service tax leviable under Section 66 or Section

668 of the Finance Act 1994

(b) education cess rneans education cess on taxable service levied under

section 91 read with section 95 of the Finance (No 2) Act, 2004 (23 of

2004);

(c) Secondary & Higher Education Cess means Secondary & Higher

Education Cess on taxable services levied under section 136 read with

section 140 of the Finance Ac| 2007 (22 of 2007).

(Emphasis supplied)

7.2.1 Hence, there was need to add SBC in clause (d) vide Notification No.

3/2016-5T dated 03.02.2016 as only Service Tax leviable under Section 66 or

Section 668 of the Finance Act, 1994 has been covered under clause (a) and not

Service Tax imposed under Section '1 19 of the Finance Act, 2015.

7.3 Notification No. 1212013-ST dated 01 07.2013 also has specifically provided

refund of service tax leviable under Section 668 of the Finance Act, 1994 whereas

SBC has been levied under Section 119 of the Finance AcL,2015, hence there

was legal requirement to amend Notification No. 12i2013-ST vide Notification No.

2/2016-5T to include SBC for refund under Notification No. 1212013-ST as SBC is

not leviable under Section 668 of the Finance Act, 1994; whereas Notification No.

4112012-3T dated 29.06.2016 has provided for refund of service tax without
Page No.9 of l0
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specifying leviable under Section 66 or Section 668 of the Finance Act, 1994.

Hence, no amendment in Notification No. 4'l12012-ST was or is legally required to

be undertaken.

7.4. Therefore, lfind that the contentions made by the department are neither

correct nor legal and proper.

8. ln view of above factual and legal position, lfind no merit in the appeal filed

by the department and hence reject the appeal.

L.\.

8.1.

ffic rm ed o1 rr{ orfie or Fqenr sqi-ff T0b fr frqr uTdr B t

The appeal filed by the department stands disposed off in above terms.
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Bv Speed Post
To,

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad

2) The Assistant Commissioner, GST & Central Excise Division - I, Rajkot

3) Guard File.

(i)The Commissioner,

GST & Central Excise Commissionerate,

Rajkot

(i)o{l-gffi,

ffiq 4q Ei e-dr or on-gftIlrrl,

{rs6tc
(ii) M/s. Legacy lmpex Pvt. Ltd.,

601, Embassy Tower,

Jawahar Road,

Opp. Jubilee Baug,

Rajkot-360 001
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E?n6{lts,

UMsFr&.€Tqi,
{IuFFte - trqoooq.
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