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Appeal No: V2ZE0/RANZ016

.|
:: ORDER IN APPEAL ::

Mis. Mahadev Manufacturers, Survey No. 268/P2, Raillway Crossing Road,
Village - Kotharia, Rajkot 380 004 (hereinafter referred to as "Appellant’) filed this
appeal against Order-In-Original No.34/D/AC/2016-17 dated 06.10.2016 (hereinafter
referred to as ‘the impugned order’) passed by the Assistant Commissioner, Central
Excise Division-l, Rajkot (hereinafter referred to as ‘the lower adjudicating authority').

2. Briefly stated, the facts of the case are that during the period from April, 2015 to
February, 2016, the Appellant availed Cenvat credit of Service Tax in respect of
Invoices No. 2147554203 dated 28052015 and No. INV/DR/002/2015-16 dated
28.05.2015, both issued by Ms. Wind World (India) Limited, for supply of matenals and
labour for erection, testing and commissioning of Windmill as well as for Development
Rights for setting up of 08. MW of wind energy converter at Lalpur site of Windmill.

2.1 The Show Cause Notice has alleged that the appellant had availed Cenvat
Credit which was not in accordance with the provisions of Rule 3 of the Cenvat Credit
Rules, 2004 (hereinafter referred to as “the Rules”) as they availled Cenvat Credit
without receiving the input service in their manufactunng premises. It was also alleged
that the Cenvat Credit was taken and utilized on the services availed at Wind Mills,
which do not qualify as Input Services defined under Rule 2{l) of the Rules

22 The above facts led to issuance of Show Cause Notice, which was decided by
the impugned order, where under the demand of Rs. 2 90 408/- for irreguiar avaiiment
of the Cenvat Credil of Service Tax taken (i) for supply of matenal and labour for
erection, testing and commissioning of WEG and erection of wind energy converter,
erection of 33KV internal lines, grid interfacing etc and (i) on transfer of developmental
rights for setting up 0.8.MW of wind energy converter i.e. process leading to installation
of Windmills was confirmed under Rule 14 of the read with proviso to Section 11A of
the Central Excise Act. 1844 (hereinafter refarred to as “the Act’), along with interest
and penalty under the provisions of Rule 15(1) of the Cenvat Credit Rules, 2004, A
o

3 Being aggrieved with the impugned order, the appellant preferred appeal, inter
alia on ground that the lower adjudicating authonty has failed to properly interprat the
issue, as Rule 3 of the Rules provides that manufacturer can avail Cenvat Credit of any
input service received by the manufacturer of final products or by the provider of output
sernvice for use in, or in relation to the manufacture of the final products. that services
received for generation of excisable goods, 1.e. electricity which in turn was transmitted
to their unit falls under definition of input service, as there exists direct nexus in the
manufacture of the final product: that Hon'ble CESTAT while deciding the issue has
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4
observed that it may not be possible fo locate windmill in close wicinity of factory, as

wind power generators have to be located at places where wind with sufficient speed 15
available throughout year and it has been held that windmills are mentioned as captive
plant and service of erection, installation, commissioning, repair, maintenance and
insurance used in respect of the same are eligible for Cenvat Credit; that in the case of
M/s. Edurance Technology Pvi Lid. reported as 2015-TIOL-1371-HC-MUM-Service
Tax it has been infer alia, held that Rule 3 and Rule 4 of the Rules provide that any
input or capital goods received in the factory or any service received by the
manufacturer of the final products would be susceptible to Cenvat credit and it does not
stipulate that input is required to be received at the factory premises; that the electricity
generated outside factory premises is adjusted against electncity used in factory and
therefore it can be contended that elecincity generated outside factory tantamount to
electricity used in the factory premises; that the decision in the case of M/s. Endurance
Technology supra was relied upon by the Hon'ble CESTAT in the case of M/s. Parry
Engg. & Electronics Pvt. Lid. reported as 2015 (40) STR. 243 (Tn. - LB).

31  The appellant further contended that imposition of penalty is not justified when
the matter involves interpretation of statute; that as per Section 11A{2) of the Act no
notice s required to be issued when duty s paid before issuance of show cause notice,
that lower adjudicating authority has not offered any findings on the above submission
and imposed penalty which s not legal,

4, Personal hearing in the matter was attended to by Shn Rishi Upadhyay,
Chartered Accountant, who reiterated the submissions made in the grounds of appeals
and further contended that they generate electnicity with the help of windmill, which is
used in the manufacture of their final products, through PGVCL; that CESTAT in case
of M/s. Jindal Aluminum Ltd has allowed Cenval Credit to maintain their windmills,
reported as 2016-TIOL-2998-CESTAT-Bang. Personal hearing notice was sent to

Department, however, none appeared. Bk
Findings :-

5 | have carefully gone through the facts of the case on record, the
impugned order, Appeal memorandum, as well as submissions made during personal
hearing. The issue to be decided in the appeal is whether the impugned order denying
Cenvat credit of Service Tax paid on the services ulilized for installation and
commissioning of Windmills, at a place far away from the factory premises, is correct or
not
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5
6. | find that the adjudicating authority has denied Cenvat credit of Service
Tax paid on services utilized for installation and commissioning of Windmills, inter-aia,
on the grounds -

(i) that as per definition of ‘input services' given under Rule (J) of the Rules the
Cenval credit can be allowed only in respect of input services, relating to
business which are specifically used directly or indirectly in or in relating to
the manufacture of final products;

(i)  that as per Rule 3 of the Rules Cenvat credit in respect of input services
received by the manufacturer for use in or in relation to manufacture of the
final product can only be treated as eligible input service for availment of
Cenvat credit;

(i}  that there is no nexus between the said windmill and manufacturing activity of
their manufacturing unit;

(iv)  that the services were utilized at a distant place and not within the factory
premises, hence Cenvat credit not available; and

(v} there is no direct or indirect relation between such availment of service at
windmill site away from factory and the manufacture of final product within
factory premises.

7. | find that the appellant has availed Cenvat credit on Service Tax paid
on the services of installation, erection and commissioning services utilized at
Windmills situated at distant place from the registered premises of the appellant.
The contention of the lower adjudicating authority is that the services being
utilized at a distant place, hence Cenvat credit not available to the appellant
whereas, the appellant has pleaded that the definition of ‘input service’ covers
such services. | would like to examine, definition of input service as defined
under Rule 2{l) of the CCR, 2004 during the relevant period which is produced
below for ready reference:- Iﬂj‘

il) “input service” means any service,-

{i] used by a provider of output service for
providing an output service; or

(i) used by the manufacturer, whether
directly or indirectly, in or in
refation to the manufacture o
products and clearance of final
products upto the place of removal,

and includes services used in relation to selting up, modernization,
renovation or repairs of a factory, premises of provider of output
service ar an office relating to such factory or premises,
advertisement or sales promotion, market research, storage upto
the place of removal, procurement of inputs, accounting, ouditing,
financing, recruitment and quality control, coaching and training,
computer networking, credit rating, share registry, security,
business exhibition, legal services, inward transportation of inputs or
capital goods and outward transportation upto the place of removal;

[Emphasis supplied)
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1]
7.1 It is undisputed fact that the generation of electricity is taking place at

Windmills at a place though far away from the factory and electricity so generated, is
wheeled to the grid, which supply electricity at the manufacturing unit of the
appellant, as per agreed formula, and electricity has been utilized by the appellant
at the factory for manufacture of the final products. | find that the matter is no more
res integra in view of the decisions of the Hon'ble Bombay High Court in the case of
Endurance Technology Pvt, Ltd reported at 2017 (52) 5.T.R. 361 (Bom) and the
Larger Bench of CESTAT in the case of Parry Engg. & Electronics P Ltd reported at
2015 (40) 5.T.R. 243 (Tri.-LB). | also find that there is no restriction under Cenvat
Credit Rules, 2004 that the services should be utilized within the factory premises

only.

7.2 | find that the lower adjudicating authority has relied upon the decision in
the case of Maruti Suzuki Ltd. Vs CCE, Delhi-lll reported as 2009 (240) E.L.T. 641
{5.C.}. | find that the dispute in the Maruti case was relating to Cenvat credit on
inputs used in generating eleckricity, whereas in the case at hand, dispute is
relating to Cenvat credit on input services. Further, part of electricity so
generated was sold/wheeled out to joint ventures and vendors by Maruti,
whereas, in the instant case the wheeled energy is adjusted by PGVCL/GEB by
giving set off in the bills of the appellant only. Also, the period covered Maruti
case was from January, 2003 to March, 2004, whereas in the present case, the
period covered is from April, 2015 to February, 2016 and the definition of input
service has been amended in 2008, 2011 and 2012. Therefore, the facts of the
case on hand and that of the Maruti Suzuki Ltd. supra are different and hence, the
case-law relied upon by the lower adjudicating authority, is not correct at all.

bl
7.3 The lower adjudicating authority has also relied upon the decision in the
case of CCE Vs Gujarat Heavy Chemicals Ltd reported as 2011 (22) 5.T.R. 610
(Guj.). | find that in this case, the Hon'ble Gujarat High Court disallowed Cenvat
credit on security services provided at the residential quarters of their workers,
which had no connection with the manufacture of their final products, whereas,
in the case on hand until and unless the windmill installed / maintained has
produced electricity and the electricity so transferred from the said windmill has
been used to manufacture the final products of the appellant. Since, electricity
received by the appellant has been used in manufacture of the final products of
the appellant there is direct nexus. Therefore, this case law relied upon by the
lower adjudicating authority is not applicable in the instant case.
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7
8. In light of above, | hold that the appellant is eligible to take Cenval Credit of

Service Tax on the services utilized for installation and commissioning of Windmills,

even if situated at a distant place from the factory premises. |, therefore, allow the
appeal.

o nfremast ga 2o $ o sl # fAvenR sudiee A @ R o

g. The appeal filed by the appeliant stands disposed off in above terms.

By R.P.AD.

To

Mis.  Mahadev Manufacturers, | jerd st mewectd, =4 ot 266/P2,
Survey No. 266/P2, Railway : 5
Crossing Road, Village- Kotharia, | I*3 R 15, feea - #ief,

Rajkot 360 004 _ ; ﬂaﬂﬁ‘ﬁ: - 360 004.

Copy to:

1} The Chief Commissicner, GST & Central Excise, Ahmedabad.

2} The Commissioner, GST & Central Excise, Rakot.

3) The Assistant Commissioner, GST & Central Excise. Division-l. Rajkot
4} Guard File,
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