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The appeal lo lhe Appellale Tribunal shall be filed in quadruplicale in lorm EA-3 / as prescribed under Rule 6 of Cenlral
Excise (Appeal) Rules, 2001 and shall be accompanjed againsl one which al least should be accompanied by a tee of Rs.
1,0001 Rs.5000/-, Rs.10,000/- where amounl of duly demand/inleresl/penalty/refund is upto 5 Lac..5 Lac to 50 Lac aod
above 50 Lac respeclively io lhe fom of crossed bank draft in favour of Asst. Registrar of branch of any nominaled publtc
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The app€al under sub seclion (1) of Seclion 86 of lhe Financ€ Acr, 1994, to lhe App6tlale Tribunat Sha[ be filed an

quadtuplicale in Form S.T.5 as presc.ibed under Rule 9(t) of lhe Service Tax Rules, 1994, and Shalt be accompanied by a
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10001 where lhe amounl ol seNice lax & interesl demanded E penally levied of Rs. 5 Lakhs or less, Rs.sOoOl vyhere the
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lorm ol crossed bank dra{t,n favour ol lhe Assistanl Regislrar of the bench ot nominaled Publtc Sector Bank ot lhe place
where lhe bench of Tribunal is silualed. / Applicalion made fo. granl of stay shall be accompanied by a fee of Rs.50O/-
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under Rule I (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order ol Commissioner
Cefltral Excise or Commissioner, Central Excise (Appeals) (one of which shall be a ce ified copy) and copy of the order
passed by lhe Commissioner authorizing the Assistanl Commissioner or Deputy Commissioner of Cenlral Excise/ Service Tax
1o file lhe appeal before lhe ApDellate Tribunal.
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For an appeal lo be filed before the CESTAT, under Section 35F of the Cenlral Excise Acl, 1944 which is also made
applicable 1o Sewice Tax under Section 83 of lhe Finance Acl, 1994, an appeal against lhis order shall lie belore the Tribunal
on paymenl of l0% o, the duly demanded where duly or duty and penally are in dispute, or penally, where penalty alone is in

dispute, provided lhe amount ot pre deposil payable would be subjecl to a ceiling of Rs. l0 Crores

lJnder Central Excise and Service Tax "Duty Demanded" shall include :

(i) amount determined under Section 11 D;

(ii) amount of eftoneous Cenvat Credit taken;
(iii) amounl payable under Rule 6 of the Cenvat Credit Rules

- provided further lhal the provisions ol lhis Seclion shall nol apply to the stay applicalion and appeals pending before
any appellale authorily prior to the commencement of lhe Finance (No.2) Act, 2014_
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R.vlllon appllcauon to Govcmm6nt of lndla:
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A revision application lies lo lhe Under Secrelary, lo lhe Government of lndia, Revision Applicalion Unit, l\Iinislry of Finance,
Deparlment ol Revenue, 4lh Floor, Jeevan Deep Building, Parliamenl Slreel, New Delhi-110001, under Seclion 35EE ol the
CEA 1944 in respect of lhe following case, governed by first proviso lo sub,seclion (1) of Section-35B ibid:
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ln case of any loss of goods, where the loss occurs in lransii from a faclory lo a warehouse or lo aoolher lactory or from one
walehoLrse lo anothet during lhe course of procesiing of lhe goods rn a warehouse or in slorage whelhet in a facloty or in a

$Tf{ t rr$ BiS. tlq ql-a)r +t f}qh *{ Ii ere * Effir it qgrd rrt me c{ rS,r+ ifll+ 3sq ?f6 * trd (frt.) *Frri *, il FrGl t, rla{ F6i 19 ar fr +f ffid 8r,rS tt i
ln case of rebale of duly ol excise on goods exported lo any country or lerrilory oulside lndia ol on excisable material used in

lhe nranufaclure of lhe goods which are exporled lo any country or lerrilory oulside lndia.

at r.lr< g-a or Trrdra f6q h-dr tnad t Era{, ic|a qr t rf, 6i Hrd fura fs-qr rrqr tt i
ln case of goods exporled oulside lndia exporl lo Nepal or Bhutan, wilhout payment of duly.
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rir&r ct:.r-c*a (xffq n'rdm h.t 3rfufrry (a. 2i, 1998 *r rn-{r r09 + -flr fi{d ff ri arto rnror serqfifu q{ qr are t
qft-a FfiE nt *r/
Credil of any duly allowed lo be utilized lowards paymenl of excise duly on final producls under the provisions ol this Acl or

the Rules made there under such order is passed by the Commissioner (Appeals) on or after. lhe dale appointed under Sec.

109 of the Finance (No.2) Act. 1998.

5qt{a sri{d fr d cftqi E(rd {isqr EA-8 ,i, Ji #I *;dtq ,;cred ?tFs (x{fd} l:ffi, 2001, * fiqn I i siad-d fraft.-c t,
Fff tne{ + Tiicur t 3 Er6+ii d-d'*t nrA ftq rJqt-r{ iniq'i + srq {q xrigr s sq-fr 3ira?r 6J d cfiiqi idTta *r dr.t
ar6r'r vnr fi ir+q tarr4 rf6 lrfll?{Ijl. 1944 fI trro 35 EE + rrad Ar.iftn" elB & r.arqt f, Flaz +' +{ q{ I R.6 fi vfr
{trra fi sr* ff6qt /

The above applicalion shall be made in duplicale in Form No. EA-8 as specified under Rule,9 of Cenllal Excise (Appeals)

Rules,2001 wilhin 3 months from the date on which the order sought lo be appealed againsl is communicated and shall be

accompanied by two copies each ol the OIO and Order-ln-Appeal. lt should also be accompanied by a copy of TR_6 Challan

evidencing payment of prescribed fee as prescribed under Section 35'EE of CEA. 1944, under Major Head of Accounl

q-{tlt{q J{r}ad * Err ffifud Errifoa eris. fi lrer.Fft ff ar* ri6a I

i6i dfrrd r6s !E s 6qt qr y$$ 6ff it aI s*i zool- rr t"rrrdrd ffir{r arc ntr qfi llirJ-fi tq'-tr \'s. drs Fc-} t;qEr i} ai
6ct looo -/ 6r rrrdra Bqt ir\' I

The revision apptcation shall be accompanied by a fee of Rs.200l where lhe amounl involved in Rupees One Lac or less

and Rs. 1000/- where lhe amoont involved is more lhan Rupees One Lac.

qe as 3{rt{ d 64 rf, vre{t rr reriq t a} c7+4 4E:rrdrr * frc ?rF 6r f,rdrn, lc{Ea -J' t Ffi{r 7rfl qlfrql Ts a:z }
Fti i\' rfr fr ft'gl sd 6Fi t {r-} * frq qlnFlh rmq rqrfu5{q li r* irftq qr #fiq {rFR +l ('-{ 3n}6e BqI vril I I I
ln cdse, it the order covers vanous numbers of order- in Original, tee lor each O.l.O. should be paid in the aforesaid manner,

not withslanding the fact that lhe one appeal to lhe Appellanl Tribunal or lhe one application to lhe Cenlral GovL As lhe case

may be, is filled to avoid scriptoria work if excising Rs. 1 lakh lee ot Rs 1001 tor each.

qqrff{iFIa rqrqrfrq ?F6 JEfi{rl 1975. * }'fl*'l + 3qFR $1 ln}rr qd€lrrrd 3ne1r fr cfa c{ Alrlftfr 6.50 5q} 6r
;qrqrcq 116 Felfia #II Eiar qfa(,| i
One copy'ot apphcatrcn or O tO as the case may be. 6nd lhe order o, lhe adjudicating aulhority shall bear a courl lee slamp

of Rs. 6.50 as prescribed under Schedule-l in terms of lhe Courl Fee Act.1975, as amended

fiffr 116. ndIq r r{ {n+ sE n-dF{ 3{*&q arqrfuf{ur (6r{'taR, Fiq,Ir{dr, 19s2 i afdrJ !'{ lr;c {iaFfi arFf,t +l

effia rrt qT M' 6 ltr $ tqra lfl$ft'd ft-sr Trir i ' 
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Attenlion is also invited to the rules covering lhese and olher related matlers conlained in lhe Cusloms, Excise and Service

Appellate Trabunal (Procedure) Rules, 1982.

TE- ]r+&q crffi +i x{ri{ 4rfu-fr qid t ffia eqrq-6, Ffqn 3ik Ta-{ds' qaqd $ hq gffdrrfr Err,fu AaqrSa

www.cbec.gov.in 6t ls lr6i t I /
For the el;borate, detailed and tatest provisions relaling Io filing ot appeal to lhe highe. appellale authorily, the appellant may

refer to lhe Deparlmental webs(e w*w cbec.gov.rn
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:: ORDER IN APPEAL ::

M/s. Mahadev Manufacturers, Survey No. 2661P2, Railway Crossing Road,

Village - Kotharia, Rajkot 360 004 (hereinafter referred to as "Appellant") filed this

appeal against Order-ln-Original No.34/DlACl2016-17 dated 06.10.2016 (hereinafter

referred to as 'the impugned order') passed by the Assistant Commissioner, Central

Excise Division-|, Rajkot (hereinafter referred to as'the lower adjudicating authority').

2. Briefly stated, the facts of the case are that during the period from April, 2015 to

February, 2016, the Appellant availed Cenvat credit of Service Tax in respect of

lnvoices No. 2147554203 dated 28.05.2015 and No. INV/DR/002/2015-16 dated

28.05.2015, both issued by Ms. Wind World (lndia) Limited, for supply of materials and

labour for erection, testing and commissioning of Windmill as well as for Development

Rights for setting up of 08.MW of wind energy converter at Lalpur site of Windmill.

2.1 The Show Cause Notice has alleged that the appellant had availed Cenvat

Credit which was not in accordance with the provisions of Rule 3 of the Cenvat Credit

Rules, 2004 (hereinafter referred to as "the Rules") as they availed Cenvat Credit

without receiving the input service in their manufacturing premises. lt was also alleged

that the Cenvat Credit was taken and utilized on the services availed at Wind Mills,

which do not qualify as lnput Services defined under Rule 2(l) of the Rules .

2.2 The above facts led to issuance of Show Cause Notice, which was decided by

the impugned order, where under the demand of Rs. 2,90,409/- for irregular availment

of the Cenvat Credit of Service Tax taken (i) for supply of material and labour for

erection, testing and commissioning of WEG and erection of wind energy converter,

erection of 33KV internal lines, grid interfacing etc and (ii) on transfer of developmental

rights for setting up 0.8.MW of wind energy converter i.e. process leading to installation

of Windmills was confirmed under Rule 14 of the read with proviso to Section 114 of

the Central Excise Act, 1944 (hereinafter referred to as "the Act"), along with interest

and penalty under the provisions of Rule 15('1) of the Cenvat Credit Rules, 2004.

3. Being aggrieved with the impugned order, the appellant preferred appeal, inter

alia on ground that the lower adjudicating authority has failed to properly interpret the

issue, as Rule 3 of the Rules provides that manufacturer can avail Cenvat Credit of any

input service received by the manufacturer of final products or by the provider of output

service for use in, or in relation to the manufacture of the final products; that services

received for generation of excisable goods, i.e. electricity which in turn was transmitted

to their unit falls under definition of input service, as there exists direct nexus in the

manufacture of the final product; that Hon'ble CESTAT while deciding the issue has
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observed that it may not be possible to locate windmill in close vicinity of factory, as

wind power generators have to be located at places where wind with sufficient speed is

available throughout year and it has been held that windmills are mentioned as captive

plant and service of erection, installation, commissioning, repair, maintenance and

insurance used in respect of the same are eligible for Cenvat Credit; that in the case of

M/s. Edurance Technology Pvt. Ltd. reported as 2015-TIOL-1371-HC-MUM-Service

Tax it has been inter a/ra, held that Rule 3 and Rule 4 of the Rules provide that any

input or capital goods received in the factory or any service received by the

manufacturer of the final products would be susceptible to Cenvat credit and it does not

stipulate that input is required to be received at the factory premises; that the electricity

generated outside factory premises is adjusted against electricity used in factory and

therefore it can be contended that electricity generated outside factory tantamount to

electricity used in the factory premises; that the decision in the case of M/s. Endurance

Technology supra was relied upon by the Hon'ble CESTAT in the case of M/s. Parry

Engg. & Electronics Pvt. Ltd. reported as 2015 (40) S.T.R. 243 (Tri. - LB).

3.1 The appellant further contended that imposition of penalty is not justified when

the matter involves interpretation of statute; that as per Section 11A(2) of the Act no

notice is required to be issued when duty is paid before issuance of show cause notice;

that lower adjudicating authority has not offered any findings on the above submission

and imposed penalty which is not legal,

4. Personal hearing in the matter was attended to by Shri Rishi Upadhyay,

Chartered Accountant, who reiterated the submissions made in the grounds of appeals

and further contended that they generate electricity with the help of windmill, which is

used in the manufacture of their final products, through PGVCL; that CESTAT in case

of M/s. Jindal Aluminum Ltd. has allowed Cenvat Credit to maintain their windmills,

reported as2016-TIOL-2998-CESTAT-Bang. Personal hearing notice was sent to

Department, however, none appeared

Findings:-

5. I have carefully gone through the facts of the case on record, the

impugned order, Appeal memorandum, as well as submissions made during personal

hearing. The issue to be decided in the appeal is whether the impugned order denying

Cenvat credit of Service Tax paid on the services utilized for installation and

commissioning of Windmills, at a place far away from the factory premises, is correct or

not.
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6. I find that the adjudicating authority has denied cenvat credit of service

Tax paid on services utilized for installation and commissioning of Windmllls, inter-alia,

on the grounds :-

(i) that as per definition of input services' given under Rule (l) of the Rules the

Cenvat credit can be allowed only in respect of input services, relating to

business which are specifically used directly or indirectly in or in relating to

the manufacture of final Products;

(ii) that as per Rule 3 of the Rules cenvat credit in respect of input services

received by the manufacturer for use in or in relation to manufacture of the

final product can only be treated as eligible input service for availment of

Cenvat credit;

(iiD that there is no nexus between the said windmill and manufacturing activity of

their manufacturing unit;

(iv) that the services were utitized at a distant p[ace and not within the factory

premises, hence Cenvat credit not avai[abte; and

(v) there is no direct or indirect relation between such availment of service at

windmill site away from factory and the manufacture of final product within

factory premises.

7. I find that the appettant has availed Cenvat credit on Service Tax paid

on the services of instattation, erection and commissioning services utitized at

Windmitts situated at distant place from the registered premises of the appettant.

The contention of the lower adjudicating authority is that the services being

utitized at a distant ptace, hence Cenvat credit not availabte to the appettant

whereas, the appettant has pteaded that the definition of input seryice' covers

such services. I woutd like to examine, definition of input service as defined

under Rute 2(t) of the CCR, 2004 during the retevant period which is produced

betow for ready reference: -

(l) "input service" means anv service,'

(i) used by a provider of output service for
providing an output service; or

(ii) used bv the monufacturer. whether

directlv or indirectlv. in or in

relation to the manufocture of finol
roducts and cleorance of finol

products upto the ploce of removal,

and includes services used in relotion to setting up, modernization,

renovation or repairs of o f actory, premises of provider of output
service or on office relating to such factory or premises,

advertisement or soles promotion, market reseorch, storage upto
the place of removal, procurement of inputs, accounting, auditing,

finoncing, recruitment and quality control, coaching and training,
computer networking, credit rating, share registry, security,

business exhibition, legol services, inward tronsportation of inputs or
capitol goods and outward tronsportation upto the place of removal;

IEmphasis supptied]
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7.1 lt is undisputed fact that the generation of etectricity is taking place at

Windmitts at a ptace though far away from the factory and electricity so generated, is

wheeted to the grid, which suppty etectricity at the manufacturing unit of the

appetlant, as per agreed formula, and electricity has been utitized by the appetlant

at the factory for manufacture of the finat products. I find that the matter is no more

res integro in view of the decisions of the Hon'bte Bombay High Court in the case of

Endurance Technology Pvt. Ltd reported at 2017 (52) 5.T.R. 361 (Bom) and the

Larger Bench of CESTAT in the case of Parry Engg. & Etectronics P Ltd reported at

201 5 (40) S.T.R. 243 (Tri.-LB). latso find that there is no restriction under Cenvat

Credit Rutes, 2004 that the services shoutd be utitized within the factory premises

only.

7.2 lfind that the lower adjudicating authority has retied upon the decision in

the case of Maruti Suzuki Ltd. Vs CCE, Dethi-lll reported as 2009 (240) E.L.T. 641

(S.C.). I find that the dispute in the Maruti case was re[ating to Cenvat credit on

inputs used in generating e[ectricity, whereas in the case at hand, dispute is

retating to Cenvat credit on input services. Further, part of etectricity so

generated was sold/wheeted out to joint ventures and vendors by Maruti,

whereas, in the instant case the whee[ed energy is adjusted by PGVCL/GEB by

giving set off in the bitts of the appettant onty. Atso, the period covered Maruti

case was from January, 2003 to March, 2004, whereas in the present case, the

period covered is from Aprit, 201 5 to February, 2016 and the definition of input

service has been amended in 2008,2011 and 2012. Therefore, the facts of the

case on hand and that of the Maruti Suzuki Ltd. supro are different and hence, the

case-[aw relied upon by the lower adjudicating authority, is not correct at all.

7.3 The lower adjudicating authority has atso relied upon the decision in the

case of CCE Vs Gujarat Heavy Chemicats Ltd reported as 2011 (22) S.T.R. 610

(Guj.). I find that in this case, the Hon'ble Gujarat High Court disa[towed Cenvat

credit on security services provided at the residential quarters of their workers,

which had no connection with the manufacture of their final products, whereas,

in the case on hand until and unless the windmitl instatled / maintained has

produced etectricity and the e[ectricity so transferred from the said windmitl has

been used to manufacture the final products of the appettant. Since, electricity

received by the appettant has been used in manufacture of the finat products of

the appe[tant there is direct nexus. Therefore, this case law relied upon by the

lower adjudicating authority is not appticabte in the instant case.

/
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8. ln tight of above, I hotd that the appettant is etigibte to take cenvat credit of

Service Tax on the services utitized for instattation and commissioning of Windmil[s,

even if situated at a distant ptace from the factory premises. l, therefore, altow the

appea[.

q. 3Tfd-*-dBild--drrrE-Tfi rr$3rqrdsTfrqdrr3qt+da-t*tfa'qrarartt

9. The appeal filed by the appellant stands disposed off in above terms.

1$1-

tgan d-dg

3l8ffi (3rftr)
By R.P.A.D.

To,

Gopv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad.

2) The Commissioner, GST & Central Excise, Rajkot.

3) The Assistant Commissioner, GST & Central Excise, Division-|, Rajkot

4) Guard File.

,.f

M/s. Mahadev Manufacturers,
Survey No. 2661P2, RailwaY

Crossing Road, Village- Kotharia,

Rajkot 360 004

ffi$ E-6raE agsEttr, s{ *" 266/P2,

H *tsfd4 fu, ffis - +lofuqr,

{rd-+fc - 360 004.
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