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Appeal Mo V212 RASHIT

:: ORDER-IN-APPEAL ::

M/s. Rajhans Alloys Pvt. Ltd., Dared, Jamnagar [presently known as M/s.
Ranjhans Metals Pvt. Ltd. (Unit-1}], Plot No.3985, GIDC, Phase-lll, Dared,
Jamnagar (hereinafter referred to as ‘the appellant’) has filed the present
appeal against the Order-In-Original No. DC/JAM/ST/03/2016-17 dated
21/25.11.2016 (hereinafter referred to as 'the impugned order’), passed by
the Deputy Commissioner, Central Excise Division, Jamnagar (hereinaftér

referred to as “the lower adjudicating authority”). -

1. The brief facts of the case are that the appellant is registered for
“Goods Transport Agency Service™ and “Business Auxiliary Service” and holding
Service Tax Registration No, AAACR5424Q5D002. During the course of CERA
audit for the period from 2010-11 to 2014-15 {upto 10.07.2014), it was found
that the appellant had paid export sales commission to overseas commission
agent in the year 2012-13 and 2013-14 on overseas sales. Section 66A of the Act
provides that where any taxable service was provided by a person having
business establishment or fixed establishment outside India and the service
received by a person located in India, such services shall be the taxable service
and taxable service shall be treated as if the recipient himself provided the
service in India and accordingly, the Service Tax was payable by service
receiver. As per Notification No. 32/2012-5T dated 20.06.2012 where services
are rendered by any person who is located in non-taxable territory and
received by the person located in taxable territory, the Service Tax will be
payable by the recipient of service and the recipient of service would be liable
to pay Service Tax only when the place of provision of service is in taxable
territory as per Place of Provision of Service Rules, 2012. Further, with effect
from 01.07.2012, the term “service”, has been categorically defined in clause
(44) of new Section &5B inserted vide Finance Act, 2012. Thus w.e.f.
01.07.2012, all the services, other than those mentioned in negative list are
taxable and it is no longer mandatorily required to classify each and every
transaction related to service provided by the service provider. The services
received by the appellant were not falling under negative list and therefore,
the services received by the appellant would attract Service Tax under Section
66 read with Section 668 of the Finance Act, 1994 (hereinafter referred to as
“the Act"). In terms of definition of “service” defined in clause (44) of Section
658 read with Section 66A of the Act, the services provided by the overseas
service provider for sale of goods manufactured by I:He appellant (service
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Appeal bo: VZIO12RANZIT

recipient located in India) was a taxable service under the category of
“Business Auxiliary Service" classifiable under Section 65(103)(zzb) of the Act.
The appellant paid Rs. 8,68,310/- as foreign sales commission to the overseas
service provider during the period 2012-13 and 2013-14, on which Service Tax
of Rs. 1,07,323/- was required to be paid by the appellant.

3, Show Cause Notice F. Ho. V.ST/JMN-06/DEMAND/2016-17 dated
17.08.2016 was issued by then Deputy Commissioner, Central Excise Division,
Jamnagar, proposing recovery of Service Tax of Rs.1,07,323/- under proviso to
sub-tection (1) of Section 73 alongwith interest under Section 75 of the Act. It
was also proposed to impose penalties under Section 76(1), 77(1), 77(2) and
T8i1) of the Act.

4. The show cause notice was adjudicated by the lower adjudicating
autharity, who confirmed the demand of Service Tax of Rs. 1,07,343/- under
proviso to sub-section (1) of Section 73 alongwith interest under Section 75 of
the Act but dropped the propesal to impose penalty under Section 76 of the
Act. However, he imposed penalty of Rs. 5,000/- under Section 77(1), Rs.
10,000/ - under Section 77(2) and penalty of Rs. 1,07,323/- under Section 78 of
the Act giving an option under proviso to Section 78 of the Act.

5. Being aggrieved with the impugned order, appellant preferred the
present appeal, inter-alia on the following grounds:

.

(iy  The impugned order is untenable in law in as much as the same is
against the relevant provisions of the place of provision of Services Rules, 2012
(hereinafter referred to as ‘the Rules’) as the provisions of Section 666 of the
Act provides that Service Tax can be levied on any service only and only if the
place of provision of such service is in the taxable territory of India. Secondly,
the Central Government issued ‘the Place of Provisions of Services Rules, 2012
to determine whether a particular service is provided in Indian taxable
territory or not. They also refer to Rule 9 of the Rules which provides that in
case of certain specified services the place of provision of service shall be the
location of the service provider. The sub-clause (c) of the Rules covered
‘intermediary services' which provides that if the location of such service
provider is outside the taxable territory then such transactions/ services are
not liable to Service Tax. They also refer to the definition of “intermediary’ as
provided under Rule 2(f) of the Rule. On referring to Rule % of the Rules and

Page 4 of 16

.l_a’L-'

~Surl—



Appeal Mo Y22 RALFIOAT

definition of 'intermediary’, in the present case, services have been provided
by commission agents located outside India and therefore, such services are
not liable to Service Tax since place of provision of such services are outside
the taxable territory. Therefore, the impugned order is untenable in law being

against the relevant provisions of the Rules.

(i)  The impugned order is unsustainable in law being against the principal
of revenue neutrality in as much as if it is assumed that they were obliged to
pay Service Tax on above services under reverse charge mechanism, then also
the taxes paid were always available to them as Cenvat credit. They rely an
the decision in the case of Jet Airways India Ltd, Vs C5T, Mumbai reported as
2016-YI0OL-2072-CESTAT-MUM, Synpol Products Ltd. Vs CCE & 5.T, Ahmedabad-I|
reported as 2016 (335) ELT 697 (Tri.-Ahmd.}, 5T1 Industries Vs CCE, Daman
reported as 2015 (327) ELT 514 (Tri.-Ahmd. )

(iiff The impugned order is barred by limitation as the present demand
pertains to financial year 2012-13 and 2013-14, whereas, the relevant Show
Cause Notice had been issued on 17.08.2016 i.e. extended period of limitation
had been invoked. However, the necessary ingredients to invoke extended
period of limitation i.e. suppression of facts or willful misstatement are
completely absent in the present matter. They were under bona fide belief
that since services were provided outside the taxable territory of India the
same were not liable to Service Tax and therefore, the impugned order is not
sustainable in law. They rely on the decision in the case of Texyard
International Vs CCE, Trichy reported as 2015 (40) 5.T.R. 322 (Tni.-Chennai).
They also submitted that the present issue involves interpretation of law and
hence in such issues the extended period of limitation cannot be invoked and
thus the impugned order is barred by limitation,

(ivi The appellant further submitted that since Service Tax itself is
unsustainable, the recovery of interest and penalties under various Sections
not sustainable in law. They rely on the decision in the case of Patel Alloys
(Steel) (P) Ltd. Vs CCE, Ahmedabad - 2013 (293) ELT 264 (Tri.-Ahmd. ), Akash
Optifibre Ltd Vs CCE, Jaipur - 2010 (261) ELT 404 (Tri.-Del.). The present
matter involve interpretation of law and thus in such case penal provisions
cannot be invoked.

f. A personal hearing in the matter was held, wherein Shri Dinesh Kumar
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& \
Jain, Chartered Accountant appeared and reiterated grounds of appeal; that
the services have been availed from foreign Commission Agent, who are
covered under Intermediaries and hence Service Tax is not payable by them as
per Ruie 9 of the Rule of Provision of Services Rules, 2012. The demand is
wrongly made to be paid by them.
FIMNDINGS:
7 | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and submission made during the personal hearing.
7.1  The issue to be decided in the present case is as to whether the
appellant was liable to pay Service Tax on export sales commission paid to
foreign commission agent on reverse charge mechanism, or not.
8. | find that the appellant has paid sales commission to overseas
commission agent in the year 2012-13 and 2013-14. The sald services are
classifiable under “Business Auxiliary Service” as per Section 65(19) of the Act,
as detailed below:
Business auxiliary service"™ means any service in relation to,
(i) promotion or marketing or sale of goods produced or provided by or
belonging to the client; or
(i} promation or marketing of service provided by the client; or
(iii) any customer care service provided on behalf of the client; or
{iv) procurement of goods or services, which are inputs for the client; or
Explanation; For the removal of doubts, it is hereby deciared that for the
purposes of this sub-clouse, “inputs” means all goods or services intended for
use by the client.
{v) production or processing of goods for, or on behalf of, the client.
{vi} provision of service on behalf of the client; or _ .
{vii) o service incidentol or auxiliary to any activity specified in sub-clauses (i)
to (vi), such as billing, issue or collection or recovery of chegues, payments,
maintenance of accounts and remittance, inventory management, evaluation
or development of prospective customer or vendor, public relation services,
management or supervision, B~ N
P =

and includes services as @ commission agent, but does not include any activity
that amounts to “manufacture” of excisable goods.

[Explanation. — For the removal of doubts, it is hereby declared that for the
purpases of this clause, —

{al "commission agent” means any person who acts on behalf of anather
person and causes sale or purchase of goods, or provision or receipt of
services, for a consideration, and includes any person wha, while acting on
behalf of another person -

(i} deals with goods or services or documents of title to such goods or services,
o

{if) collects payment of sale price of such goods or services, or

(iii) guarantees for collection or payment for such goods or services; or

{iv) undertakes any activities relating to such sole or purchase of such goods or
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services;

Further Section 65(105)(zzb) of the Act stipulates: “Taxable Services” means
any service provided or to be provided to a client by any person in relation to
business auxiliary service.

8.1  The charging Section is Section 66A which is re-produced below for ready

reference:

SECTION 664 Charging of service tax on services received from outside India:
{1) Where any service specified in clause {105} of section &3 is,—

{a) provided or to be provided by o person who has established a business or
has a fixed establishment from which the service is provided or to be provided
or has his permanent address or usual place of residence, in a country other
than India, and

(b) received by a person (hereinafter referred to as the recipient) who has his
place of business, fixed establishment, permanent address or usual place of
residence, in India,

such service shall, for the purposes of this section, be taxable service, and
such taxable service shall be treated as if the recipient had himself provided
the service in India, and accordingly all the provisions of this Chapter shall

apply:

Provided that where the recipient of the service is an Individual and such
service received by him is otherwise than for the purpose of use in any
business or commerce, the provisions of this sub-section shall not apply:

Provided further that where the provider of the service has his business
establishment both in that country and elsewhere, the country, where the
establishment of the provider of service directly concerned with the provision
of service is located, shall be treated as the country from which the service is
provided or to be provided.

(2) Where o person is carrying on @ business through a permanent
establishment in India and through another permanent establishment in a
country other than India, such permanent establishments shall be treated as

separate persons for the purposes of this section. "Q X 15._._.‘;_; )

Expignation 1.— A person carrying on o business through a branch or agency in
any country shall be treated as having a business establishment in that
country.

Explanation 2.—Usual place of residence, in relation to a body corporate,
means the place where it is incorporated or otherwise legally constituted.

The services provided in the negative list (exempted from Service Tax)
are tax free as per the charging section 66B. However, the “Business Auxiliary

Service” is not covered under the negative list as per Section 66B of the Act.

8.2 The Government vide Motification No. 25/2012-Service Tax New Delhi,
the 20th June, 2012 exempted the following taxable services by the following
persons in respective capacities -

Pape 7 of 16



Appeal Wop WEATL/RAJF 20T

Item NOD.34. Services received from a provider of service located in a non-
taxable territory by -

{(a) Government, a local authority, a governmental authority or an individual
in relation to any purpose other than commerce, industry or any other business
or profession;

(b) an entity registered under section 12AA of the Income tax Act, 1961 (43 of
1961) for the purposes of providing charitable activities; or

(c) a person located in a non-taxable territory;

However, vide Motification No. 30/2012-5T dated 30.06.2012 has clarified the
situation as detailed below:

" Sl.No. | Description of a service Percentage Percentage of |
' of service tax |service  tax
. payable by the | payable by the
person | persan '
providing | receiving  the |
| service | service |
10 in respect of any taxable | Nil 100%

services provided or agreed to be |
provided by any person who is
located in a non-taxable territory

and received by any person
| located in the taxable territory =

Thus, it is clear that in respect of any taxable services provided or agreed to be

provided by any person who is located in non-taxable territory and received by

any person located in the taxable territory, the person receiving the service is

liable to pay Service Tax on reverse charge mechanism. o~ ~l
8.3  The impugned order as well as Show Cause MNotice at para 2 has clearly

stated that the appellant had paid export sales commission to overseas
commission agent in the year 2012-13 and 2013-14 on overseas sales. | find that

for this the Government has issued the following Notification which exempts

the taxable service received by an export of goods and used for export of goods

as detailed below:

Motification No.18/2009 - Service Tax, dated 7th July, 2009

hereby exempts the taxable service received by an exporter of goods
{hereinafter referred to as the exporter) and used for export of goods
(hereinafter referred to as the said goods), of the description specified in
column (3) of the Table below (hereinafter referred to as the specified
service), pertaining to sub-clauses of clause (105) of section 65 of the said Act
specified in the corresponding entry in column (2) of the said Table, from the
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whole of the service tax leviable thereon under section 66 and section 66A of
the said Act, subject to the conditions specified in column (4} of the said

Table,

Serial
Hao.

Sub-
clause

Description of the taxable
SErVICe

Conditions

2.

(zzb)

Service provided by a
commission agent located
outside India and engaged
under a contract  or
agreement or any other
document by the exporter in
India, to act on behalf of
the exporter, to cause sale
of goods exported by him.

(1)The exporter shall declare
the

amount of commission paid or
payable to the commission
agent in the shipping bill or bill
of export, as the case may be.
i2) The exemption shall be
limited to one per cent of the
free on board value of export
goods for which the said service
has been used.

{3) The exemption shall not be
available on the export of
canalised item, project export,
or

export financed under lines of
credit extended by Government
of

India or EXIM Bank, or export
made by Indian partner in a
company with equity
participation

in an overseas joint venture or
wholly owned subsidiary.

{4) The exporter shall submit
with

the half yearly return after
certification of the same as
specified in clause (g) of the
proviso-

{iy the original documents
showing actual payment of
commission to the commission
agent; and

(ii) a copy of the agreement or
contract entered into between
the
commission
outside
India and
relation

to sale of export goods, outside
India:

agent  located

the exporter in

S ——

ia) the exemption shall be available to an exporter who,-

Yl

i~

QAL

{i} informs the Assistant Commissioner of Central Excise or the Deputy
Commissioner of Central Excise, as the case may be, having jurisdiction over
the factory or the regional office or the head office, as the case may be, in
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Form EXP1, befare availing the said exemption;

(i) is registered with an export promotion council sponsored by the Ministry of
Commerce or the Ministry of Textiles, as the case may be;

(i1} is a holder of Import-Export Code Number;
(v) is registered under section 69 of the said Act;

(v) is liable to pay service tax under sub-section (2) of section 68 of said Act,
read with sub clause

(iv) or sub-clause (v) of clause (d) of sub-rule (1) of rule 2 of the Service Tax
Rules, 1994, for the specified service;

ib) the invaice, bill or chatlan, or any other document issued by the service
provider to the exporter, on which the exporter intend to avail exemption,
shall be issued in the name of the exporter, showing that the exporter is liable
to pay the service tax in terms of item (v) of clause (a);

(c) the exporter availing the exemption shall file the return in Form EXPZ every
six months of the financial year, within fifteen days of the completion of the
said six months;

(d) the exporter shall submit with the half yearly return, after certification,
the documents in original specified in clause (b) and the certified copies of the
documents specified in column (4) of the said Table;

(e} the documents enclosed with the return shall contain a certification from
the exporter or the authorised person, to the effect that taxable service to
which the document pertains, has been received and used for export of goods
by mentioning the specific shipping bill number on the said document.

(f) where the exporter is a proprietorship concern or partnership firm, the
documents enclosed with the return shall be certified by the exporter himself
and where the exporter is a limited company, the documents enclosed with the
return shall be certified by the person authorised by the Board of Directors;

(g) where the amount of service tax in respect of the service specified against
serial No. 2 of the Table exceeds one per cent. of the free on board value of
the export then, the amount in excess of the said one percent. shall be paid
within the period specified under rule & of the Service Tax Rules, 1994;

PN
8.3.1 The above Motification provides for exemption from payment of Service
Tax on taxable service under Section 65 (105) (zzb) which is received by an
exporter of goods and used far export of goods subject to 1% of the FOB value
and subject to conditions as laid down in the Notification mentioned supra. In
the context of refund of service tax paid on foreign agency commission,
Motification 18/2009 dated 07/07 /2009 (in the table, sl.no.2 , condition no. 2)
says “exemption shall be limited to one percent of the free on board value of

export goods for which the said service has been used”. This means that
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amount of service tax paid, which can be refunded to the exporter, is
restricted to one percent of the FOB value of export goods in relation to which
the taxable service of the foreign agent was used. In other words, it is clear
that the person who paid export sales commission to overseas commission
agent on overseas sales is required to pay Service Tax first and then can claim
the refund of the same by following the mechanism enumerated in the above

mentioned Notification.

8.4 The Notification No. 18/2009 dated 07.07.2009 was amended vide
Motification No. 42/2012 which is re-produced below for ready reference:

Motification No 42/2012-5T, the 29th June, 2012 stipulates for exemption of
excess of the service tax calculated on a value up to ten per cent of the free
on board value of export goods for which the said specified service has been
used, subject to the conditions specified in column (3) of the said Table,

Table
Sr. |Description of the taxable|Conditions
No. |service
(1) |{2) (3)
1. |Service provided by a|(1) The exporter shall declare the

commission agent located
outside India and engaged
under a contract or
agreement or any other
document by the exporter in
India, to act on behalf of
the exporter, to cause sale
of goods exported by him.

amount of commission paid or
payable to the commission agent in
the shipping bill or bill of export, as
the case may be.

(2} The exemption shall be limited to
the service tax calculated on a value
of ten per cent of the free on board
value of export goods for
which the said service has been
used.

i3} The exemption shall not be
available on the export
of canalised {tem, project export, or
export financed under lines of credit
extended by the Government of India
or EXIM Bank, or export made by
Indian partner in a company with
equity participation in an overseas
joint venture or wholly owned

subsidiary.
{4) The exporter shall submit with
the  half-yearly return  after

certification of the same as specified
in clause (g) of the proviso--

() the original documents showing
actual payment of commission to the
commission agent; and
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{ii}) a copy of the agreement or
contract entered into between the
commission agent located outside
India and the exporter in relation to
sale of export goods outside India:

Provided that-
(a) the exemption shall be available to an exporter who,-

(i) informs the Assistant Commissioner of Central Excise or the Deputy
Commissioner of Central Excise, as the case may be, having jurisdiction over
the factory or the regional office or the head office, as the case may be, in
Form EXP3 appended to this notification, before availing the said exemption;

(if) is reaistered with an export promotion council sponsored by the Ministry of
Commerce or the Ministry of Textiles, as the case may be;

(iif} is a holder of Import-Export Code Number;

(iv) is registered under section 69 of the said Act;
(v} is liable to pay service tax under sub-section (2) of section 68 of said Act,
read with item (G) of sub-clause (i) of clause (d) of sub-rule (1) of rule 2 of the
Service Tax Rules, 1994, for the specified service;

(b) the invoice, bill or chailan, or any other document by whatever name called
issued by the service provider to the exporter, on which the exporter intends
to avail exemption, shall be issued in the name of the exparter,

(c} the exporter availing the exemption shall file the return in Form EXP4,
every six months of the financial year, within fifteen days of the completion of
the said six months;

(d) the exporter shall submit with the half yearly return, after certification,
the documents in original specified in clause (b) and the certified copies of the
documents specified in column (3) of the said Table;

(e} the documents enclosed with the return shall contain a certification from
the exporter or the authorised person, to the effect that specified service to
which the document pertains, has been received and used for export of goods
by mentioning the specific shipping bill number on the said document.

(f) where the exporter is an individual or a proprietorship concern or an HUF or
a partnership firm, the documents enclosed with the return shall be certified
by the exporter himself and where the exporter is any other person, the
documents enclosed with the return shall be certified by the
person authorised by the Board of Directors or any other competent person;

{g) where the amount of commission charged in respect of the specified service
exceeds ten per cent. of the free on board value of the export then, the
service tax shall be paid within the period specified under rule 6 of the Service
Tax Rules, 1994, on such amount, which s in excess of the said ten per cent;

B.4.1 Vide above Motification, the Government has allowed exemption limited,

by way of refund, to the service tax calculated on a value of ten per cent of
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the free on board value of export goods for which said service has been used,
subject to the conditions mentioned therein which is to be followed by the
person who intend to avail either exemption from payment to Service Tax for
the goods exported or to claim refund later on.

B.5 In view of the legal position as enumerated in para hereinabove, it is
clear that the appellant is liable to pay Service Tax on export sales commission
paid to overseas commission agent during the year 2012-13 and 2013-14.
However, the remedy of exemption or refund has been given by the legislature
which the appellant has not followed but have claimed that the services
received by them were of ‘intermediary’ services as defined under Rule 2(f) of
the Place of Provision of Services Rules, 2012 and as per Rule 9 of the Rules.
The place of provision of service in case of ‘intermediary service' is the
location of service provider. Therefore, Service Tax is not liable to be paid
since the place of provision of services is outside the taxable territory. For this,
we need to have a look at definition of ‘intermediary’ given in Rule 2(f) of the
Rules as was in force upto 30.09.2014 which reads as under:

ifi “intermediary™ means o broker, an agent or any other persan, Dy whatever name
called, who arranges or facilitates o provision of a service (hereinafter called the
‘main' service] between two or more persons, but does nat include o person who

provides the main service an s account.

The abave mentioned definition was amended vide Notification Mo, 14/2014-5T
dated 11.07.2014 and w.e.f. 01.10.2014, which reads as under:

if) "intermediary” means a broker, an agent or any other person, by whatever name
colled, who arranges or facilitates o provision of a service (hereinafter called the
‘main® service] or_a supply of qoods, between (wo or more persons, but does not
include a person who provides the main service an his accownt. ]

8.5.1 In view of above, earlier exemption was there on Commission paid- to
overseas agent for Export of Goods but it was conditional and upto prescribed
limited. But from 1st October 2014, it is out of purview of service tax. Taxation
of Commission agent service dealing in goods was governed by Rule 3 of Place
of Provision of Service Rules 2012 upto 30th September 2014. As per said Rule
3, Service will be deemed to be provided at the location of *Service Recipient’.
However, vide Motification Mo 14/2014 5T dated 11th July 2014, government
has amended Rule 2(f) read with Rule 9 of the Place of Provision of Service
Rules 2012, by replacing definition of Intermediary, to include, commission
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agent dealing in goods. Hence from 1st October 2014, Taxation of Commission
agent service dealing in goods will be governed by Rule 9 of Place of Provision
of Service Rules 2012. As per said Rule 9, Service will be deemed to be
provided at the location of ‘Service Provider’. Analysis of changes in definition

of Intermediary is as under:

' From 1st July 2012to From 'ist {Z_Ictuher 2014
30th September 2014 onwards

“intermediary” means

a | “Intermediary”® means a
broker, an agent or an-_.rlhrr:rker, an agent or any other
other person, by whatever|persun, by whatever name
name called, who arranges called, who arranges or

or facilitates a provision of
a service (hereinafter
called the ‘main’ service)

facilitates a provision of a
service (hereinafter called the
‘main’ service) or A SUPPLY

between two or more|OF GOODS, between two or
persons, but does not|more persons, but does not
include a person who | include a person who provides
provides the main service the main service or supplies
on his account the goods on his account

(Analysis: Prima facie this| Analysis: Now Intermediary
definition  deals  with|will also include intermediary
intermediary dealing in|dealing in goods that is
provision of services like |commission agent. |
Recovery Agent

8.5.2 Therefore, the recourse of Rule 9 of the Rules read with Rule 2(f) of the
Rules taken by the appellant is of no help to them as prior to 01.10.2014,
Commission agent service dealing in goods was governed by Rule 3 of Place of
Provision of Service Rules 2012 (upto 30th September 2014) and not Rule 9 of
the Rules as contended by the appellant. The sales commission agents located
overseas have arranged supply of the goods on behalf of the appellant.
Therefore, the activity can be reckoned as services of ‘intermediary’ with
effect from 01.10.2014 only and not prior to that, when the words “supply of
goods' were not included in the said definition. The demand pertains to the
period 2012-13 and 2013-14, therefore, during the period covered in the Show
Cause Motice, the appellant was required to pay Service Tax and was not
gualified for exclusion under Rue 9 read with Rule 2{f) of the Rules.

8.6 The second contention pleaded by the appellant regarding revenue
neutral position and relied upon various judgment of the higher appellate
forum. | find that they become eligible to avail Cenvat credit of Service Tax
does not exonerate them from tax liability they have incurred under the law.
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The claim of availment of Cenvat credit arise only when the Service Tax is paid
by the appellant and such grant of Cenvat credit is not otherwise allowed by
law. Therefore, the argument advanced by the appellant is not tenable in the
eyes of law. The reliance placed by them on various judgment is of no help to
them as the facts and circumstances of the involved therein is altogether
different from the present case.

B.7 The next argument of the appellant is that demand is time barred since
the period covered in the demand is for the year 2012-13 and 2013, whereas
the relevant Show Cause Motice was issued on 17.08.2016 and it was argued
that the necessary ingredients to invoke extended period of limitation are
absent. They also argued that they were under bona fide belief that since
services were provided outside the taxable territory of India, they were not
liable to Service Tax. | find that the appellant being private limited company
and having Central Excise as well as Service Tax registration since long. They
are well aware of the Rules/Act/Law of the land. If they had any doubt
regarding taxability, they should have either approached the Department or
their legal consultant to address the issue properly. The Service Tax law casts
obligation on the assessee to act honestly since the legislation has put full faith
on the assessee by way of introduction of self assessment regime. Since the
legislation has no physical control over assessees, whatever stated by the
assessee is construed as true and correct. When the wrong doings by an
assessee is detected in audit then and then only, the Department come to
know about it. It is proved beyond doubt that the appellant has suppressed the
vital facts from the department and had disclosed during the course of audit
only. Therefore, the provisions of extended period have rightly been invoked in
this case. As far as bona fine belief is concerned, | find that mere arguing that
they were under bona fine belief is not sufficient and the appellant had to
come out with cogent evidences on record to prove their bona fides, which
they have failed. Mere arguments made by the appellant are of no help to
them. Therefore, | am of the considered view that the extended period has
rightly been invoked against them and the case-laws relied upon by them are
not applicable in view of the facts of the case on hand. i’;.- f}:—"}“’ -

8.8 In view of above, | hold that the appellant 15 liable to pay Service Tax.
Once the tax is held to be payable, the interest is also required to be paid by
them. The penalties under Section 77(1), Section 77(2) and Section 78 of the
Act are also upheld for the reasons detailed by the lower adjudicating authority
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as discussed at length.

9. In view of above facts, | hold that the appellant 1s liable to pay Service
tax along with interest on the sales commission paid to overseas commission
agent and the appellant is liable to penalties under Section 77{(1), Section 77{2)
and Section 78 of the Act. Accordingly, | uphold the impugned order and reject
Lhe present appeal.

ot dEE ZEr g & g andw W fevmn e e & B e g
9.1  The appeal filed by the appellant is disposed of in above terms.

P o
P e
(FAR HAY)
HFA (Irdrew)
%,I R.P.A.D.

| M/s. Rajhans Alloys Pt. Ltd., Dared, |7, qroiger 3relteql Sigde fafaes, ais,
Jamnagar presently known as M/s. -y :

Ranjhans Metals Pvt. Ltd. (Unit-1l), FHAR i 33 : I'E'E“ :_'EE W
Plot No.3985, GIDC, Phase-Ill, Dared, | grzde ffdes, (gie-ll) = w.
Jamnagar ey, MIEHA, 2¥=, FHAH &

| AT W S ST

Copy to:
1) The Chief Commissioner, G5T & Central Excise, Ahmedabad Zone,

Ahmedabad.
1) The Commissioner, GST & Central Excise, Rajkot.
1) The Assistant Commissioner, G5T & Central Excise Division,
Jamnagar.
4) The Superintendent, G5T & Central Excise, Range, Jamnagar.
5) Guard File.
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