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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

.]rc{ nrg{d/ {gs.d xrTrd/ icrg{d/ F6rffi 3rrgrd, *-drq tffrd rJ6/ *{rfr{, rrcr+tr t awr,R / ailiqlal {aRI lqfafud irft

qE ;ritr t qB"a: /

Arising out ol above mentioned OIO issued by AdditionauJoint/Deputy/Assistanl Commissioner, Central Excise / Service Tax,

Rajkot I Jamnagar / Gandhidham :

3T{a-fiat & cffi 6I dr;i (rd rrar /Name&Address of the Appellant & Respondent :-

M/s. Rajhans Metals Pvt. Ltd.,, (Formely known as M/s. Rajhans Alloys Pvt. Ltd.), Plot No.

1985, GIDC, Phase-l Il,.Dared, Jarnnagar - 361 00'1

{s lnierl3{fi ) * eqfud 6fi eqBa ffiBd atrh ii rq-{rd clMr / flfiiflq + srr.tT lrfi-d Erq{ 6{ r6'dr tl/
Any person aggrieved by lhis Order in_Appeal may file an ippeal lo the appropriate authorily in the following Yray

drqr 116.lidtq tFre flFF qir S-{16{ x{rdrq alqlfu€{ur + cia 3{* . idrq 
'flrc 

rfffi 3ilfrq-fl 1944 fi trRI 35B +
rf,rrd'(.d Ff.? ynfraq] tggl dl qm 86 + raia f afrfu' a ary ff 3r Trrfi i t/ -

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Seclion 358 ol CEA, 1944 / Uoder Section 86 of the

Finance Act, 1994 an appeal lies lol_

{rli6{sr {flrs;r t FEFrd mft lTrEi S-Er eJffi, in*q snr6i qE (?i d-drfr{ v{req arqtfu+tut *r Er}c {-6, tE .ai-6 ri

2. JrR &:cr8, rt Erm, +i 61 31{I qrBs t/-

ttre speclailencfr of Cusloms, Exctse & Service Tax Appellale Tribunal o, West Block No- 2, R.K. Pu.am, New Delhi in all

matters relating lo classification and valualion

5q{r€ cft dd t(a) r Tdn, ,r( xfidt t rdrar *c Flt Jrfrn frffr rlfi, 6.ffq srqrd TF r.s tr{r6{ 3rfflq -qrqrfud{ol
(M) fi qft'{E atffq fff-fl. affim ra, SmS rrd-a lFrir Jl6[qrqd r<..ie 4l SI ir* qriF(' li

To the Wesl regaonal bench of Customs, Excise I Service Tax Appellale Tribunal (CESTAT) at, 2"d Floor, Bhaumali Bhawan,

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para_ l(a) above

rffi arqrfurrsr & rqEr 3rffr rFa rr* i itq qdq liqrd fla (3{qr ) ffi, 2001, +, fr{E 6 fi tfi?id Etnft-d fsq
zri Fn tA-3 +l qR cfrqi ,i aJ i+ft'snr qG(' I fii t q.tr I nE (.6 cli +'srq. T6r rFIrE el.s Er aia,-cri fr xi7r

str r4rql rrqr {xtar. Tqq 5 drq cr rs$ 6F. 5 ors rq(, ql 50 l{rq Eqq 16 3nrdr 50 aro rcq t- xfu6 t aI 6Frr 1,OOO/-

rqd. 5 00oi- 6dt ]Ilr4r 10,000/- 6qd fl trqlftd rrffr lfE *I cfr dirrd +tr Bqtfta r-16 6r {rrdra. s{fud 3{ffiq
aqrqlffr+r'r *r rnor t rrr++ *r.rr + ar{ t ffi m sfrn-r+ sir * i'o rsRr qrt tq'f6-d +6 crE Anr ttqr ar qrGq 

r
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Rr' 3rriaa-qr a'-{Fr 500/. rcq fl arrift 6 frEr {. r 6}rn u

The appeal to th6 Appellale Tribunal shall be filed in quad.uplicate in form EA-3 / as prescribed under Rule 6 ot Cenlral
Excise (Appeal) Rules, 2001 and shall be accompanied agaansl one which al leasl should be accompanied by a fee o{ Rs

1,0001 Rs.50001, Rs.10,000/- where amount of duly demand/interesl./penally/.etund as uplo 5 Lac., 5 Lac lo 50 Lac and
above 50 Lac respeclively in lhe form ol crossed bank drafl in favour of Assl. Regislrar of branch of any nominaled public

seclor bank ol the place where lhe bench of any nominaled public seclor bank ol lhe place where lhe bench of the Tribunal
is silualed. Applicalion made for granl of slay shall be accompanied by a ,ee of Rs. 5001.

nffiq arqrfu6{sr * rslr ]rqrf,. ha gfuf*zrs, 1994 fr trm 86(1) * lidrfd d-{r6{ ffif, 1994, + fr{r 9(l) t 6d
fiqlft-d cq{ S.T.-5 ,i qR qfut i 6r Einfi ('d rfi+ srq hs 3ntn + lfE{ lrfffr Ar ?rS d, rlrfr cfr {F{ t sdrd ;F,t

(rfrit d 116 cfr nErfu-d 6ifi f6(') 3iT fJrt t FE t 6F (.6 cfr + rTFr, T6r *dr;E{ *r xi4 ,eqla Er nirr :rtr a-rncrzrqr

{xtir rc\' 5 drs qI ,st aiE. 5 irs Ts( qr 50 drs dcrl 6 3Irqr 50 al{r qc(' i irft-6 t al F{{r: 1,000/- Iqa, 5,000/-
fu rnrsr 10,000i- rct 6r ffqiftd aEr rla6 8I cfr ddrd 6tr frqlfu. rlF6.6r rIrrdla. ffid'trfifrq arqrfud{ur tr rn@T i
r(rq6 {riEr{ 6 ;rrF I FEgr lII fr{rsdfi sFr iF t6 aqro t rur6d *i, I6ra fijr i+_qr ar qritq I girtrj?t Jrra 6r rrjrara.
f+ f;I 5s rr.gl e il'Ir qGq 3-dr Fifuf, Jrdrdrq -qrqrfuF{ol At rngl Frrd t I Tirrrd }rafl (d ffi i fr(' yrifi-c-{ + fiq
soot rcs 6r Bulfta ll.ffi am 6rir 6trII t/

The appeal under sub seclion (1) of Seclion 86 of lhe Finance Aci, 1994, to th€ Appellale Tribunal Shall bo tiled in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994. and Shall be accompaoied by a
copy of the order appealed againsl (one of which shall be certified copy) and should be accompanaed by a lees of Rs.
1000/' where the amount of service lax & inlerest demanded E penally levied of Rs. 5 Lakhs or loss, Rs.5000^ where lhe
amount ol service lax & inleresl demanded & penally levied is more lhan five lakhs bul not exceeding Rs. Fifty Lakhs,
Rs 10,000/' where lhe amounl o, service lax E inlerest demanded E penalty levied is more lhan fifty Lakhs rupees, in the
torm of crossed bank draft in favour of the Assistant Regislrar of lhe bench of nominated Publc Sector Bank of the place
where the bench of Tribunal is silualed- / Application made tor grant of stay shall be accompaoied by a fee of Rs.500/-.
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(i) Ez sfti;rr. 1994 6t rrRT 86 fi lc-uRr3ll (2) lii (2A) + ,Tna -$ A ,rfr $f , d-{r6{ l:ffi, 1994, + frry 912) r'{
9(2A) * d6d ftqlfta csr S.T.-7 * fr dr Fairfl (.d r{e ffrq }r1-rd, i;&q rflrd aJ6 lnr{r 3ir!r{id (lrtrra), +{r+ 3;q6 qr6
rqnr qrft-a nriv fr cftqi d r{ +.t {rdt fr !-6 qft rqrFid a-5 qrnql rt( rr.+# c<m etrq# srg€{ mrfl rcrg{a, *+q
tflr{ gc6/ +{16{, +i :rffiq ;-{rqrtu6'{ur 4} xria -J ai{i 6r Fi{?r ti ari nrirj *r cfi rft €pr t'firrfi Frff Filft-t /
The appeal under sub section (2) and (2A) ol lhe seclion 86 lhe Finance Acl 1994, shall be filed rn For ST7 as prescribed

under Rule I (2) & 9(2A) ot the Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner

Cenlral Excise or Commissioner. Central Excise (Appeals) (one of which shall be a certified copy) and copy of lhe order
passed by the Commissioner aulhorizing lhe Assistant Commissioner or oepuly Commissioner of Cenlral Excise/ Service Tax

lo file lhe appeal before lhe Appellale Tribunal.

+ffr iJE, +ffiq IaII{ q-.8 r.d l-dr6{ nffffq erfu6{Dr (t{?- ) + cfi }fri +, BlEn d'#tq raqa rld4 irfufrflr 1944 6r
trm r!(,s + 3rdna, d h ffiq lrffB-ry, 1994 fr u-{ 83 S rf,rt'd n-{r{{ +} ,ft dl,t fi ,Tf t, fi ,tan + qfr ]lfeq
glft-fior t ]lqr 6ri srq rcqra rr6s/+dr 6t ai"r + 10 eFrrd (107"), T{ ili{ ('d qflldr B{rfdd t, qr dfltdr, Tq f{f, frffiar
ffdriid t, 6r Trara Bqr an', d?ri fu w rrr{r * 3idil-fl wu Ffi ari ardt rrqf*{ iq rfir rs FG rw t irfir+ a dr

iidtq r.qE lir (ti *{16{ * :iFi-a "ai,r ftq fi' 116" t f+F rna-n t
(0 qfir 11 ff * lidrfd r6F
(i0 M{ F{r fi ff ,ri ad-d {ritf
(iiD ffie ar FqEt{S * frlm 6 + rrlra iq r+s
- der{ Tf fu S€ irrT } crdqrd Hr4 (i'" 2) vfufi4F 2014 * 3{ri!r t T* Bnff J{{dFr qrffi + Emr ftrq]nri-d
Fr4a 3r.S lri sfffr sl drJI {fi d-tti

For an appeal to be liled before lhe CESTAT, under Seclion 35F of lhe Cenlral Ercise Acl, 1944 yrhich is also made
applicable to Service Tax under Seclion 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on paymenl of 1070 of the duly demanded where duty or duly and penalty are in dispule, or penally, where penally alone is in

dispute, provided the amounl of pre-deposit payable would be subject to a cealing of Rs. 'tO Crores,

Under Cenlral Excise and SeNice Tax, "Duty Demanded" shall include l

{i) arnount delermined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;
(ii0 amounl payable under Rule 6 of lhe Cenvat Credit Rules

' provided furlher Ihal the provisions of lhis Seclion shall not apply to lhe stay applicalion and appeals pendinq betore
any appellate authority prior to lhe commencement of lhe Finance (N0.2) Act. 2014.

xrrd rf6l{ ] yrfrlrur Jrri{a :

Rovklon appllcatlon to covornm6nt of lndis:
aq ]ni{ fr f,rilTur qrfu4r ffifud rrfidi t. irfrq rflrd l|6 sfrfiqri. 1994 8r qm 35EE * clrs ciTfi + 3tafa 3r{{
qia. trr.d rfur{, q-rn'i{sr xreCa f66, Aaa }iirdq, rroe F*rrr, d'} }iB-d. *ri Ac |r{a, i{a {I,t, ri}a-"A-ti0001, 6t
frqt srir rEqt / -

A revision application lies to lhe Under Secrelary, lo lhe Governmenl of lndia, R€vision Application unit, Ministry ol Finance,
Depaflmenl o, Revenue, 4th Floor, Jeevan Deep Building, Padiament Street, New Delhi 110001, under Section 35EE of the
CEA 1944 in respecl of lhe following case, governed by first proviso to sub-seclion {1) of Section,35B ibid:

tfr 4r4 + F+S T-6srd t qrri i .rp arra Fffi Fr +r F-dl 6r.ori d rl5R ?16 + qrrr,.a + atra rn EiS ra trrETi ql

tr"B(,a Ti_-F,t EFt *Tgty-*, + at{ra, ,r ffi Fsr, ,16 i qr lrsE+ t nrd + qfl-{ur + drra. H} +rrrEr} qr

liF.m lrfR TF e FLI iF ;FF:EIa fi ,nFd *,
ln case of any loss of goods, where lhe loss occurs in lransil lrom a faclory lo a warehouse or to anolher factory or from one
warehouse lo anolher during lhe course of processing of lhe goods in a warehouse or in slorage whelher in a lactory or in a

$If{ t "K{ 
g'O. r.E qr-E +f Ma 6{ t {rf, 

-+ 
iiGlaFr ,i r.rfa +rt rrs c{ rft ,r* idlq r.1fl( gtr + gz (toid) i

srri t. * frraa * {16{ Bd or4 "r E}, d F-dri Ar rrdt tr i
ln case of rebate of duly of excise on goods exported lo any country or lerritory oulside lndia of on excisable malerial used in
lhe manulacture ot the goods wh,ch are exported lo any country or tenitory oulside lndia

ut r.lrc rra +r rrrdri f+q ftir ,fid + Era{, tqi{ qnFrd +t arf, ftqtd Eqr aqr tt /
ln case of goods erported outside lndia erport lo Nepal or Bhulan, wilhout payment of duly.

{hl''{a r.ql{ i' rvrra :5a a. lrrrara } Fq Ji 9{A iffe ts Jft}F-{F (.d tF+ Em;a qrdqra} + raa pr.q *r rB ? ,tl H
ft?r 31 3rrffi (lrffa) *'.ram faia yfuAqs (e. 2r. 1998 & Urr IO9 * Cdrn Fsd fi n? arllo 3rrd EErqrA,[0 q{ trr rrd d
crftd frq ri, tU
Credil of any duty allowed to be ulilized lowards payment ol excise duly on final products under lhe provisions o[ this Act or

the Rules made there under such order is passed by lhe Commissioner (Appeals) on or aller, the dale appoinled under Sec.

109 of lhe Finance (No.2) Act, 1998.

5T{t{d 3ni{d Ar ai cfrqi c.rd ricqr EA-8 ,t it fr Aqtq ricrd;r efffi (x+f,) Fi[{rd-&. 2001, * fftIjI I *- li rl-d ftAf*q t,
fs ]Idn * {itcq t' 3 mEi ]ld{-d ft dri qrfFE rrfir{d ln+f,i- + srq rfd ririrr a J+f, 3,rAq 6r d cf$qi d ri nr dr+r
qrBqr Errr A  ;dlq JiqrE T6 Jrtufr{q, 1944 +l trRr 35-EE * 6a ftnftd rfa 6r lrqFrrft + €rfrT * d{ q{ TR-6 *r cF
{i Ifr fi drff sGqt / -
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Cenlral Excise {Appeals)
Rules, 2001 within 3 monlhs iiom lhe dale on which lhe order sought to be appealed against is communicaled and shall be

accompanied by two copies each of lhe OIO and Order ln Appeal. ll should also be accompanied by a copy of TR-6 Challan

evidencing paymenl of prescribed fee as prescribed under Seclion 35-EE ol CEA, '1944, under Major Head of Account.

q-f,ftErq 3{r}d:i + €nr ffifua Htrrrfud ?rffi €t Jrdrqdt st .'rs qlft, I

,id r"rra r+q !.4 drq 6qrl qr t{i 6x ft A rqt ZOOI. 6r rErarf, 1fi4' sn' It< qA F ri rFn tr6 rq Eq{ i -_qr{r Fl al
rqi looo -/ 6r {rrari E-qr arl' r

The revrsion appIicalion shall be accompanied by a fee of Rs.2001 where lhe amoonl involved in Rupees One Lac or less

and Rs. 1000/- where the amounl involved is more lhan Rupe€s One Lac.

cfr rE xrhr it 65 T 3{ra?ri +r re'riq t al qa}6 [ 3niq + ft(l eIFF lFI trnfl;r, :u{--d 6rr n fdiql aTfrt inFql 5s ara +
tA Fc tn ff F{qr qS 6rri i d l } R! q:rrffuf }dtfrq rcrfu+rq h t"+ a*e qr inffo E{FR +t r+ Jr+fi Pfir srir i I /

ln cjse. il the order covers vaflous numbers of order- in Original, fee for each O.l.O. should be paid in lhe aloresaid manner.

not withstanding the lact that the one appeal lo lhe Appellanl Tribunal or lhe one application to the Cenkal Govt. As Ihe case

may be, is filled to avoid scriploria work if excising Rs. 1 lakh fee of Rs. 100/_ lor each.

qqrarrifua ;qrqraq Tia vftft{F, 1975, fi lfi{ff I + .]r;m( 4S 3IIA{ (.{ Frrrn 3{ra{ sr cfA tr{ Etfftd 650 5qi sr
arqlarrr rFF iaf{'a a;n d_dr urfFql /

One copy'of applicalion or O.l.O as the case may be. and lhe order of lhe adiudicating airlhorily shall bear a courl lee slamp

of Rs. 6.50 as prescribed under Schedule-l in terms of the Courl Fee Ac1,1975, as amended

{l{r rrffi, Arfrq rflI( aln6 (.d t-drfi{ 3rffiq ;qFrfrr{{sr (6rt hfu) ifuqr{&, 1982 it qd-a rTi 3r-q {iqFrd xEr i 6t
6ffia Fai ara frqqt * nt{ rft tqra vmtfa fuqr nral e | /

Arrenraon is atso inviled lo lhe rules covering these and other relaled mallers contained in lhe Cusloms, Excise and Service

Appellate Tribunal (Procedure) Rules. 1982.

3Eq ]r$-&q qrffi +t 3r0d{ afu-i{ 6ai * {-ifi'd aqrq+, Ec{a rik r#dfrrl cElrEri + Rq, }qdrtff fa$rrffq i4srfs
www.cbec.gov.in 4) tq sfi-i t t i
For lhe et;borate, detaited and latest provisions relaling to liling of appeal to lhe higher appellale aulhorjly, the appellanl may

reler lo lhe Deparlmenlal websrle www cbec gov an
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Appeat No: VLl 121 RAJI 1017

:: ORDER-IN-APPEAL::

M/s. Rajhans Attoys Pvt. Ltd., Dared, Jamnagar [presentty known as M/s,

Ranjhans Metals Pvt. Ltd. (Unit-ll)1, Ptot No.3985, GIDC, Phase-lll, Dared,

Jamnagar (hereinafter referred to as 'the appellant') has fited the present

appeat against the 0rder-ln-0riginat No. DC/JAM/ST/03 12016-17 dated

21 125.11 .2016 (hereinafter referred to as 'the impugned order'), passed by

the Deputy Commissioner, CentraI Excise Division, Jamnagar (hereinafter

referred to as "the lower adjudicating authority" ).

2. The brief facts of the case are that the appettant is registered for

"Goods Transport Agency Service" and "Business Auxitiary Service" and hotding

Service Tax Registration No. AAACR5424QSD002. During the course of CERA

audit for the period from 2010-1'l to 20t4-15 (upto 10.07.20'14), it was found

that the appettant had paid export sales commission.to overseas commission

agent in the year 2012-13 and 2013-14 on overseas sates. Section 66A of the Act

provides that where any taxabte service was provided by a person having

business estabtishment or fixed estabtishment outside lndia and the service

received by a person located in lndia, such services shatt be the taxabte service

and taxabte service shatl be treated as if the recipient himsetf provided the

service in lndia and accordingly, the Service Tax was payabte by service

receiver. As per Notification No. 32170'12-5f dated 20.06.2012 where services

are rendered by any person who is located in non'taxabte territory and

received by the person located in taxabte territory, the Service Tax witl be

payabte by the recipient of service and the recipient of service woutd be tiabte

to pay Service Tax onty when lhe ptace of provision of service is in taxabte

territory as per Ptace of Provision of Service Rutes, 2012. Further, with effect

from 01 .07,2012, the term "service", has been categoricatly defined in ctause

(44) of new Section 658 inserted vide Finance Act, 2012. Thus w.e.f.

0'1.07 .20'12, atl the services, other than those mentioned in negative list are

taxabte and it is no longer mandatorily required to ctassify each and every

transaction retated to service provided by the service provider. The services

received by the appettant were not fatling under negative tist and therefore,

the services received by the appettant woutd attract Service Tax under Section

66 read with Section 668 of the Finance AcL, 1994 (hereinafter referred to as

"the Act"). ln terms of definition of "service" defined in ctause (44) of Section

658 read with Section 664 of the Act, the services provided by the overseas

service provider for sate of goods manufactured by the appettant (service

l //. /l
L,

qJ4"-
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Appeal No: V2l 12lRAJ/201 7

recipient located in lndia) was a taxabte service under the category of

"Business Auxiliary Service" ctassifiable under Section 65(105)(zzb) of the Act.

The appetlant paid Rs. 8,68,310/- as foreign sates commission to the overseas

service provider during the period 2012-13 and 2013-14, on which Service Tax

of Rs. 1,07,323/- was required to be paid by the appettant.

3. Show Cause Notice F. No. V.ST/JMN-06/DEMAND/2016-17 dated

17.08.2016 was issued by then Deputy Commissioner, Central Excise Division,

Jamnagar, proposing recovery of Service Tax of Rs.1,07,323/- under proviso to

sub-section (1) of Section 73 atongwith interest under Section 75 of the Act. lt

was atso proposed to impose penatties under Section 76(1\, 77(1),77(2) and

7B(1) of the Act.

4. The show cause notice was adjudicated by the lower adjudicating

authority, who confirmed the demand of Service Tax of Rs. 1,07,323/- under

proviso to sub-section (1)of Section 73 atongwith interest under Section 75 of

the Act but dropped the proposal to impose penatty under Section 76 of the

Act. However, he imposed penatty of Rs.5,000/- under Section 77(1), Rs.

10,000/- under Section 77(7\ and penatty of Rs. 1,07,323/- under Section 78 of

the Act giving an option under proviso to Section 78 of the Act.

5. Being aggrieved with the impugned order, appettant preferred the

present appeal, inter-atia on the foltowing grounds:

(i) The impugned order is untenabte in law in as much as the same is

against the retevant provisions of the place of provision of Services Rutes, 2012

(hereinafter referred to as'the Rutes') as the provisions of Section 668 of the

Act provides that Service Tax can be tevied on any serviie onty and onty if the

ptace of provision of such service is in the taxabte territory of lndia. Secondty,

the Central Government issued 'the Ptace of Provisions of Services Rutes, 2012'

to determine whether a particutar service is provided in lndian taxabte

territory or not. They also refer to Rute 9 of the Rutes which provides that in

case of certain specified services the ptace of provision of service shatl be the

location of the service provider. The sub-ctause (c) of the Rutes covered

'intermediary services' which provides that if the location of such service

provider is outside the taxable territory then such transactions/ services are

not liabte to Service Tax. They atso refer to the definition of intermediary' as

provided under Rule 2(f) of the Ru[e. On referring to Rute 9 of the Rutes and

4 oa/
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Appeat No: Vll 12 /RAJ /1017

definition of intermediary', in the present case, services have been provided

by commission agents located outside lndia and therefore, such services are

not liabte to Service Tax since ptace of provision of such services are outside

the taxabte territory. Therefore, the impugned order is untenable in law being

against the relevant provisions of the Rutes.

(ii) The impugned order is unsustainabte in law being against the principat

of revenue neutratity in as much as if it is assumed that they were obtiged to

pay Service Tax on above services under reverse charge mechanism, then atso

the taxes paid were atways available to them as Cenvat credit. They rety on

the decision in the case of Jet Airways lndia Ltd. Vs CST, Mumbai reported as

2016-YIOL-2072-CESTAT-MUM, Synpol Products Ltd. Vs CCE &.5.T. Ahmedabad-ll

reported as 2016 (335) ELT 697 (Tri.-Ahmd.), STI lndustries Vs CCE, Daman

reported as 201 5 (327) ELT 514 (Tri.-Ahmd.)

(iii) The impugned order is barred by limitation as the present demand

pertains to financiat year 2012-13 and 201 3'14, whereas, the retevant Show

Cause Notice had been issued on 17.08.2016 i.e. extended period of limitation

had been invoked. However, the necessary ingredients to invoke extended

period of limitation i.e. suppression of facts or wiltful misstatement are

comptetety absent in the present matter. They were under bona fide betief

that since services were provided outside the taxabte territory of lndia the

same were not tiabte to Service Tax and therefore, the impugned order is not

sustainabte in taw. They rety on the decision in the case of Texyard

lnternational Vs CCE, Trichy reported as 2015 (40) S.T.R. 322 (Tri'-Chennai).

They atso submitted that the present issue invotves interpretation of law and

hence in such.issues the extended period of limitation cannot be invoked and

thus the impugned order is barred by limitation'

(iv) The appettant further submitted that since Service Tax itsetf is

unsustainable, the recovery of interest and penatties under various Sections

not sustainable in [aw. They rety on the decision in the case of Patet Attoys

(Steet) (P) Ltd. Vs CCE, Ahmedabad - 2013 (293) ELI 764 (Tri.-Ahmd.), Akash

Optifibre Ltd Vs CCE, Jaipur - 2010 (261 ) ELT 404 (Tri.'Det.). The present

matter involve interpretation of taw and thus in such case penal provisions

cannot be invoked.

6. A personal hearing in the matter was hetd, wherein Shri Dinesh Kumar

\
5 0

Ld
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Jain, Chartered Accountant appeared and reiterated grounds of appeat; that

the services have been avaited from foreign Commission Agent, who are

covered under lntermediaries and hence Service Tax is not payabte by them as

per Rute 9 of the Rute of Provision of Services Rules, 2012. The demand is

wrongly made to be paid by them.

FINDINGS:

7. I have carefulty gone through the facts of the case, the impugned order,

the appeat memorandum and submission made during the personal hearing.

7.1 The issue to be decided in the present case is as to whether the

appettant was tiabte to pay Service Tax on export sates commission paid to

foreign commission agent on reverse charge mechanism, or not.

B. I find that the appettant has paid sales commission to overseas

commission agent in the year 2012-13 and 2013-14. The said services are

ctassifiabte under "Business Auxiliary Service" as per Section 65(19) of the Act,

as detaited below:

Business ouxiliory service" meons any service in relation to,

(i) promotion or morketing or sale of goods produced or provided by or

belonging to the client; or
(ii) promotion or morketing of service provided by the client; or

(iii) any customer core service provided on beholf of the client; or

(iv) procurement of goods or services, which are inputs for the client; or

Expianotion: For the removol of doubts, it is hereby declored that for the

purposes of this sub-ctause, "inputs" meons oll goods or services intended for
use by the client.
(v) production or processing of goods for, or on behalf of, the client-

(vi) provision of service on behoU of the client; or

(vii) o service incidentol or ouxiliary to any activity specified in sub'clouses (i)

to (vi), such as billing, issue or collection or recovery of cheques, payments,

maintenonce of accounts and remittonce, inventorv monagement, evaluotion

or development of prospective customer or vendor, public relation services,

monagement or supervision, 
s,

and includes services os o commission ogent, but does not include any octivity

that omounts to "monufocture" of excisable goods.

[Explonation. - For the removol of doubts, it is hereby declored that for the

purposes of this clause, -
(a) "commission agent" meons ony person who acts on beholf of onother

person and causes sole or purchase of goods, or provision or receipt of
services, for a consideration, ond includes ony person who, while octing on

behalf of onother person -
(i) deals with goods or services or documents of title to such goods or services;

(ii) collects payment of sale price of such goods or services; or
(iii) guarantees for collection or payment for such goods or services; or
(iv) undertakes any activities relating to such sale or purchose of such goods or

6
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Servtces;

Further Section 65(1O5Xzzb) of the Act stiputates: "Taxable Services" means

any service provided or to be provided to a client by ony person in relotion to

business auxi liary se rvi ce.

8.1 The charging Section is Section 66A which is re'produced betow for ready

reference:

SECTION 66A Chorging of service tox on services received from outside lndia:

(1) Where ony service specified in clause (105) of section 65 is,-
(o) provided or to be provided by a person who hos estoblished o business or

has a fixed establishment from which the service is provided or to be provided

or has his permanent address or usuol place of residence, in o country other

thon lndia, and
(b) received by a person (hereinafter referred to os the recipient) who has his

ptace of business, fixed estoblishment, permanent address or usuol ploce of

residence, in lndia,

such service shatl, for the purposes of this section, be taxable service, and

such toxoble service sholl be treoted as if the recipient hod himself provided

the service in lndia, and accordingly all the provisions of this Chapter shall

opply:

Provided thot where the recipient of the service is an individuol ond such

service received by him is otherwise than for the purpose of use in ony

business or commerce, the provisions of this sub-section sholl not opply:

Provided further thot where the provider of the service hos his business

establishment both in thot country ond elsewhere, the country, where the

establishment of the provider of service directly concerned with the provision

of service is locoted, shalt be treated as the country from which the service is

provided or to be Provided.

(2) Where a person is carrying on a business through a permanent

establishment in lndia ond through another permonent establishment in o

country other thon tndia, such permonent establishments sholl be treated os

seporate persons for the purposes of this section.

Explanation 1.- A person corrying on a business through o bronch or ogency in

any country sholt be treated os having o business establishment in that

country.
Explonation 2.-lJsuol ploce of residence, in relation to a body corporate,

means the ploce where it is incorporated or otherwise legally constituted.

The services provided in the negative list (exempted from Service Tax)

are tax free as per the charging section 668. However, the "Business Auxitiary

Service" is not covered under the negative list as per Section 668 of the Act.

8.2 The Government vide Notification No. 25120'12-Service Tax New Dethi,

the 20th June, 2012 exempted the fottowing taxabte services by the fottowing

persons in respective capacities -

7 *.',

)
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Item N0.34. Services received from a provider of service located in a non-

taxable territory by -

(a) Government, a [oca[ authority, a governmental authority or an individual

in retation to any purpose other than commerce, industry or any other business

or profession;

(b) an entity registered under section 'l2AA of the lncome tax Act, '1961 (43 of

1961) for the purposes of providing charitabte activities; or

(c) a person located in a non-taxabte territory;

However, vide Notification No. 30/2012-ST dated 30.06.2012 has clarified the

situation as detailed below:

Thus, it is ctear that in respect of any taxabte services provided or agreed to be

provided by any person who is tocated in non-taxable territory and received by

any person located in the taxabte territory, the person receiving the service is

tiabte to pay Service Tax on reverse charge mechanism.

8.3 The impugned order as wetl as Show Cause Notice at para 2 has clearty

stated that the appel[ant had paid export sales commission to overseas

commission agent in the year 7012'13 and2013-14 on overseas sates. I find that

for this the Government has issued the following Notification which exempts

the taxabte service received by an export of goods and used for export of goods

as detaited be[ow:

Notification No.18/2009 - Service Tax, dated 7th Juty, 2009

hereby exempts the taxabte service received by an exporter of goods

(hereinafter referred to as the exporter) and used for export of goods

(hereinafter referred to as the said goods), of the description specified in
cotumn (3) of the Tabte betow (hereinafter referred to as the specified

service), pertaining to sub-ctauses of ctause (105) of section 65 of the said Act
specified in the corresponding entry in cotumn (2) of the said Tabte, from the

8
hd

St.No. Description of a service Percentage

of service tax
payabLe by the
person

providing

seryice

Percentage of
service tax
payabte by the
person

receiving the
service

10 in respect of any taxabte

services provided or agreed to be

provided by any person who is

located in a non-taxable territory
and received by any Person

located in the taxable territory

Nit 100y"
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whole of the service tax leviable thereon under section 66 and section 66A of

the said Act, subject to the conditions specified in cotumn (4) of the said

Tabte,

Provided that-
(a) the exemption sha[[ be avaitable to an exporter who, -

(i) informs the Assistant Commissioner of Central Excise or the Deputy

Commissioner of Central Excise, as the case may be, having jurisdiction over

the factory or the regionat office or the head office, as the case may be, in

9

*. {*'

{

SeriaI

No.

Sub-

ctause

Description of the taxabte

servlce

Conditions

7 (zzb) Service provided by a

commission agent located

outside lndia and engaged

under a contract or
agreement or any other
document by the exporter in

lndia, to act on behatf of
the exporter, to cause sate

of goods exported by him.

(1)The exporter shatl dectare

the
amount of commission paid or
payabte to the commission

agent in the shipping bitt or bitt

of export, as the case may be.

(2) The exemption shatt be

timited to one per cent of the
free on board value of export
goods for which the said service

has been used.

3 (3) The exemption shatl not be

avaitabte on the export of

canatised item, project export,

or
export financed under tines of

credit extended by Government

of
lndia or EXIM Bank, or export

made by lndian partner in a

company with equitY

part'icipation

in an overseas joint venture or

wholty owned subsidiary.

(4) The exporter shatl submit

with
the hatf yearty return after
certification of the same as

specified in clause (g) of the
proviso-
(i) the originat documents

showing actuat payment of

commission to the commission

agent; and

(ii) a copy of the agreement or
contract entered into between

the
commission agent [ocated

outside
lndia and the exporter in

retation
to sale of export goods, outside
lndia:
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Form EXP1 , before avai[ing the said exemption;

(ii) is registered with an export promotion counciI sponsored by the Ministry of
Commerce or the Ministry of Textites, as the case may be;

(iii) is a hotder of lmport-Export Code Number;

(iv) is registered under section 69 of the said AcU

(v) is tiabte to pay service tax under sub-section (2) of section 68 of said Act,

read with sub ctause

(iv) or sub-ctause (v) of ctause (d) of sub-rute (1)of rute 2 of the Service Tax

Rutes,1994, for the specified service;

(b) the invoice, bi[[ or chatlan, or any other document issued by the service

provider to the exporter, on which the exporter intend to avail exemption,

shatt be issued in the name of the exporter, showing that the exporter is tiabte

to pay the service tax'in terms of item (v) of ctause (a);

(c) the exporter availing the exemption shatt fite the return in Form EXP2 every

six months of the financia[ year, within fifteen days of the completion of the

said six months;

(d) the exporter shatt submit with the hatf yearly return, after certification,

the documents in original specified in ctause (b) and the certified copies of the

documents specified in cotumn (4) of the said Tabte;

(e) the documents enctosed with the return sha[[ contain a certification from

the exporter or the authorised person, to the effect that taxabte service to

which the document pertains, has been received and used for export of goods

by mentioning the specific shipping bitl number on the said document.

(f) where the exporter is a proprietorship concern or partnership firm, the

documents enclosed with the return sha[[ be certified by the exporter himself

and where the exporter is a [imited company, the documents enctosed with the

return shatl be certified by the person authorised by the Board of Directors;

(g) where the amount of service tax in respect of the service specified against

serial No. 2 of the Table exceeds one per cent. of the free on board vatue of

the export then, the amount in excess of the said one percent. shatt be paid

within the period specified under rute 6 of the Service Tax Rutes, 1994;

8.3.1 The above Notification provides for exemption from payment of Service

Tax on taxabte service under Sect'ion 65 (105) (zzb) which is received by an

exporter of goods and used for export of goods subject to 1Yo of the FOB vatue

and subject to conditions as [aid down in the Notification ment'ioned supra. In

the context of refund of service tax paid on foreign agency commission,

Notification 18/2009 dated0T/07 12009 (in the tabte, st.no.2 , condition no. 2)

says "exemption shatt be limited to one percent of the free on board value of

export goods for which the said service has been used". This means that

''a6
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amount of service tax paid, which can be refunded to the exporter, is

restricted to one percent of the FOB vatue of export goods in relation to which

the taxable service of the foreign agent was used. ln other words, it is ctear

that the person who paid export sates commission to overseas commission

agent on overseas sales is required to pay Service Tax first and then can claim

the refund of the same by fottowing the mechanism enumerated in the above

mentioned Notification.

8.4 The Notification No. 1812009 dated 07.07.2009 was amended vide

Notification No. 47/2012 which is re-produced betow for ready reference:

Notification No 4212012-ST, the 29th June, 2012 stiputates for exemption of

excess of the service tax catculated on a value up to ten per cent of the free

on board va[ue of export goods for which the said specified service has been

used, subject to the conditions specified in cotumn (3) of the said Tabte,

Tabte

Sr.

No.

Description of the taxable

servlce

Conditions

(1) (2) (3)

1 Service provided bY a

commission agent located

outside lndia and engaged

under a contract or

agreement or any other

document by the exPorter in

lndia, to act on beha[f of

the exporter, to cause sate

of goods exported bY him.

(1) The exporter shatl dectare the

amount of commission Paid or

payabte to the commission agent in

the shipping bitt or bitt of export, as

the case may be.

(2) The exemption shatl be limited to
the service tax calcutated on a va[ue

of ten per cent of the free on board

vatue of export goods for
which the said service has been

used.

(3) The exemption shatt not be

available on the export

of canatised item, project export, or

export financed under lines of credit

extended by the Government of lndia

or EXIM Bank, or export made by

lndian partner in a company with

equity participation in an overseas

joint venture or whotty owned

subsidiary.
(4) The exporter shat[ submit with
the hatf-yearty return after
certification of the same as specified
in clause (g) of the proviso-
('i) the originat documents showing

actual payment of commission to the
commission agent; and

s.JJ
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(ii) a copy of the agreement or

contract entered 'into between the

commission agent located outside

lndia and the exporter in retation to
sate of export goods outside lndia:

Provided that-
(a) the exemption sha[[ be avaitable to an exporter who, -

(i) informs the Assistant Commissioner of CentraI Excise or the Deputy

Commissioner of Centrat Excise, as the case may be, having iurisdiction over

the factory or the regionat office or the head office, as the case may be, in

Form EXP3 appended to this notification, before avaiting the said exemption;

(ii) is registered with an export promotion council sponsored by the Ministry of

Commerce or the Ministry of Textites, as the case may be;

(f) where the exporter is an individual or a proprietorship concern or an HUF or

a partnership firm, the documents enctosed w'ith the return sha[[ be certified

by the exporter himsetf and where the exporter is any other person, the

documents enctosed with the return shatt be certified by the

person authorised by the Board of Directors or any other competent person;

(g) where the amount of commission charged in respect of the specified service

exceeds ten per cent. of the free on board va[ue of the export then, the

service tax shait be paid within the period specified under rule 6 of the Service

Tax Rutes, 1994, on such amount, which is in excess of the said ten per cent;

8.4.'l Vide above Notification, the Government has a[lowed exemPtion limited,

by way of refund, to the service tax calcutated on a value of ten per cent of

(iii) is a hotder of lmport"Export Code Number;

(iv) is registered under section 69 of the said AcU

(v) is tiabte to pay service tax under sub-section (2) of section 68 of said Act,

read with item (G) of sub-clause (i) of ctause (d) of sub'rute (1) of rute 2 of the

Service Tax Rutes,1994, for the specified service;

(b) the invoice, bitt or chattan, or any other document by whatever name catted

issued by the service provider to the exporter, on which the exporter intends

to avail exemption, sha[[ be issued in the name of the exporter.

(c) the exporter avaiting the exemption shatt fite the return in Form EXP4,

every s.ix months of the financia[ year, within fifteen days of the comptetion of

the said six months;

(d) the exporter shatt submit with the hatf yearty return, after certification,

ihe documents.in orig1nat specified in clause (b) and the certified copies of the

documents specified in cotumn (3) of the said Tabte;

(e) the documents enclosed with the return shall contain a certification from

the exporter or the authorised person, to the effect that specified service to

which the document pertains, has been received and used for export of goods

by mentioning the specific shipping bitl number on the said document. 
\il ^\^,{
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the free on board value of export goods for which said service has been used,

subject to the conditions mentioned therein which is to be fottowed by the

person who intend to avail either exemption from payment to Service Tax for

the goods exported or to ctaim refund later on.

8.5 ln view of the tegat position as enumerated in para hereinabove, it is

ctear that the appettant is tiabte to pay Service Tax on export sales commission

paid to overseas commission agent during the year 2012'13 and 2013-14-

However, the remedy of exemption or refund has been given by the legistature

which the appeltant has not fottowed but have ctaimed that the services

received by them were of intermediary' services as defined under Rute 2(f) of

the Ptace of Provision of Services Rutes, 2012 and as per Rute 9 of the Rutes'

The ptace of provision of service in case of intermediary service' is the

tocation of service provider. Therefore, Service Tax is not liable to be paid

since the ptace of provision of services is outside the taxable territory. For this,

we need to have a took at definition of intermediary' given in Rute 2(f) of the

Rutes as was in force upto 30.09.2014 which reads as under:

(f) "intermediary" meons a broker, on ogent or ony other person, by whatever nome

catted, who arronges or locilitotes o provision of a service (hereinofter colled the

'main' service) between two or more persons, but does not include o person who

provides the main service on his occount.

The above mentioned definition was amended vide Notification No. 1412014-ST

dated 11.07.2014 and w.e.f. 01.10.7014, which reads as under:

(f) "intermediory" meons o broker, an ogent or ony other person, by whotever name

colted, who orronges or focilitotes a provision of a service (hereinafter called the

'moin' service) or a supplv of qoods' between two or more persons, but does not

indude a person who provides the moin service on his occount.;

S"
8.5.1 ln view of above, eartier exemption was there on Commission paid to

overseas agent for Export of Goods but it was conditiona[ and upto prescribed

timited. But from 1st October 2014, it is out of purview of service tax. Taxation

of Commission agent service deating in goods was governed by Rute 3 of Ptace

of Provision of Service Rutes 2012 upto 30th September 2014. As per said Ru[e

3, Service witl be deemed to be provided at the [ocation of 'Service Recipient'.

However, vide Notification No 1412014 ST dated 'l 1th Juty 2014, government

has amended Rute 2(f) read with Rule 9 of the Ptace of Provision of Service

Rules 2012, by reptacing definition of lntermediary, to include, commission
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agent dealing in goods. Hence from 1st October 2014, Taxation of Commission

agent service deating in goods witl be governed by Rute 9 of Ptace of Provision

of Service Rutes 2012. As per said Rute 9, Service witt be deemed to be

provided at the location of'Service Provider'. Anatysis of changes in definition

of lntermediary is as under:

From 1st October 2014

onwards
From 1st July 2012 to
30th September 2014

"intermediary" means a

broker, an agent or any

other person, by whatever

name catted, who arranges

or facilitates a provision of

a service (hereinafter

catted the'main' service)

between two or more

persons, but does not

include a person who

provides the main service

on his account

"lntermediarY"o means a

broker, an agent or any other
person, by whatever name

catled, who arranges or

facilitates a provision of a

service (here'inafter called the

'main' service) or A SUPPLY

OF G)ODS, between two or

more persons, but does not

include a person who provides

the main service or suppties

the goods on his account

Analysis: Prima facie

definition deals

intermediary deating

provision of services

Recovery Agent

this
with

in

tike

Analysis: Now lntermediarY
witt also inctude intermediary

deating in goods that is

commission agent.

8.5.2 Therefore, the recourse of Rule 9 of the Rutes read with Rute 2(f) of the

Rutes taken by the appettant is of no hetp to them as prior to 01 .10.2014,

Commission agent service deating in goods was governed by Rute 3 of Ptace of

Provision of Service Rutes 2012 (upto 30th September 2014) and not Rute 9 of

the Rutes as contended by the appettant. The sates commission agents [ocated

overseas have arranged suppty of the goods on behatf of the appettant'

Therefore, the activity can be reckoned as services of intermediary' with

effect from 01 .10.2014 onty and not prior to that, when the words'suppty of

goods' were not included in the said definition. The demand pertains to the

period 20't2-13 and 2013-'14, therefore, during the period covered in the Show

Cause Notice, the appeltant was required to pay Service Tax and was not

quatified for exclusion under Rue 9 read with Rute 2(f) of the Rutes. .N

8.6 The second contention pteaded by the appettant regarding revenue

neutrat position and relied upon various judgment of the higher appettate

forum. I find that they become etigibte to avail Cenvat credit of Service Tax

does not exonerate them from tax tiabitity they have incurred under the [aw.
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The claim of avai(ment of Cenvat credit arise onty when the Service Tax is paid

by the appettant and such grant of Cenvat credit is not otherwise a[towed by

law. Therefore, the argument advanced by the appettant is not tenable in the

eyes of [aw. The reliance ptaced by them on various judgment is of no hetp to

them as the facts and circumstances of the involved therein is altogether

different from the present case.

8.7 The next argument of the appettant is that demand is time barred since

the period covered in the demand 'is for the year 2012'13 and 20'13, whereas

the relevant Show Cause Notice was issued on 17.08.7016 and it was argued

that the necessary ingredients to invoke extended period of limitation are

absent. They atso argued that they were under bona fide betief that since

services were provided outside the taxabte territory of lndia, they were not

tiabte to Service Tax. I find that the appettant being private limited company

and having Central Excise as we[[ as Service Tax registration since tong. They

are we[[ aware of the Rutes/Act/Law of the [and. lf they had any doubt

regarding taxabitity, they shoutd have either approached the Department or

their tegat consultant to address the issue property. The Service Tax law casts

obtigation on the assessee to act honestly since the legistation has put futt faith

on the assessee by way of introduction of setf assessment regime. Since the

tegistation has no physical control over assessees, whatever stated by the

assessee is construed as true and correct. When the wrong doings by an

assessee is detected in audit then and then only, the Department come to

know about it. lt is proved beyond doubt that the appellant has suppressed the

vitat facts from the department and had disctosed during the course of audit

only. Therefore, the provisions of extended period have rightty been invoked in

this case. As far as bona fine betief is concerned, I find that mere arguing that

tlrey were under bona fine betief is not sufficient and the appettant had to

come out with cogent evidences on record to prove their bona fides, which

they have faited. Mere arguments made by the appeltant are of no hetp to

them. Therefore, I am of the considered view that the extended period has

rightly been invoked against them and the case-laws retied upon by them are

not appticabte in view of the facts of the case on hand.

B.B ln view of above, I hotd that the appetlant is tiabte to pay Service Tax.

Once the tax is hetd to be payabte, the interest is also required to be paid by

them. The penatties under Section 77(1), Section 77(2) and Section 78 of the

Act are atso upheld for the reasons detaited by the lower adjudicating authority
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as discussed at tength.

9. ln view of above facts, I hotd that the appettant is tiabte to pay Service

tax atong with interest on the sales commission paid to overseas commission

agent and the appeltant is tiabte to penatties under Section 77(1 ), Section 77(2)

and Section 78 of the Act. Accordingty, I uphotd the impugned order and reject

the present appeal.

$

q.t

9.1

Bv R.P.A.D.

To,

CoDv to:
1)

Jqa-6at r,anr cS ft ,r+ 3lfi-fr ar ftqcrtr 5qtqa afr+ t ifrqr qrdl t I

The appeat fited by the appeltant is disposed of in above terms.

\x )i\1,.

g{R ddc)
3Tr5tril (3r{ffi)

The Chief Commissioner, GST E Central Excise, Ahmedabad Zone,

Ahmedabad.

The Commissioner, GST & Centrat Excise, Rajkot.

The Assistant Commissioner, GST & Centra[ Excise Division,

Jamnagar.

The Superintendent, GST & Centrat Excise, Range, Jamnagar.

Guard File.

2

3

4

5

M/s. Rajhans Attoys Pvt. Ltd., Dared,

Jamnagar presentty known as M/s.

Ranjhans Metats Pvt. Ltd. (Unit-ll),

Ptot No.3985, GIDC, Phase-lll, Dared,

Jamnagar

i. {rsdu :r*w sr$c frfr}s, Et-s,

sr4;rrR;r) 3Tefr *rs: r*os fc"s
cr$fc fr815, 1uF-c-ll) .dfe d.

3qca, fr.3n$.*.dl., Ets, ar4-+rn *'

aET t ardr drdr t.
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