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Artsing out of above mentioned OI0 issued by Additionall JointDeputy/Assistant Commissioner, Central Excise | Service Tax,
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FfraFar & wfgard) & =17 U4 gar /Name&Address of the Appellant & Respondent -

M/s. Saurashtra Tin & Metal Ind.., Saral Stove, 80, Feet Road,, 357, AJl G.LD.C,Rajkot -
360 003
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way
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Appeal 1o Customs, Excise & Service Tax Appellste Tribunal under Seclion 358 of CEA, 1944 [/ Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Sernce Tax Appellate Tribunal of West Block Mo, 2, REK, Puram, New Delhi in all
matiers relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) a1, Z* Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribune! shall be fited in guadruplicate in form EA-3 / as prascribed under Rule 6 of Central
Excise (Appeal) Aules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs
1.0004- As 5000/, As 10,0000 where amouni of duly demandfinterest/penaltyirefund is upto 5 Lac, 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank drafl in favour of Asst Registrar of branch of any nominated public
secior bank of the place where the bench of any nominated public sector bank of the place whers the bench of the Tribunal
is situated. Application made for grani of stay shall be accompanied by a fee of Rs. 500/
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The eppeal under sub section (1) of Section 36 of the Finance Act, 1984, to the Appellate Tribunal Shall be filed in
guadruplicate in Form 5.7.5 as prescribed under Rule 2(1) of the Service Tax Rules, 1934, and Shall be accompanied by a
copy of the order appealed againsi (ona of which shall be cedified copy) and should be accompapied by a fees of Rs
1000/~ where the amount of service lax & interest demanded & penalty levied of As. 5 Lakhs or less, Rs 5000/- where the
amount of service tax & Inmerest demanded & penalty levied I more than five lakhs bul nol exceeding Rs. Fifty Lakhs,
Fs. 10,000/~ where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank drafll in favouwr of the Assistanl Regisirar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is siluated | Application made for grant of stay shall be accompanied by a fee of Rs 500/
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The appeal under sub section (2) and (24) of the section 86 the Finance Act 1994, shall be filed in For 5T.7 as prescribed
under Rule 9 (2} & %(2A) of the Service Tax Rules, 1994 and shell be accompanied by a copy of order of Commissionar
Central Excise or Commissioner, Ceniral Excise (Appeals) {one of which shall be a certified copy) and copy of the order
passed by the Commissioner aulhorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax
1o file the appeal before the Appeliate Tribunal,
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For an appeal 1o be filed before the CESTAT, under Section 35F of the Central Excise Aci, 1944 which is also made
applicable 1o Service Tax under Section 83 of the Finance Act, 1994, an appeal against this arder shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penally are in dispule, or penally, where penalty alone is in
dispute, provided the amount of pre-deposil payable would be subject 1o a celling of Rs. 10 Crores,
Under Cenlral Excise and Service Tax, “Cuty Demanded” shall include

{i} amount determined under Section 11 D,
(i) amount of erroneous Cenval Credit taken;
{iii} amount payable under Rule 6 of the Cenval Credit Rules

- provided further that the provisions of this Secthion shall nol apply to the stay application and appeals pending before
any appellate authorily prior to the commencement of the Finance (No.2) Act, 2014,
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Revision application to Government of India:
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A revision application lies to the Under Secrstary, lo the Government of India, Revision Application Unit, Ministry of Finance.

Depariment of Revenus, 4ih Floor, Jeevan Deep Building, Parliament Streel, New Delhi-110001, under Section 35EE of the

CEA 1944 in respect of the following case, govemed by first proviso to sub-section (1) of Seclion-358 ibid:
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In case of any loss of goods, where the loss occurs in transit from a faclory 1o 8 warehouse or 1o another faclory or from one
ware:gmw another during the course of processing of the goods m @ warehouse o in slorage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported lo any country of teritory oulside India of on excisable materal used in
the manufacture of the goods which are exported to any couniry or territory outside India.
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In case of goods exported oulside india export to Mepal or Bhulan, withou! payment of duty.
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L 1)
Credit of any duty allowed lo be ulilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by lhe Commissioner (Appeals) on or after, the dale appoinied under Sec.
109 of the Finance (No.2) Act, 1898
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The above application shall be made in duplicale in Form No. EA-8 as specified under Fule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 montha from the dale on which the order sought o be appealed against is communicated and shall be
accompanied by two coples each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account
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The tevision application shall be accompanied by a fee of As. 200/- where the amount involved in Rupees One Lac o less
and Rs. 1000/~ where the amount involved i5 more than Rupees One Lac,
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In case, if the order covers various numbers of order- in Onginal, fee for each 010 should be paid in the aforesaid manner,
not withstanding the facl that the one appeal 1o the Appellant Tribunal or the one applicalion to the Cenlral Govl As the case
may be, is filled lo avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100V- for each,
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One copy of application or 0.1.0, as the case may be, and the order of the adjudicating authority shall bear a cowrt fee stamp
of Rs, 6.50 as prescribed under Schedule-| in terms of the Cowrt Fee Act 1975, as amended,
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Aftention is also invited 1o the rndes covering these and other related matters confained in the Customs. Excise and Service

Appeliate Tribunal (Procedure) Bules, 1982
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For the elaborate, detailed and lates! provisions relating fo filing of appeal 1o the higher appellate authority, the appellant may

refer to the Depanmenial website www.chec.gov.in
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::ORDER-IN-APPEAL ::

The present appeal has been filed by M/s. Saurashtra Tin & Metal
Industries, Saral Stove, 80, Feet Road, 357, Aji G.D.I.C., Rajkot - 360
003(hereinafter referred to as ‘the appellant’) against the Order-In-Original No.
06/SUPDT/C.EX./AR-V/2016-17 dated 25.11.2016 (hereinafter referred to as ‘the
impugned order’) passed by the Superintendent, Central Excise AR-V, Rajkot
(hereinafter referred to as “the lower adjudicating authority”):

2 Briefly stated facts of case are that appellant filed monthly return i.e.
ER-1 for the month of JUNE- 2015 on 31.12.2015, delaying it by 174 Days. As per
Rule 12 (1) of the Central Excise Rules 2002 &Rule 9(7) of the CENVAT Credit Rules,
2004, the production and removal of goods and other relevant particulars shall be
submitted in form specified,within ten daysfrom close of each month to the
jurisdictional Range Superintendent of Central Excise. Further, as per Board Circular
No. 955/16/2011-CX., dated 15-9-2011 and as required under Central Excise
Rules, 2002 (E-filing of return) CENVAT Credit Rules-2004 (4"Amendment of
2011) vide Notification No. 21 & 22/2011 both dated 14.09.2011, "Every assessee
shall file electronically, the declaration or the return, as the case may be,
specified in this rule”. The above facts led to issuance of Letter / Notice vide F. No.
C.Ex./AR-V/Saurashtra Tin/2015-16 dated 04 & 29.01.2016, which was adjudicated by
the lower adjudicating authority vide impugned order wherein he confirmed late-fee of
Rs. 17,400/ forlate filing of ER-1 Return for the month June-2015, under Rule 12(6) of
Central Excise Rules, 2002.

3. Being aggrieved by the impugned order, the appellantpreferred the
present appealmainly on the following grounds:

(i) They had filed return of June 2015 through official web site on

04.07.2015,which indicated the massage of “Successfully uploaded”, "¢ /¢

however, said return did not appear on official web site, and hence
again uploaded in the month of December — 2015.

(ii) Imposing penalty ignoring the settled law that circular cannot
override the provision of law.

4, In reply to the appeal memorandum, Superintendent of CGST &
Excise, AR-V, Rajkot submitted details as under:

(i) The order has been passed on the basis of Circular No. 956/17/2011-
Heartad, Page 3of 5
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CX dated 28.09.2011 issued by CBEC, New Delhi, instructions,
procedure for electronic filling of return & payment of duty.

(i) The appellant not followed instruction, return uploaded successfully
on 04.07.2015 with remark to view the status after one business day,
appellant not follow said remark and filed return on 31.12.2015 late
by 174 days from due date. Further, appellant not complaint to
department by any means and at any point of time.

(i)  Appellant contravened Rule 12(1) of the Central Excise Rule.2002 on
account of late filling of ER-1 and therefore, late fees had been
imposed rightly.

4 A personal hearing in the matter was held wherein Shri Paresh
Sheth, Advocate appeared for personal hearing on behalf of the appellant and
submitted that they had no intention not to file return.

FINDINGS:

5. | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and submissions made during the personal hearing.! find
that the issue to be decided in the present appeal is whether the appellant was liable
to pay late fee under Rule 12(6) of Central Excise Rule, 2002 or not.

5.1 | find that the appellant had filed monthly return ER-1 for the month of
June 2015 on 31.12.2015 late by 174 days. It is mandatory to file a Monthly Return
ER-1, electronically within 10 days after the close of the month to which the return
relates and hence the appellant contravened the provisions of Rule 12(1) of the
Central Excise Rules, 2002 as well Rule 9(7) of the Cenvat Credit Rules, 2004.

< . | find that appellant had uploaded said ER-1 of June, 2015 on
04.07.2015 but ignored the remarks that "Please view the status after one business
day" and same was again filed by the appellant on 31.12.2015. The lower
adjudicating authority has discussed Board's guidelines, instructions mentioned vide
Circular No. 956/17/2011-CX dated 28.09.2011 issued by CBEC, New Delhi
regarding procedure for electronic filling of returns. The facts reveal that the
appellant had merely uploaded ER-1 and could not follow remarks, filed correct
return on 31.12.2015 delaying it by 174 days. The appellant did not complain to the
Department regarding non-filing of said return or did not make any correspondence
with Range Superintendent to file manual return due to System error etc.
FeaTiid,
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5.3 The lower adjudicating authority vide impugned order has correctly held

that sub rule (6) of Rule 12 of the Central Excise Rules, 2002 vide Notification No.
8/2015-Central Excise (NT.) dated 01-03-2015, which read as under:
“(6) Where any return or Annual Financial Information Statement or Annual
Instalfed Capacity Statement referred to in this rule is submifted by the assessee after
due date as specified for every retum or statements. the assessee shall pay to the

credit of the Central Government, an amount calculated at the rate of one hundred

rupees per day subject to a maximum of twenty thousand rupees for the period of
delay in submission of each such return or statement."”

54 | fine that appellant filed ER-1 for the month of June 2015 on
31.12.2015 delaying it by 174 days and, therefore, contravened the provisions of
Rule 12(1) of the Central ExciseRules, 2002 as well Rule 9(7) of the Cenvat Credit
Rules, 2004. Accordingly, appellant is liable to pay late fee @ Rs. 100/- , one
hundred rupees per day subject to a maximum of Rs. 20,000/- for the period of
delay in accordance of provisions of new Rule 12(6) ibid.

6. In view of above, | uphold the impugned order and reject the appeal filed
by the appellant.

6.1. AT AT &9 # TS e 1 W9 3w ais § R amer

6.1 The appeal filed by the appellant stands disposed off in above terms.
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By Speed Posts
To,

|' M/s. Saurashtra Tin & Metal Industries. | A ahrsg B & Aew sEE,

Saral Stove, 80, Feet Road, 357, T W, ¢o T U3, 396, WA SHwES,
| Aji G.D.I.C., Rajkot — 360 003
TFFIT - 360 003

Copy to:
1) The Chief Commissioner, Central GST & CX, Ahmedabad.

2) The Commissioner, Central GST & CX, Rajkot.

3) The Assistant Commissioner, Central GST & CX Division-I, Rajkot.

4) The Asst. Commissioner, (Sys.), CGST & EX, Rajkot- for uploading into website.
5) The Superintendent, GST & Central Excise, AR-V, Rajkot

6) Guard File.
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