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The sp€cial bench of Cusloms, Excise & Service Tax Appellale Tribunal of West Block No. 2, R.K. Puram. New Delhi in all
mallers relating to classification and valualion.

rylt{a @d 1(a) I Tdr(' rro trffi + rdrEr r}s Et nftl *rr r5m, irfrq rffe rt6 (rq d-{r6{ Jrffiq alqrfurrs,
(fr€t{) 4r qft-{ff al-frq fff&6r, eE-frq .I, Tfnr$ rrad xsrct rfiqr{d- 31ooiE +l Er tdt .nfrr, ,/

To the west regional bench of Cusloms, Excise & Service Tax Appellato Tribunal {CESIAT) at, 2d Floor, Bhaumali Bhawan.
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The appeal under sub section (2) and (2A) of lhe seclion 86 lhe Finance Acl 1994, shall be filed in For ST.7 as prescribed

under Rule I (2) & 9(2A) of the Service Tax Rules, 1994 and shall be acconpanied by a copy of order of Commissiooer

Central Excise or Commissioner, Central Excise (Appeals) (one oi which shall be a cenified copy) and copy of the order

passed by th€ Commissioner aulhorizing lhe Assistant Commissioner or Deputy Commissioner of Cenlral Excise/ Service Tax

to file lh. appeal before lhe Appellate Tribunal.
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For an appeal lo be filed before lhe CESTAT, under Seclion 35F of the Cenlral Excise Acl. 1944 which is also made

applicabte lo SeNice Tax under Section 83 of lhe Finance Acl, 1994, an appeal against this order shall lie before lhe Tribunal

on payment of 10o/o ol the duly demanded where duly or duty and penally are in dispule, or penalty. where penalty alone is in

dispute, provided the amount ot pre-deposil payable would be subject to a ceiling of Rs. 10 Crores,

Under Cenlral Excise and Service Tax, "Du1y Demanded' shall include :

(i) amounl delermined under Seclion 11 Di

(ii) amount ol erroneous Cenvat Credil laken;

(ii0 amount payable under Rule 6 of the Cenval Credit Rules

- provided turther that the provisions ol this Section shall nol apply to the stay applicalion and appeals pending before

any appellate authority prior lo.the commencemenl of lhe Finance {No.2) Act, 2014.
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Departmenl;i Revenue, 4th Floor, Jeevan Deep Building. Parljamenl Slreet, New Delhi-110001, under Seclion 35EE ot the

CEA 1944 in respect ol lhe following case, governed by lirsl proviso lo slb'seclion (1) ol Section'35B ibid:
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watehouse
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ln case ol rebate of duly of excise on goods exported lo any coonlry or lerritory oulside India ol on excisable malerial used in

lhe manufaclure of lhe qoods which are exported to aoy country or lerrilory oulside lndia.
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1Og of the Finance (No.2) Acl, 1998.
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The above applic;Ion shall be made in dupticate in Form No. EA'8 as specified under Rule. I of Cenlral Excise (Appeals)
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by uo copies each of the oto and order-tn-Appeal. lt sltould also be accompanied by a copy ol TR-6 Challan

eriaenling pay;enf of prescribed lee as prescribed under Seclion 35-EE of CEA, 1944, under Major Head of Account.
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:: ORDER IN APPEAL ::

Mis. Sardar Sarovar Narmada Nigam Limited, Block No. 12,2nd tloor, New Sachiwalaya

Complex, Gandhinagar (hereinafter referred to as "Appellant") has filed present appeal against

Order-in-Original No. 7/ST/REF12017 dated 09.0'1 .2017 (hereinafter referred to as "the

impugned order"), passed by the Assistant Commissioner, Service Tax Division, Rajkot

(hereinafter refened to as the "lower adjudicating authority").

2. Briefly stated, facts of the case are that appellant is a wholly owned Gu.jarat

Government Limited Company engaged in construction of Canal, Dam, etc. by giving

contracts/agreements to contractors; that they had given contract to M/s. Kishan

lnfrastructure Private Limited, Rajkot (hereinafter referred to as "M/s. Kishan") for

construction of canal; that the appellant reimbursed service tax of Rs. 1,31 ,13,4731- lo

Mis. Kishan forthe services of construction provided during the period from 01 .07.2012 lo

29.01 .2014 and filed refund claim on 07.1'1 .2016 as the service tax has been exempted

retrospectively under Section 101 of the Finance Act, 2016. The lower adjudicating

authority vide impugned order rejected refund claim of Rs. 1,31 ,13,4731- on the ground

that M/s. Kishan was not registered with Service Tax department and they had not filed

ST-3 returns and therefore it is not possible to verify that the appellant had received

services from M/s. Kishan and M/s. Kishan had deposited the claimed amount in

Government account for the said services for which refund has been claimed and

jurisdiction of service provider is not ascertained.

3. Being aggrieved with the impugned order, appellant has filed appeal, inter-alia, on

the following grounds: -

(i) Refund of service tax paid is governed by the provisions of Section 11B of Central

Excise Act, 1944, which has been made applicable to service tax as per Section 83 of

Finance Act, '1994. The 2nd proviso to Section 1 '1 B states that limitation of one year shall

not apply where any duty and interest, if any, paid on such duty has been paid under

protest

(ii) The retrospective amendment was made in Finance Act, 1994 whereby the services

provided to the appellant for construction, repair and maintenance of canal, dam and other

irrigation works became exempt and no longer remained under the purview of service tax

Hence, service tax paid has to be refunded because services on which such service tax

had been deposited has been exempted retrospectively under Section 101 of Finance Act,

2016. As final burden of the service tax claimed as refund has been borne by the appellant

as a service recipient, such refund needs to be granted to the appellant. Such amount

assumes the character of 'deposit'. Retention of such amount would be wholly

unauthorized in terms of Article 265 of the Constitution of lndia which states that taxes not

to be imposed except under authority of law, no tax shall be levied or collected except by

Pege No. 3 of6
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authority of law. lt is well established law that once the tax has been exempted from the

beginning, the same cannot be retained by the authority. The appellant relied on decisions

in the case of Alcatel Modi Network Systems Limited reported as 2008 (221) ELT 358

(P&H) and U.P. Twiga Fiberglass Ltd.

(iii) The appellant awarded a contract for construction of canal structure work and lining

work to Mis. Kishan who provided services as per terms and conditions of the contract.

The appellant had reimbursed service tax of Rs. 1,31 ,13,4731-. Whether service provider is

registered or not is not the appellant's domain, the fact is that appellant had reimbursed

service tax to service provider and service provider had deposited the said amount to

credit of the Government vide Challan Nos. 80269 and 80280 dated 05.1 1.2015.

(iv) The service provider was registered with Range-|, Service Tax Division, Rajkot as

can be confirmed from EASIEST. Further, when an assessee had taken up the service tax

registration under 'non-assessee' terms, the same does not change its legal position under

jurisdictional service tax department, where it is registered as non-assessee as per

Service Tax Rules.

(v) The contention of lower adjudicating authority for non-filing of Service Tax Returns

(ST-3) is not correct as assessees who have obtained service tax registration under non-

assessee terms are not required to file any tax returns as per CBEC Circular No.

91 9/9/201O-CX dated 23.3.201 0.

4. Personal hearing in the matter was attended to by S/Shri Yash Shah & Vedant Raval,

Chartered Accountant, who reiterated the Grounds of Appeal and nothing more to add. No one

appeared from the department despite P.H. notices issued to them.

FINDINGS: -

5. I have carefully gone through the facts of the case, impugned order, appeal

memorandum and written as well as oral submissions made by the appellant. The issue to be

decided is whether in the facts and circumstances of the present case, the impugned order

passed by the lower adjudicating authority rejecting refund claim of service tax is correct or

not

6. lfind that the appellant is a service receiver and had received the services from

M/s. Kishan for construction of canal and repair & maintenance of canal and reimbursed

service tax levied thereon to M/s. Kishan, during the period from 01 .07.2012 to

29.01 .2014. Mis. Kishan-a service provider, were registered as 'non-assessee' with

Service Tax Division, Rajkot and had made payment of service tax into Government

account vide Challan No. 80269 and 80280, both dated 05.11.2015. The Central

Government in terms of Section 101 of Finance Act, 2016, has provided retrospective

exemption from service tax on taxable services of construction, erection, commissioning,

Page No 4 of6



I -.f tt

Appeal No V2l'1 1 3/RAJ/2017 ' ,i /

5

installation, completion, fitting out, repair, maintenance, renovation or alteration of canal, dam

or other inigation works provided to a government authority or a board or any other body set

up by an Act of Parliament or a State Legislature; or established by the Government, with

ninety per cent or more participation by way of equity or control. The appellant filed refund

claim of Rs. 1,31,13,473l- with the authority under whose jurisdiction, the service provider is

located.

7. The appellant has contended that service provider had taken registration as 'non-

assessee' and whether service provider is registered or not, is not the appellant's domain

and fact is that appellant has reimbursed service tax to service provider and service

provider has deposited the said amount to credit of the Government vide Challan Nos.

80269 and 80280, both dated 05.112015. I find that the appellant has produced copy of

contractiagreement made with service provider, copy of R.A. Bills issued by the service

provider, copy of declaration of service provider that service tax has been reimbursed to

them, copy of challans evidencing payment of service tax to the Government account,

copy of ledger account along with certificate of Chartered Accountant evidencing that

incidence of service tax has been borne by them and not passed on to other peIson, etc.

It could be established from the said documents that M/s. Kishan has provided

construction service and repair & maintenance service to the appellant for canal or other

irrigation work and that payment of service tax has been made by the appellant to the

service provider who has deposited service tax into Government account. Thus, receipt of

service by the appellant from M/s. Kishan and payment of service tax into Government

account by M/s. Kishan cannot be questioned without any valid reason.

8. The lower adjudicating authority has rejected the refund claim for the reason that

the service provider has not filed ST-3 returns. I find that CBEC vide Circular No.

919/9i2010-CX dated 23.3.2010 has clarified that the assessees who have obtained

service tax registration under non-assessee terms are not required to file any tax returns.

Non-filing of ST-3 returns by the service provider cannot be a ground for rejection of

refund claim filed by the service receiver and thus it cannot be sustained. Therefore, I am

of the considered view that substantial benefit admissible to the appellant cannot be

withheld for the reason of non-submission of ST-3 returns by the service provider

9. I find that Section 101(1) of Finance Act, 2016 grants retrospective exemption in respect

of taxable services provided during 01 07.2012 lo 29.01 .20"14 to a government authority or a

board or any other body set up by an Act of Parliament or a State Legislature; or established

by the Government, Section 101(2) ot the Act states that refund shall be made of all such

service tax which has been collected but which would not have been so collected. The

appellant is established by the State Government with 90% or more participation by way of

equity and carrying out functions entrusted to a Municipality, falls under the definition of
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'Government authority' by virtue of Notificatron No. 25120'12-ST dated 20.06.2012 as amended

by Notification No. 2/2014-ST dated 30.01 2014 and the appellant is engaged in constructing

Canal, Dam, etc. for and on behalf of State Government. The appellant has received

construction and repair & maintenance service of canal from M/s. Kishan and reimbursed

service tax on taxable services received by them during the said exempted period. Consequent

upon insertion of Section 1 01 of the Act, they filed refund claim of service tax wherein they

have provided copy of ledger account evidencing payment of service tax to the service

provider and Certificate of Chartered Accountant certifying that incidence of service tax has

been borne by them and not passed on to any other person. They have also declared that no

cenvat credit of service tax so paid by them has been availed. However, the lower adjudicating

authority has not verified the doctrine of unlust enrichment. Therefore, I find it proper to remand

back the matter to lower adjudicating authority to verify the dockine of unjust enrichment and

pass fair and reasoned order within 3 months from receipt of this order, after affording

sufficient opportunities to the appellant to explain their case. The appellant is also directed to

produce written submissions along with documentary evidences to the lower adjudicating

authority in support of their claim within one month of receipt of this order.

S.1 lfind that Commissioner (Appeals) has inherent power to remand a case as decided by

the Hon'ble QESTAT in the cases of ccE, Meerut vs. singh Alloys (P) Ltd. reported as

2012(284) ELT 97 (Tri-Del) and CCE, Meerut-ll Vs. Honda Seil Power Products Ltd. reported

as 2013 (287) ELr 353 (Tri-Del). The Hon',ble Gujarat High court in Tax Appeal No.276 of

2014 in respect of Associated Hotels Ltd. has also held that even after the amendment of

Section 35A (3) of the Central Excise Act, 1944 after 1 1 .05.2001 , the Commissioner (Appeals)

would retain the power to remand an appropriate case.

qo. qMgRredolq{ erdqorFqenrsq-tr-mofrbtfrqwaBl

10. The appeal filed by the appellant stands disposed off in above terms.

1...\

xtl t-

CSCR €d's)
ongfi tqfr-ffi)

Bv Reod. PostAD
To,

M/s. Sardar Sarovar Narmada Nigam Limited,

Block No. 12,2nd floor,
New Sachiwalaya ComPlex,

Gandhinagar

i.qr-qrs fr{q
eioq. rt,(gfrrifro,
qsfuotouoid-w,
rrifi+R

99!r!q:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2) The Commissioner, GST & Central Excise Commissionerate, Rajkot.

3) The Assistant Commissioner, GST & Central Excise Division-I, Rajkot.

4) Guard File.
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