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Any person aggrieved by this Orderin-Appeal may file an appeal 1o he appropriate aulhority in the following way
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA. 1944 / Under Section 86 of tha
Finance Act, 1994 an appeal lies lo:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matiers relating to classification and valuation
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To the Wes! regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) a1, 2* Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1{a) above
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The Bppeal lo the Appeliale Tribunal shall be filed in quadruplicale In form EA-3 ! as prescribed under Hule & of Ceniral
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be asccompanied by a fee of As
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty demandfimerest/penallylrefund 8 upte 5 Lac, 5 Lac Io 50 Lac and
above 3 Lac respectively in the form of crossed bank draft in favour of Assy Regisirar of branch of any nominated public
seclor bank of the place where the bench ol any nominated public seclor bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. S00/-.
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The appeal under sub section (1) of Section BE of the Finance Ad, 1994 1o the Appellate Trbunal Shall be filed in
quadruplicate in Form S.T.5 as pescribed under Rule 9{1) of the Service Tax Rules. 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be cenified copy) and should be accompanied by a fees of Hs
1000/ where the amount of service tax & interest demanded & penalty levied of Rs 5 Lakhs or less, Rs.50000- where the
amount of service tax & inleres! demanded & penalty levied is  more than five takhs bul nol exceeding As Filty Lakhs,
s 10,000~ where the amount of service lax & inlerest demanded & penalty levied s more than fity Lakhs rupees, n the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is siluated. / Application made for grant of siay shall be accompanied by a fee of Rs 500/
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The appeal under sub section (2) and (2A) of \he section 86 the Finance Acl 1994, shall be filed in For ST.7 as prescribed
under Aule 9 (2] & 9{2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excige or Commissioner, Central Excise [Appesls) (one of which shall be a cedified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissianer ar Deputy Commissionar of Central Excisel Service Tax
to file the appeal before the Appellate Tribunal
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For an appeal 1o be fled before the CESTAT, wnder Section 35F of the Central Excise Act, 1044 which is also made
applicable to Service Tax under Section B3 of the Finance Act, 1994, an appeal againsi this order shall hie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penally are in dispule, or penally, where penally alone is in
dispute, provided the amount of pre-deposit payable would be subject 1o a cefling of Rs, 10 Crores,

Under Central Excise and Service Tax, “Duly Demandad™ shall include :

(i) amount delermined under Section 11 0]
(i} amount af emonecus Cenvat Credit taken;
(i) amount payable under Rule & of the Cenval Credil Rules

- provided further that the provisions of this Section shall nol apply to the stay application and appeals pending before
any appellate authority prior fo.the commencement of the Finance (No.2) Act, 2014
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Revision Eplnuﬂun to Government of India:
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A revision application lies o the Under Secretary, to the Government of India, Revision Application Unit, Minisiry of Finance,

Depariment of Revenue, 41h Floor. Jeevan Deep Buflding, Parfiament Street. New Delhi-110001. under Section 35EE of the

CEA 1844 in respect of the following case, govemed by first proviso to sub-section (1) of Section-358 ibid:

u&mtﬁﬂqmmtm#ﬂ,m@ﬁmﬂﬂﬂﬁmﬁﬁvwmmﬁﬂmwp#wm#mwmﬁmﬂm
Rt Bt o S AE W ZEY AR AR ST & 2, a1 TR s ap A an s F A & e & e, TR s o
faelt 3w 7E # WA & qEEW & #\

In case of any loss of goods, where the loss occurs in transit from a faclory to @ warehouse or 1o another faciory or from one
warehouse to another during the course of processing of the goods in a warehouse o in slorage whether in a factory or in a
warehouse
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In case of rebate of duly of excise on goods exported 1o any country or lemiory oulside India of on excisable malerial used in
the manufaciure of the goods which are exporied to any country of teritory culside India.

af 3 o W AW R R uRE F A, Aua  aEe w A Rt R o b
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty
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Credit of any duly allowed to ba ulilized lowards payment of excise duly on final products under the provisions of this Act or
the Bules made there under such oeder is passed by the Commissioner (Appeals) on or after, the dale appointed under Sec.
109 of the Finance (No.?) Act, 1998
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Ceniral Excise (Appeals)
Rules, 2001 within 3 months from the dale on which the order sought to be appealed againsl |8 communicated and shall be
accompanied by two copies each of the OO and Order-In-Appeal. It should siso be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account
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The revision npd'lul}nn shall be accompanted by a lee of Rs. 200 where the amount involved in FRupess One Lac or loss
and Rs. 1000/- where the amount invalved |8 more than Rupees One Lac
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In c3se. If the order covers varous numbers of order- in Original, fee for each O.0. should be paid in the aloressid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the ane application 1o the Central Govi. As the case
may be, is filled to avold scriptoria work If excising FRs. 1 fakh fee of Rs 1004 Tor each.
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One copy of application or O..0. a5 the case may be, and the order of the adjudicating authority shall bear a court fee slamp
of Be 6.50 as prescribed under Schadule-| in terms of the Court Fee Act, 1975, as amended
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Atiention is also invited 1o the rules covering these and other related malters contained in the Customs. Excise and Service
Appeltate Tribunal (Procedure} Rules, 1982,
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Far the slaborate, detailed and lalest provisions relating to filing of appeal to the higher appellate authority, the appeflant may
refer 1o the Deparimental website www chec gov.in
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:: ORDER IN APPEAL ::

M/s. Sardar Sarovar Narmada Nigam Limited, Block No. 12, 2™ floor, New Sachiwalaya
Complex, Gandhinagar (hereinafter referred to as "Appellant”) has filed present appeal against
Order-in-Original No. 7/ST/REF/2017 dated 09.01.2017 (hereinafter referred to as "the
impugned order”), passed by the Assistant Commissioner, Service Tax Division, Rajkot

(hereinafter referred to as the “lower adjudicating authority”).

2. Briefly stated, facts of the case are that appellant is a wholly owned Gujarat
Government Limited Company engaged in construction of Canal, Dam, etc. by giving
contracts/agreements to contractors; that they had given contract to M/s. Kishan
Infrastructure Private Limited, Rajkot (hereinafter referred to as “M/s. Kishan") for
construction of canal; that the appellant reimbursed service tax of Rs. 1,31,13.473/- to
M/s. Kishan for the services of construction provided during the period from 01.07.2012 to
29.01.2014 and filed refund claim on 07.11.2016 as the service tax has been exempted
retrospectively under Section 101 of the Finance Act, 2016. The lower adjudicating
authority vide impugned order rejected refund claim of Rs. 1,31,13,473/- on the ground
that M/s. Kishan was not registered with Service Tax department and they had not filed
ST-3 returns and therefore it is not possible to verify that the appellant had received
services from M/s. Kishan and M/s. Kishan had deposited the claimed amount in
Government account for the said services for which refund has been claimed and

jurisdiction of service provider is not ascertained.

3. Being aggrieved with the impugned order, appellant has filed appeal, inter-alia, on

the following grounds: -

(i) Refund of service tax paid is governed by the provisions of Section 11B of Central
Excise Act, 1944, which has been made applicable to service tax as per Section 83 of
Finance Act, 1994. The 2" proviso to Section 11B states that limitation of one year shall
not apply where any duty and interest, if any, paid on such duty has been paid under

protest.

(i) The retrospective amendment was made in Finance Act, 1994 whereby the services
provided to the appellant for construction, repair and maintenance of canal, dam and other
irrigation works became exempt and no longer remained under the purview of service tax
Hence, service tax paid has to be refunded because services on which such service tax
had been deposited has been exempted retrospectively under Section 101 of Finance Act,
2016. As final burden of the service tax claimed as refund has been borne by the appellant
as a service recipient, such refund needs to be granted to the appellant. Such amount
assumes the character of 'deposit’. Retention of such amount would be wholly
unauthorized in terms of Article 265 of the Constitution of India which states that taxes not

to be imposed except under authority of law, no tax shall be levied or collected except by
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authority of law. It is well established law that once the tax has been exempted from the

beginning, the same cannot be retained by the authority. The appellant relied on decisions
in the case of Alcatel Modi Network Systems Limited reported as 2008 (221) ELT 358
(P&H) and U.P. Twiga Fiberglass Ltd.

(i)  The appellant awarded a contract for construction of canal structure work and lining
work to M/s. Kishan who provided services as per terms and conditions of the contract
The appellant had reimbursed service tax of Rs. 1,31,13,473/-. Whether service provider is
registered or not is not the appellant's domain, the fact is that appellant had reimbursed
service tax to service provider and service provider had deposited the said amount to
credit of the Government vide Challan Nos. 80269 and 80280 dated 05.11.2015.

(iv)  The service provider was registered with Range-l, Service Tax Division, Rajkot as
can be confirmed from EASIEST. Further, when an assessee had taken up the service tax
registration under ‘non-assessee’ terms, the same does not change its legal position under
jurisdictional service tax department, where it is registered as non-assessee as per

Service Tax Rules.

(v)  The contention of lower adjudicating authority for non-filing of Service Tax Returns
(ST-3) is not correct as assessees who have obtained service tax registration under non-
assessee terms are not required to file any tax returns as per CBEC Circular No,
919/9/2010-CX dated 23.3.2010.

4 Personal hearing in the matter was attended to by S/Shri Yash Shah & Vedant Raval,
Chartered Accountant, who reiterated the Grounds of Appeal and nothing more to add. No one
appeared from the department despite P.H. notices issued to them.

FINDINGS: -

5. | have carefully gone through the facts of the case, impugned order, appeal
memorandum and written as well as oral submissions made by the appellant. The issue to be
decided is whether in the facts and circumstances of the present case, the impugned order

passed by the lower adjudicating authority rejecting refund claim of service tax is correct or

not.
NN

6. | find that the appellant is a service receiver and had received the services from
M/s. Kishan for construction of canal and repair & maintenance of canal and reimbursed
service tax levied thereon to M/s. Kishan, during the period from 01.07.2012 to
29.01.2014. M/s. Kishan-a service provider, were registered as 'non-assessee’ with
Service Tax Division, Rajkot and had made payment of service tax into Government
account vide Challan No. 80269 and 80280, both dated 05.11.2015. The Central
Government in terms of Section 101 of Finance Act, 2016, has provided retrospective

exemption from service tax on taxable services of construction, erection, commissioning,
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installation, completion, fitting out, repair, maintenance, renovation or alteration of canal, dam

or other irrigation works provided to a government authority or a board or any other body set
up by an Act of Parliament or a State Legislature; or established by the Government, with
ninety per cent or more participation by way of equity or control. The appellant filed refund
claim of Rs. 1,31,13.473/- with the authority under whose jurisdiction, the service provider is

located.

7. The appellant has contended that service provider had taken registration as ‘non-
assessee’ and whether service provider is registered or not, is not the appellant's domain
and fact is that appellant has reimbursed service tax to service provider and service
provider has deposited the said amount to credit of the Government vide Challan Nos.
80269 and 80280, both dated 05.11.2015. | find that the appellant has produced copy of
contract/agreement made with service provider, copy of R.A. Bills issued by the service
provider, copy of declaration of service provider that service tax has been reimbursed to
them, copy of challans evidencing payment of service tax to the Government account,
copy of ledger account along with certificate of Chartered Accountant evidencing that
incidence of service tax has been borne by them and not passed on to other person, etc.
It could be established from the said documents that M/s. Kishan has provided
construction service and repair & maintenance service to the appellant for canal or other
irrigation work and that payment of service tax has been made by the appellant to the
service provider who has deposited service tax into Government account. Thus, receipt of
service by the appellant from M/s. Kishan and payment of service tax into Government

account by M/s. Kishan cannot be questioned without any valid reason.

8. The lower adjudicating authority has rejected the refund claim for the reason that
the service provider has not filed ST-3 returns. | find that CBEC vide Circular No.
919/9/2010-CX dated 23.3.2010 has clarified that the assessees who have obtained
service tax registration under non-assessee terms are not required to file any tax returns.
Non-filing of ST-3 returns by the service provider cannot be a ground for rejection of
refund claim filed by the service receiver and thus it cannot be sustained. Therefore, | am
of the considered view that substantial benefit admissible to the appellant cannot be
withheld for the reason of non-submission of ST-3 returns by the service provider. R
\ Ve
9. | find that Section 101(1) of Finance Act, 2016 grants retrospective exemption in respect
of taxable services provided during 01.07.2012 to 29.01.2014 to a government authority or a
board or any other body set up by an Act of Parliament or a State Legislature; or established
by the Government, Section 101(2) of the Act states that refund shall be made of all such
service tax which has been collected but which would not have been so collected. The
appellant is established by the State Government with 80% or more participation by way of
equity and carrying out functions entrusted to a Municipality, falls under the definition of
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&
‘Government authority’ by virtue of Notification No. 25/2012-ST dated 20.06.2012 as amended

by Notification No. 2/2014-ST dated 30.01.2014 and the appellant is engaged in constructing
Canal, Dam, etc. for and on behalf of State Government. The appellant has received
construction and repair & maintenance service of canal from M/s. Kishan and reimbursed
service tax on taxable services received by them during the said exempted period. Consequent
upon insertion of Section 101 of the Act, they filed refund claim of service tax wherein they
have provided copy of ledger account evidencing payment of service tax to the service
provider and Certificate of Chartered Accountant certifying that incidence of service tax has
been borne by them and not passed on to any other person. They have also declared that no
cenvat credit of service tax so paid by them has been availed. However, the lower adjudicating
authority has not verified the doctrine of unjust enrichment. Therefore, | find it proper to remand
back the matter to lower adjudicating authority to verify the doctrine of unjust enrichment and
pass fair and reasoned order within 3 months from receipt of this order, after affording
sufficient opportunities to the appellant to explain their case. The appellant is also directed to
produce written submissions along with documentary evidences to the lower adjudicating

authority in support of their claim within one month of receipt of this order.

9.1 | find that Commissioner (Appeals) has inherent power to remand a case as decided by
the Hon'ble CESTAT in the cases of CCE, Meerut Vs. Singh Alloys (P) Ltd. reported as
2012(284) ELT 97 (Tri-Del) and CCE, Meerut-ll Vs. Honda Seil Power Products Ltd. reported
as 2013 (287) ELT 353 (Tri-Del). The Hon'ble Gujarat High Court in Tax Appeal No. 276 of
2014 in respect of Associated Hotels Ltd. has also held that even after the amendment of
Section 35A (3) of the Central Excise Act, 1944 after 11.05.2001, the Commissioner (Appeals)

would retain the power to remand an appropriate case.
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10.  The appeal filed by the appellant stands disposed off in above terms.
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M/s. Sardar Sarovar Narmada Nigam Limited, | #. §aR G31a? a1 s fefacs, |
Block No. 12, 2" floor, &A@ . 93, g Hfre,
New Sachiwalaya Complex, = Wieare™ Hicad I
Gandhinagar e
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise Commissionerate, Rajkot.

3) The Assistant Commissioner, GST & Central Excise Division-I, Rajkot.

4) Guard File,
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