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:: ORDER IN APPEAL :: ) !

M/s. Rikon Clock Manufacturing Company, Morbi-Rajkot Road, Nr.
Lajai Village, Morbi, District — Rajkot (hereinafter referred to as "the appellant”)
has filed present appeal against Order-In-Original No. 01/AR-I/MRV/2016-17
dated 16.12.2016 (hereinafter referred to as "the impugned order”), issued by
the Superintendent, Central Excise, AR-I, Morbi (hereinafter referred to as "the

lower adjudicating authority”).

2. The facts of the case are that it was found that the appellant had
availed the cenvat credit of service tax paid on outward transportation services
used for transportation of their finished goods from their factory, which was not
proper in view of the definition of “input service” as given at Rule 2(l) of the
Cenvat Credit Rules, 2004 (hereinafter referred to as "the CCR, 2004") and the
appellant had declared their factory gate as “"place of removal” and therefore,
any services availed by the appellant after clearance of finished goods from the

place of removal is not an input service.

2.1 The demand of recovery of wrongly availed cenvat credit along
with interest proposed for the periodical Show Cause Notice bearing No.
MRV/Demand/Rikon/AR-447/10-11 dated 08.06.2016 covering period from July,
2015 to December, 2015 was confirmed by the lower adjudicating authority vide
impugned order along with interest under Rule 14 of the CCR, 2004 read with
Section 11A/Section 11AA of the Central Excise Act, 1944 and imposed penalty
under Rule 15 of the CCR, 2004 read with Section 11 AC of the Act. LA } )
o

3. Being aggrieved with the impugned order, the appellant preferred

the present appeal, inter-alia, on the following grounds:

(i) The demand has been confirmed on the ground that cenvat credit
of service tax paid on outward transportation charges is not available as the
transactions of the appellant are not on F.O.R. basis. The lower adjudicating
authority erred in confirming the demand on the ground that in terms of the
agreement with the distributor, the transactions cannot be termed as F.O.R.

(ii) The observation of the lower adjudicating authority in para 19 is

improper and unjustified in as much as while interpreting the relevant clause,
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the lower adjudicating authority has observed pick and choose system. The
agreement is required to be read in toto and not in piecemeal.

(iii) The lower adjudicating authority has erred in confirming the
demand ignoring the fact that the goods were chargeable to duty under the
provisions of Section 4A of the Central Excise Act, and therefore in terms of the
definition of “retail sale price” as referred in the said Section, all the charges
upto the delivery to the ultimate customer are recovered in the assessable value
and consequently the transactions can very well be said to be covered under the
term "FOR".

(iv) The lower adjudicating authority has erred by relying on the
provisions of Section 39 of the Sale of Goods Act, 1930 in as much as the
delivery of goods to the transporter where the transportation charges are borne
by the applicant, the transporter becomes the agent of the person who bears the
transportation charges. Therefore, the transactions can be termed as F.O.R. and

consequently the credit as claimed is allowable.

(V) The lower adjudicating authority has erred in confirming the
demand ignoring the fact that the SCN dated 08.06.2016, invoking extended
period of limitation is bad in law in as much as the department had knowledge of
the fact that the appellant is availing cenvat credit of service tax paid on outward

-
o

transportation charges. L

(vi) The lower adjudicating authority has erred in imposing penalty.
The ground raised for withdrawal of demand may be treated as part of the
ground raised for setting aside the penalty. The issue involves interpretation of
relevant clause and therefore no penalty is liable to be imposed under Rule 15 of
the CCR, 2004.

(i) The lower adjudicating authority has also erred in confirming the
interest under the relevant provisions in as much as cenvat credit is clearly

allowable and no part of amount is liable to be recovered.

4. Personal hearing in the matter was attended by Shri Paresh Sheth,
Advocate, who reiterated the grounds of appeal and submitted that sale is on
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FOR basis; that the invoices have general note for loss which can't override
purchase oders; that transportation cost is incurred by them and not separately
recovered from their customers; that in similar case OIA dated 25.09.2017 has

been decided by Commissioner (Appeals).

4.1 Shri S. K. Acharya, Superintendent, Morbi — 1 Division attended
personal hearing on behalf of the Department and submitted that in an earlier
order dated 28.11.2016 the then Commissioner (Appeals) had decided in favour
of Department and against the appellant. However, Shri Sheth submitted that
they had gone in appeal against that order dated 28.11.2016 and CESTAT has
remanded case back to adjudicating authority to ascertain place of removal form
the condition of sale of the goods.

Findings:-

5 I have carefully gone through the facts of the case, impugned
order, grounds of appeal and submissions made by appellant as well as the
department. The issue to be decided in the present appeal is as to whether the
impugned order disallowing cenvat credit of service tax paid on outward
transportation charges is proper or otherwise in the facts of the case.

b. It is a fact that the appellant had availed cenvat credit of 5ewi::e.
tax paid on outward transportation services used for transportation of finished
goods from factory gate treating outward transportation service as input service.
Definition of “input service” as provided under Rule 2(l) of the CCR, 2004 reads
as under:-
(1) "input service” means any service,-
(i)  used by a provider of taxable service for providing an output
service; or
(i)  used by the manufacturer, whether directly or indirectly, in or in
relation to the manufacture of final products and clearance of
final products upto the place of removal,
and includes services used in relation to setting up, modernization,
renovation or repairs of a factory, premises of provider of output
service or an office relating to such factory or premises, advertisement
or sales promotion, market research, storage upto the place of

removal, procurement of inputs, activities relating to business, such as
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accounting, auditing, financing, recruitment and quality control, a5
coaching and training, computer networking, credit rating, share
registry, and security, inward transportation of inputs or capital goods

and outward transportation upto the place of removal;”.

6.1 I find that “input service” means any service used by the
manufacturer, whether directly or indirectly, in or in relation to manufacture of
final products and clearance of final products upto the place of removal. It is
therefore very clear that as per main clause - the service should be used by the
manufacturer which has direct or indirect relation with the manufacture of final
products and clearance of final products upto the place of removal and the
inclusive clause restricts the outward transportation upto the place of removal.
As per the provisions of Section 4(3)(c) of Central Excise Act, 1944, “place of
removal” means a factory or any other place or premises of production or
manufacture of excisable goods; a warehouse or any other place of premises
wherein the excisable goods have been permitted to be stored without payment
of duty or a depot, premises of a consignment agent or any other place or
premises from where the excisable goods are to be sold.
6.2 I also find that the Board vide Circular No. 97/8/2007-ST dated
23.08.2007 has clarified admissibility of Cenvat credit in respect of service tax
paid on goods transport by road. I would like to reproduce relevant text, which
reads as under:

'(¢) ISSUE: Up to what stage a manufacturer/consignor can

take credit on the service tax paid on goods transport by road?

COMMENTS: This issue has been examined in great detail by

the CESTAT in the case of M/s Gujarat Ambuja Cements Ltd. vs

CCE, Ludhiana [2007 (006) STR 0249 Tri-D]. In this case, CESTAT

has made the following observations:-

"the post sale transport of manufactured goods is not an input for

the manufacturer/consignor. The two clauses in the definition of

input services' take care to circumscribe input credit by stating that

service used in relation to the clearance from the place of removal

and service used for outward transportation upto the place of

removal are to be treated as input service. The first clause does not

mention transport service in particular. The second clause restricts

transport service credit upto the place of removal. When these two
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clauses are read together, it becomes clear that transport service
credit cannot go beyond transport upto the place of removal. The
two clauses, the one dealing with general provision and other
dealing with a specific item, are not to be read disjunctively so as
to bring about confiict to defeat the laws' scheme. The purpose of
interpretation is to find harmony and reconciliation among the
various provisions".

Similarly, in the case of M/s Ultratech Cements Ltd vs CCE
Bhavnagar 2007-TOIL-429-CESTAT-AHM, it was held that after the
final progucts are cleared from the place of removal, there will be
no scope of subsequent use of service to be treated as input. The
above observations and views explain the scope of the relevant
provisions clearly, correctly and in accordance with the legal
provisions. In conclusion, a manufacturer / consignor can take
credit on the service tax paid on outward transport of goods up to
the place of removal and not beyond that.

8.2 In this connection, the phrase place of removal' needs
determination taking into account the facts of an individual case
and the applicable provisions. The phrase place of removal' has not
been defined in CENVAT Credit Rules. In terms of sub-rule (t) of
rule 2 of the said rules, if any words or expressions are used in the
CENVAT Credit Rules, 2004 and are not defined therein but are
defined in the Central Excise Act, 1944 or the Finance Act, 1994,
they shall have the same meaning for the CENVAT Credit Rules as
assigned to them in those Acts. The phrase place of removal' is
defined under section 4 of the Central Excise Act, 1944. it states
that, -

"Place of removal” means-

(i) a factory or any other place or premises of production or
manufacture of the excisable goods ;

()  a warehouse or any other place or premises wherein the
excisable goods have been permitted to be stored without payment
of duty ;

(i) a depot, premises of a consignment agent or any other place
or premises from where the excisable goods are to be sold after
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their clearance from the factory; from where such goods are
removed., "

It is, therefore, clear that for a manufacturer /consignor, the
eligibility to avail credit of the service tax paid on the
transportation during removal of excisable goods would  depend
upon the place of removal as per the definition. In case of a
factory gate sale, sale from a non-auty paid warehouse, or from a
duty paid depot (from where the excisable goods are sold, after
their clearance from the factory), the determination of the place of
removal' does not pose much problem. However, there may be
Situations where the manufacturer /consignor may claim that the
sale has taken place at the destination point because in terms of
the sale contract /agreement (i) the ownership of goods and the
property in the goods remained with the seller of the goods till the
delivery of the goods in acceptable condition to the purchaser at his
door step; (ii) the seller bore the risk of loss of or damage to the
goods during transit to the destination,; and (1ii) the freight charges
were an integral part of the price of goods. In such cases, the
credit of the service tax paid on the transportation up to such place
of sale would be admissible if it can be established by the claimant
of such credit that the sale and the transfer of property in goods (in
terms of the definition as under section 2 of the Central Excise Act,
1944 as also in terms of the provisions under the Sale of Goods
Act, 1930) occurred at the said place.”.

1)

Qs

(Emphasis Supplied)

The above circular was modified vide CBEC Circular No. 988 / 12 /
2014 - CX dated 20.10.2014. The relevant para of said circular reads as under:

"4) Instances have come to notice of the Board, where on the basis
of the claims of the manufacturer regarding freight charges or who
bore the risk of insurance, the place of removal was decided
without ascertaining the place where transfer of property in goods
has taken place. This is a deviation from the Board's circular and is
aiso contrary to the legal position on the subject.

5) It may be noted that there are very well laid rules regarding the
time when property in goods is transferred from the buyer to the
seller in the Sale of Goods Act , 1930 which has been referred at
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paragraph 17 of the Associated Strips Case (supra ) reproduced
below for ease of reference -
"17. Now we are to consider the facts of the present case as to find
out when did the transfer of possession of the goods to the buyer
occur or when did the property in the goods pass from the seller to
the buyer. Is it at the factory gate as claimed by the appellant or is
it at the place of the buyer as alleged by the Revenue? In this
connection it is necessary to refer to certain provisions of the Sale
of Goods Act, 1930. Section 19 of the Sale of Goods Act provides
that where there is a contract for the sale of specific or ascertained
goods the property in them is transferred to the buyer at such time
as the parties to the contract intend it to be transferred. Intention
of the parties are to be ascertained with reference to the terms of
the contract, the conduct of the parties and the circumstances of
the case. Unless a different intention appears; the rules contained
in Sections 20 to 24 are provisions for ascertaining the intention of
the parties as to the time at which the property in the goods is to
pass to the buyer. Section 23 provides that where there is a
contract for the sale of unascertained or future goods by
description and goods of that description and in a deliverable state
are unconditionally appropriated to the contract, either by the seller
with the assent of the buyer or by the buyer with the assent of the
seller, the property in the goods thereupon passes to the buyer.
Such assent may be expressed or implied and may be given either
before or after the appropriation is made. Sub-section (2) of
Section 23 further provides that where, in pursuance of the
contract, the seller delivers the goods to the buyer or to a carrier or
other bailee (whether named by the buyer or not) for the purposes
of transmission to the buyer, and does not reserve the right of
aisposal, he is deemed to have unconditionally appropriated the
goods to the contract.”
6) It is reiterated that the place of removal needs to be ascertained
in term of provisions of Central Excise Act, 1944 read with
provisions of the Sale of Goods Act, 1930. Payment of transport,
inclusion of transport charges in value, payment of insurance or

who bears the risk are not the relevant considerations to ascertain
the place of removal. The place where sale has taken place or
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when the property in goods passes from the seller to the buyer is
the relevant consideration to determine the place of removal”.

(Emphasis Supplied)

6.4 The harmonious reading of above Circulars issued by CBEC on
availability of cenvat credit in respect of service tax paid on outward
transportation charges provides that such credit would be admissible only if the
claimant establishes that the sale and the transfer of property in goods (in terms
of the definition as under section 2 of the Central Excise Act, 1944 as also in
terms of the provisions under the Sale of Goods Act, 1930) occurred at the said
place. The Circulars very categorically say that the place where sale has taken
place or when the property in goods passes from the seller to the buyer is the

relevant consideration to determine the place of removal.

6.5 Section 19 of the Sale of Goods Act, 1930 reads as under:-

19. Property passes when intended to pass.—

(1) Where there is a contract for the sale of specific

or ascertained goods the property in them s
transferred to the buyer at such time as the parties

to the contract intend it to be transferred.

(2) For the purpose of ascertaining the intention of

the parties regard shall be had to the terms of the
contract, the conduct of the parties and the

circumstances of the case.
(Emphasis supplied)

6.6 In view of the above provisions of the Sale of Goods Act, 1930, it is
clear that the title of the goods passes from seller to the buyer at such time as
the parties to the contract intend it to be transferred. The Intention is to be
ascertained with reference to the terms of the contract, the conduct of the
parties and the circumstances of the case. In the present case, the appellant has
produced sample invoices issued to their buyers, corresponding purchase orders
placed by the buyers, lorry receipts, etc. to substantiate their claim that the
transactions were on F.O.R. basis and that they have satisfied the conditions
stipulated under the provisions of the Act. The scanned image of sample
purchase order dated 03.10.2015 placed by a buyer M/s. Bonding Moment
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Creators Pvt. Ltd., Navi Mumbai, is re-produced as under: -

Date: 03.10.2015

o,
M. Deepak Mehta

RN CLOCE MEG. COMPANY
MAORB-RAJEDT B0AD
LAJARVILLAGE, MORRAE3GA641

Sulr Purchass orcer Wall Clocks — Model No, 1751

Cear Mr. Despak,

W are glad to contirm the order of 1000 nos of Wall docks [modetng 1751}, details of the same are a5
below cpecilicatians

SNo. | Particulan .  [hae  [ouastity Amount
1. | Winll Clocks with Lattery {as per refs image ond aimserk i 18500 r 1000 18500000
| shared) " e o i :

0% payment advance with Purchase Crder and balances before defivery

TERMS & CONDITIGNS:

. The above price is inciuding dial printing, battery, 12.50% Central Exclse and 23 C57
[against C-formb

- Dalivery of W0 nos by 100h October 2015 and remaisisg 700 by 15th Ocober 2015

. Hands of 2l the clocks to be delivered separately by 8 Ociober 2015

L] FADLR. Naws ddurmbas

Thanks & Regards

Eneta Chopraa
Director
Bonding Moment Creators Pyt Lid
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The Scanned image of Invoice No. HOME-722 dated 09.10.2015 issued by the
appellant to M/s. Bonding Moment Creators Pvt. Ltd., Navi Mumbai is also

reproduced as under: -

11Les |
INVOICE UNDER RULE - rnwur;nﬁgn'igﬁ.ssses

ﬂKDN CLOCK MANUFA(‘TURING CO.

PROCRICTS - CUANTS CLOTKS & ALARM TIVE PECES PHOHE | OFFICE - 22829 - 95 168
i za'eg SLATHPLOT, MORH 38 §41 FELEL) INDIA FACTORY : EREZT-ESH00 1 301 7 2
ERCTORY MORE RABET AOAD, VILLAGE - LA Fax AR AR
s, Fleneddocks com § ot it ErvRoncirks oom { e} ]
Rk o TH e S : NG —
T WA ” |
3 ki, et T RE,EEIIE ITJ&:IEE 3 H. Mo 91082800
Bl REG. Mo AAIFATEIZGNWAIG INUGICE Me HOME-T22 BiIDK Mo @
M ABJFRTRICNEMO1 | COMMODITY ki
EFMCE T m_ﬂfn_?a'amﬁf-:m] QUARTZ CLOCKS | INVDICEDATE QUAQI2016 -
1T | HIE 13 CE 103
BONDING MOMENT CREATORS PYT, LTD TIME OF [SGLIE OF VO
108 15T FLOOH REMOVAL DETE & TIME ek
GALIRE CONM. COMPLEN, SEC -11 fo. OF PACHAGES 50 *0
CBE BELAPUS | VEHICAL Mo MH DA FL BTG
WAVT MUTNEE Al-4006 14—-Maharaahtra | pigraTCH BY  PABA THANSPORT
30T TN Mo, Z73TIOTOEATY |
CHETTH N 2730700870 SALES AG, G- FORM |
; B He W
E |7 DESCRIPTION OF GOOUS : . N N TR
RIKON BRAND ANALOGLUE TOTAL MRP | MRPRs. | H BASH. HATE AMOUNT
QUARTZ CLOCKS IALARM TIME PIECES i e b |
| W 1751 PICTURE ' T Taaen]  wm| -.«mf 0 A ] |
| | :
| |
’ i
| | ‘ |
¥ |
3 |
! |
; - : .
| | |
| i,
| ! e
|
Ooer ggap: o Pos { [
120621150000, ' . '
g,y | |
o2 e |
0.0 -201 | :
I
|
- ! | | sl
00000006 1E 1 BRO00. 00 i | -
® Vilize ASSESSED UNDER SELTION € (4] Total Pes | 1000| AMOUNT 180040.00
HOFC BANK MORRI am: Mo . 0307630000130 IF5C € cum: HOF eI TEcme 1230 % | 7050000
. — P ———— - e —y | "
i SPECIALLY MADE FOR BONDING MOMENT NOT FOR RESALE [, o
SAH Cewn | noa
___"""l'i" Chiaess I..I ! rJ )
R . | “ub Totel 'nulnm:
M Dty Towtirily T Thenusand Foee Hupded Onody | EET I I8
3 L it |
= I S | I . & a0
DRCE TOTAL e 7 T
- i Firje | FiT s Ept |fv ﬁw ].ln L | Iur.ar :un', Grand Total : . 18500800 |
i |

PR, LB ARED RN L R MOTTIPICAT IO S0 B0l En 1.5 Jraw

3 r'i:-Nnr'rmHl:. g

ks Fioe, RTRORY 100K MANUEACTURING T |-

pEd i s £

[ _.f--'r')'u: s T f1 ‘-ti"" B

- ! i i b | I :

' ﬁ

40U 1DAIEE DATE 13923007 CET Na 3 ; e Sy i
——— gy - A — e L b

L) by _r"- e
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6.7 The purchase order placed by the said buyer mentioned the terms
“free on road (F.O.R.) Navi Mumbai’, It implies from the terms mentioned in the
purchase order that freight upto the destination of the buyer i.e. Navi Mumbai is
to be borne by the appellant and nothing else. From the said terms, it does not
transpire that the ownership of the goods is transferred at the doorstep of the
buyer. The invoices issued by the appellant after receipt of purchase orders
clearly mentioned the term No. 3 i.e. "We shall not be responsible for any loose,
breakage or damage in transit”. It reveals from the said terms & condition that
the goods sold by the appellant to the buyer at the factory gate only and
therefore the place of removal in the instant case is “factory gate”. Thus, I find
that the sale of goods gets completed and the ownership of the goods is
transferred at the factory gate and therefore the place of removal in the instant
case is “factory gate” in terms of Section 19 of the Sale of Goods Act, 1930.

6.8 The appellant has submitted a copy of order dated 24.08.2017
passed by Hon'ble CESTAT, Ahmedabad on their own similar issue, wherein also
held that "o ascertain the place of removal’ from the condition of sale of the
goods, so as to be eligible to CENVAT credit on the service tax paid on out ward
freight (GTA Service)”.

WA ::’33‘
7, The lower adjudicating authority, in the impugned order, has
categorically held that supportive documents do not prove the test of
admissibility of cenvat credit beyond factory gate in accordance with law and I
also hold the same. I find that the terms & conditions mentioned in the sample
copies of invoices issued to customers, make clear that the transfer of excisable
goods is taking place at factory gate only and the appellant has not provided any
other cogent evidences to ascertain that the sale and transfer of excisable goods
is occurred at the premises of the buyer. On the contrary, it transpires from the
terms and conditions that the ownership of excisable goods is transferred from
seller to buyer at factory gate of the appellant only and therefore the “place of
removal” is the factory gate.

8. On the basis of the above documentary evidences and in light of
situations described in para 5 of the Board's Circular No. 988 / 12 / 2014 — CX
dated 20.10.2014, it is amply clear that the appellant has not taken the
responsibility of the goods till it gets delivered at buyer's end. Thus, the
appellant has failed to comply with regard to the determination of “place of
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removal” and nature of sale as envisaged in terms of the provisions of the
Central Excise Act, 1944 and in terms of the provisions of the Sale of Goods Act,
1930. It has also been clarified under CBEC Circular No. 988/12/ 2014 — CX
dated 20.10.2014 that payment of transport, inclusion of transport charges in
value, payment of insurance or who bears the risk are not the relevant

considerations to ascertain the place of removal.

8.1 In view of above, I find that the only claim of the appellant that
their sales are on F.O.R. destination basis is without any rational evidence
produced by them. In the absence of any evidence, the appellant’s claim that
their sales were on F.O.R. basis cannot be accepted. In view of this, cenvat
credit of service tax paid on outward transportation would not be admissible. In
support of my above views, I place reliance on the following case-laws.

» Swastik Industries - 2010 (19) S.T.R. 220 (Tri. - Del.)

» Vesuvious India Ltd. - 2014 (34) S.T.R. 26 (Cal.)

8.2 I also rely on the judgment of Hon'ble Supreme Court in the case
of Ispat Industries Limited reported as 2015 (324) ELT 670 (S.C.) wherein it has
been held that with effect from the Amendment Act of 28.09.1996, the place of
removal only has reference to places from which the manufacturer is to sell
goods manufactured by him, and can, in no circumstances, have reference to the
place of delivery which may, on facts, be the buyer’s premises.

QAR
i r/_,--"'-'

8.3 As regard to the argument that the extended period of limitation is

not applicable in the case department had knowledge of the fact that the

appellant is availing cenvat credit of service tax paid on outward transportation

charges. I find that the lower adjudicating authority has properly and correctly

confirmed the demand under Rule 14 of the CCR, 2004 read with Section 11A of

the Central Excise Act, 1944 treating it a normal case rather than invoking

suppression of facts.

9 Regarding levy of interest, I find that since the demand of recovery
of wrongly availed cenvat credit is upheld, the interest is mandatory and
automatically attracted; hence, I don't find any reason to interfere with the
impugned order for payment of interest. Regarding imposition of penalty, the
appellant has argued that the issue involves interpretation and therefore, no
penalty can be imposed. 1t is a fact that the appellant has not complied with the
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conditions of Rule 2(l) of the CCR and also in CBEC Circulars dated 23.08.2007
and dated 20.10.2014 but even then continuously availed wrong cenvat credit
for last 6-7 years without providing any cogent evidence with regard to sale and
transfer of goods. Therefore, the appellant has grossly contravened the
provisions of Cenvat Credit Rules, 2004 and is liable for mandatory penalty under
Rule 15 of CCR. I am, therefore, in complete agreement with the views of the
lower adjudicating authority and uphold the penalty.

9.1 In view of the above, I reject the appeal and uphold the impugned
order.
R.:3 Ifrorhdl @Rt gof Y 318 I 1 RAUeRT 3wed add ¥ fear
AT E
9.2 The appeal filed by the appellant stands disposed off in above
terms.
e
T s
(FAR FA)
HTIF (3dieH)

By Regd. Post AD.

To,

M/s. Rikon Clock Manufacturing |#. R Fates Retharafir Sasit
Company, s T
| Morbi-Rajkot Road, Nr. Lajai Village, | e = ISIHIE I3, FMI a3 94,

Morbi.

—_— e

Copy to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Assistant Commissioner, GST & Central Excise, Morbi Division, Rajkot.

4. Guard File.
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