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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above mentiooed OIO issued by Additional/JoinrDepulv/Assislanl Commissioner. Cenlral Excrse / Service Tax.

Rajkot / Jamnagar / Gandhidham

3T+tr6-di & gffi 6T dIJI (rE rLII /Name&Address of the Appellant & Respondent :-

M/s. Rikon Clock lvlantriacturing Co., lVlorbi-tia.ikotHighu ay. Near l-a.iai

Villagc.Morhi.Dist : Ra.ikot

aff lnea(3fil-fl) n.{fta dd.qFd ffilif-a -tft * la-Ir{d qfirnrft i cltrr+{or + sF$ }+fr aq{ 6{ E-6dr tl/
Any person agqrieved by this Order in'Appeai ma! file an appeal lo the apDlopriate authorilv in lhe ,ollowrog wav

d|8r ?16.idq'rflrd ?ti;s (r{ trd.r+r }qtaq;qqrlir<or * q'fr J+f,, i-d]-q r.qq tfa ynffrF 1944 fl tn'r l5B *
,a,ta'sd ifa ]ri:IfffE:1sga fi qnr 86 t rrJra fffiFt*a wr< *r dr rFS t i/ -

(i)

(i0

(ii')

Appeal to Customs. Excise & Service Tax Appellate Tribunal under Seclion 358 ot CEA 1944,'Under Seclion 86 of lhe

Finance Acl. 1994 an appeal lies lo:-

-{tfilr qqiF{ t FFffrd {xff fiE{d Clrn ?ri.+ ldo r.src* ?r'+ !-i trranr xqr*rq aaqrfu+r,,. *r B*c qr6. d5a .di- a
2 IF ,, c{p. ".e lc;+ gr * "r-F ?. r, "

The special bench ol Cusloms. Exc6e & Servrce Tax Appellale Tribunal oi wesl Block No 2, R.K Puram. New Delhi in all

mallers relaling lo classificaiion and valualion

Jqif"€a qft=dE 1{a) a daR' nl, gqd * lrfl?l ?rs xrll }{trt f,rr ?f.",. +ffq rend ?ln6 r.-o dr16{ .vdiifl! :qrqrfufi{ET

tmr*t a qR'*q a]fia dfi6-aT, . (fd-&q dd der$ &-da -rrmlt rFrdrdrd'. t!oo'. q;t dil ar* arttt I

To the West regional bench of Cuslonrs. Excise & Service lax Apoellale Tribunal (CESTAT) at 2 ' l-loor Bhaumali Bl,awan

Asarwa Ahmedabad 380016 in case ol appeals olher than as nrenlioned in para- 1(a) above

ydrd'q ar{'ftfrq 4 $Fer y6-e qFI sT, r D" EFfi-o r.rn rra-1ri-a, ffqEre+ 2001 t ftq.F 6 + jan-r Ftft: B.!'
r, cqr LA-3 q a'l qf:iqi F dl 'F{ Jr a_?- f,.p d 6e ft{e -+ q? * {Is i J=qra era, I Fia "r-i f ain
j+r rrrgl ?rrl rF1-fi .{qr 5 Er{E qr -€l:rE 5 arEr rE.q rr 50 rru asn =+ l{!,'n- 50 FIE xqr t"t.r+ * + en? 1000/
qa 5.000i !+q xqar l0 000/ Eqd fi Grtirtad sr qr.6 * cfA {iEra atr filri'tad 916 6r ,raara Tiafil-d yffia
;aTqrfta{ul fft rnsr * s{aq-fi rF€EI{ * rn d GrS $t stf*rq al-d } ts <arr arfi M+d *s sr.rc *em B-qr arar aGr
r.{fud irFa 4T :Irrdia d.s # rs rsr c Br,n urfir 16r riaftrd ytrta ;qlqr{i}-{or 8r ?n€r R"-d t r +rraa lnirr (€ ]i-+0 *
Rc:nlca-vr *-snr 500/, {cs 4r fiulftd ?rc ,f,qr rrar Ftrn /

The appeal to the Appellale Tribunal shall be frled in quadruplicate if fom EA 3 / as prescribed under Rule 6 of Cenlral
Excise (Appeal) Rules, 2001 and shall be accompanied agarnsl one which al leas! should be accompanied by a fee ol Rs.

1 000i- Rs.50001 Rs 10,000/ where anrounl of duty demandlrnleresl/penaltyrefund is uplo 5 Lac. 5 Lac to 50 Lac and
above 50 Lac respeclive y rn lhe form o, crossed bank drafl in favour of Assl Regislrar o{ b.anch ol any nominated pubkc

sector bank oI the place where lhe bench of anv nominated public sector bank of lhe place where lh€ bench ol lhe Tribunal
is siluated Application rnade for g!'anl of sla_v shall be accompanied by a fee ol Rs 500/

yffifq;qaQq]nT * ll{s{ lrSJ. Ra snfiaq 1994 8I rrlo 86(1) } },iFri-{ n-{l6{ 1M. 1994. + Fi{rT 911) * -fa
ffttifia cqr ST 5 i an cG:ql * *r jfl {r+-rft r.a r,$+ {Fr f}s.l{reer * Ff6c ar-Ird *r ar{l 6}. r8+t -,rft FrE d {iffi 4t
(rrJt ,l r,6 qj? qelFra 6IdI srGF) nt, tfr, { 6F t rs r,+ qFa S Fr,J. 16l €_dr{{ fr ain Elrin {ir FiuT :fu +qrqr aql
{dr.n rq! 5 Frq nr rFS 6fl 5 .rrs ?qrT qr 50 drs s( d+ }rrdt 50 ang 5c( t lil}6 F ir) 6a?r t.000/- 6q}. S.000i
6rri lr{dr l0 000/ rq{ q F-tr!ft-a s*n ttt+ :FT lrff {rfr.a {t Atrifta rrc$ *r s.-rrdrd n-ifla jr$r$-q ;:qrqrfo€{or & en€r 6
16rr+ r'+<rr J" ,{r! i cfrdl $f qrdfF+' {:r a ;f+ fdn "ri ,aia1 fa gr., adrr iar .rat a'?-- ran> Aq - rrr+a
$a fr rg gro_ a Fl;r rf7- 

'-. 
rdfo, }ah-irE . rcrhz.q $ gTq' fra I Frra }re"r (E }.,) + ,." yra-za qr i gn_r

500/ {c(. 6r Fdtd 9F+ i-rET F{ar ;ir41 /

The appeal under sub seclron (1) ot Seclion 86 of the linance Act, 1994. lo (he Appellaie Tribunal Shall be tited in
quadruplicale in Form ST.5 as prescribed onder Rule 9{1) oi lhe Service lax Rules, 1994. and Shatt be accompanied by a
copy of the order appealed againsl {one ol which shall be cedified copyl and should be accompanie., by a fees of Rs
10001 where lhe amounl of senr'ice lar & inlerest demanded & penall!, Ievied of Rs 5 Lakhs or less. Rs 5000/- where the
amounl of service lax & inlerest demdnded I penally levied is more than frve lakhs bul nol exceedrnq Rs Fiftv Lakhs.
Rs 10,000f where lhe amounl of service tax & rnlerest demanded & penalty levied rs rnore rhan frflr Laihs rrroees rn the
form of c,ossed bank drafi in favour o, lhe Assrslanl Regrslrar ol rhe bench ol nominated Pubtic Seclor Bank of the place
where lhe bench ol Tribunal is sduated / Application made ror qranl ol sray shall be accompanred by a tee ot RSSOO/
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Ea nEfrqff 1994 *I qrn 86 tr Jq qm:n (2) (a {2A) * lrlJt.,r fii 6r r.$ Jdl-{. da+-r Mt j994 t ifuE 91, (ii
9(2A) * -{d fitrifra qrr* ST-7 ,t fi r niirft r'E rst fi?r xgrd d;i,z r.qa T4 ylrdT ]]].q.{d (}drfl. i;dt4 riqa f-iq
aam crlta 3nhr Er cftqi Td,.a 4'r (rid. s -+ qi) rmltra dril l6a) $h .r"r+i aam rrrrri .lqe :nro :qrrfi. f:frq
,;qE n6/ trsrfr{, 6t rrtrrq -qirrfu6{lr ..J $ta,r <J Fd 6r ,'-r{?r H ar& .itrr 8r cF ,t fl:r d {iFri 6{* 6}ft | i
The appeal under sub sectron (2) and (2A) of lhe section 86 lhe FiEnce Acr 1994. shall be filed in For ST7 as prescibed

under RLrle I (2) & 9(2A) of the SeNice Tax Rules, 1994 and shall be acconrpanied by a copy of order of Commissioner

Cenlral Excise or Commissionet. Central Excise (Appeals) (one of which shall be a cenified copy) and copy of the order
passed by lhe Commissioner authorizrng lhe Assislani Comnnssioner or Depuly Commissroner ot Central Excise/ Service Tax
to file the app€al belore lhe Appellale T bunal

(i)

{ct

tr)

(ii)

iii)

(iii)

{iv)

(v)

(vi)

(D)

(E)

(F)

frar Tffi, *-dlq rflI{ ?fc$ (d €-dr6t ytrrq crB6{q (S€az) fi cR liffii & mr,t fi a;A-q r.qr4 rla JfuA{F i944 *r
rr]{r 35(,E t j rra al fi ffiq gfuF'qa. j994 6r mo 83 * ]iada +Er6{ +l rfi aFI 4t ag t {x :n4rr * cF xffffq
qfi)-+r!T a }lfffr 6rd rJrq riaqi( ej"E/$-dr F{ ffr4 + 10 cfArrd (1070), F{ ei"r o galar harfaa $, vr gdrar, r< +ra qeiar
ffid t 6r qrrdra F+.'4r ;rq alrd-B Eq trlrr * liirrtd ner ft sri Erdt :rtft-a tq fflt aq r.ds rqc t ifus a dt- 

fi-dlq 
=qrd 

er-6 r.d llEr6{ * :iata am Bq m' rro'i ftq ?flft-a t
(r) un Il ll + r-n. f{p
(i0 $df. nr *r dt 4E 4dd i'tflr
(iii) *f,i. afi lM t l;E{ 6 + rada trr r+-7{

- drd ?rd f$' F{T trRr * crdtni ffiq (+i 2) 31tr}fi-{,r 2014 + 3nre t {6 E S xffiq qrffi & lr{qr h-nRFfri
Iar4a 3rfr \.d riqts +t dr"l fi frdti

FoI an appeal to be filed before lhe CESTAT under Sectron 35F of the Central Excise Act. 1944 which is also made
applicable lo Service Tax under Section 83 ol lhe Finance Acl. 1994. an appeal agarnsl lhis order shall lie before the Tribunal
on payment of l07o of lhe duly demanded whele duty' or duty and penally are in dispute or pefially. where penally alone is in

drspule provided lhe amounl ol pre-depoel payable would be subject lo a ceiling ol Rs l0 Crores.

Under Central Excise and Service Tax -Duty Demanded" shati include I

(i) amounl oelermined under Section 11 D,

{ii) amounl of erroneous Cenvat Credii laken

1ii0 amount payable onder Rule 6 of the Cenvat Credit Rules
- provided furlher lhal the provisions ol thrs Section shall nol apFly lo lhe slay application and appeals pending before

any appeliale aulhority prior lo the commencement of lhe Finance iNo 2) Act. 2014

rrri rI{r{ 6t : Slrq Jr}{a :

R6vision application to Govemment ot lndis:

5{ rfl?lr & fdfiHll qrii"6r ?-Efifu'a prn-n d A-in |.lrc rGF j,ftFrs tq94 {t r.Irlr 35EE } srrF ctfr6 + liarta r{{qf{d i{r-d Fi+F rdrierEr rndza f*-B Ei- rr.{r rra laim ,r"rlr FB'd. .t{d frs rr{ . T$a FEt ..9 }FA-l lOOOl. +i
lfrqurdT aGal / -

A revrsion appliaalion lies lo lhe Under Secrelary lo ihe Governmenl of lndra, Revision Application t-rnit. t\,,tinislry of Finance.
Deparlment ol Revenue 4lh Floor. Jeevan Deep Buildxrg Parlrament Street. New Delhi 110001. under Section 35EE of the
CEA 1944 in respect ol rhe fol,owing case governed by iirsl provrso to sub seclion (1) o{ Section-35B ibidl

qt FF * F+-S frFra t ffrFd C. ,16 4+ar fufi I,r{ a" hrfi flTqrF't rEr 116 + sra4rd + dt{Ia qr Hr j.a +rlsri ql

'hr Fa$ q* ,BF- rc F (Ei rsn :r5 vni.ea + ctr? { .iifrr rFr{ nE F'qr r<nt a sra F sFFrur fi dirrfr G+ srfoH q,
Hl ercrr qe * pra_ a ,I+qr* a fifr dt/
ln case of ;ny loss ol g"oods where the loss occurs in transil from a factory to a warehouse or lo anolher factory or ftom one
warehouse to anolher duing lhe course of proaessrng of lhe goods in a warehouse or in slorage whether in a factory or in a

trl{d + {rfi Gffi {r{ qr &i, +l liqL +{ G rr 4 iafunT , rrlrd {rr erd r{ rrft zrf &frq r.aT( rJ6 * ga Gr}4 *
44rF S it lrEd s 4rt Edr nT1 q +.l f,] Fq]-{ *i fif 6 ,

ln case of rebate ol duly of excise on goods exporled to any counlry or terrilo.y oulside lndia of on excisable malerial used rn

lhe manufaclure of lhe goods which are exponed to any country or teftitory outside tndia

qfa r.vn gm 1.r ryrrara fs,q k4r &'I{d * sr6{. icri{ sT rlarfr $i qrd fud f6qr ?r{r tt /
ln case of goods exponed oulside lndia expod lo Nepal or Bhutan without payment of duly

Eiadrirarlziraqr.a?I-6+slrarnJfu,nT{6+-ffatElrfui)rF(ragif,&BfiFq.dtJlat+.rrerrqArJrlFytriq
rirari 3l ,n.r*a 1.trffar + i-a , Bt i{Rrtiqn ra 2; t9q8 *r urn rO9 4 dErr ?qa & rrl .{r}E l{lrdr FFrq€tu qI qr dr( t
qrfta Fir ni e r/

Credil of any duty allowed lo be utilized lowards paymenl of excrse duly on final producls under the provisions of rhis Act or
lhe llules mada there unde. such order is passed by lhe Commissioner (Appeals) on or atler, lhe date appointed under Sec.

109 ol rhe Finance iNo2) Act, 1998.

lqtr{d 3{rta{ *r d ciiqi qq{ €€qr EA-8 x' fi fi *;drq r.rnza ,l"F ($fid) ffii 2001 * tr{s s + n#rd Gafar. t,
gx rnen t Tiiclr t 3 trdt lF"ia fi sr$ aifF rlq,T-a rrd-ai + EEr Fd vA{ d 3r+a 3irerr *r dr yF-si ridra Al arf,r
,rGF I cr! dl 4;A-q t{z ?fa yfufi-rF rq44 8l $r- l5.EE } rr:r Ftifr-d e'-+ & ,.arfl + qeq }:tr q TR.6 & ce
+irra St dr* drfd' / -

The above application shall be made rn duplicale Lo Form No EA-8 as specified under Rule, I ol Central Excise (Appeals)

Rules, 2001 within 3 months from the dale on which the order soughl lo be appealed againsl is communicated and shall be

accompanied by lwo copres each of the OIO and Order-ln.Appeal ll should also be accompanied by a copy of TR-6 Challan

evidencing paymenl of prescribed iee as prescritled under Seclion 35 EE oi CEA. 1944 under l\,,lajor Head ol Accounl.

rinHq r{risa + se{ fir"rFfur EEita ?FE *t }"irrn {r 
"ran 

orfF r

fu ra,i r-p rEl :rq 5trrl r rqi -:r d ft Frq 2a0/. fl ,rr:=ra F&s .- ilt 'Ifd {idm GFs _T arg se} $ ,r4 j n
6qi 1000 -/ 6r fr-rrflla B-{l iq I

The revrsion application shall be accompanied by a iee of Rs.200l where lhe amounl involved in Rupees One Lac or less

and Rs. 10001 where lhe amount involved is more than Rupees One Lac.

q'A IIr J.agr d 6g Fd ]]]ten fl fr!-irr F n a;-T{ Fq Jraer h ?o era, "r {r'?l;I rqtr{n 6rr t ffrr] . ra iFA I iiF arr e
aFa"ri4'ftsrr&€tddrirft--rlriFftri'l-n-'{frFuhcqldYi]m}*s{rsT{+'I'4xr+daPs-qlatdrt|/
rr cise. r, rhe order (overs vanous nrnnbers of order in Oflqrnal lee for each OIO should be paid in lhe aforesaid manner.

nol wilhstanding the lacl thal the one appeal ro lhe Appellanl lribural or ihe one applicalion to the Cenlral Govl. As the case

may be is {iiled lo avoid scflplona work ri excrsing Rs 1 lalh lee ol Rs l00l lor each

qlnEerlfara -q.qrirq ?1"+ xfuAfa 1975. i ]l;rT.{l I t r;rqr{ rd $trr (.d +rrrra xrelr fi ciA q{ fftilfud 6.50 {q, sr
-qrfi q er6 l?l+-a 4 Etdr {rBrt /

One copiof application or O LO. as lhe case may be. and the o.der o, the adiudicatrng aulhority shall bear a cour! fee slamp

ot Rs. 6.50 as plescribed under Schedule I rn lerms of the Coun Fee Act,1975. as amended

ftfi TF. +dtq raqle r|i6 rd td141 r{qHr{ ;arafrriwr (+rt tr1il ffir 19s2 t EFra !'d:ll;q {iaFr ar'.d +t

cffi; fad Eri Fflral F }ti tl, LzTa irra5n, I}-qr Jrn ? i
Altenton is atso tnvtled to the rules covenog lhese ano othe, relaled matlers conlained in lhe Customs- Exclse and Service

Appellale Tribunal iProcedure) Rules, 1982

lEq lrffdtq qiiffi +l riSfr eifufi €d d sqft? .]],rf6 Eqd .]]]r efrarF crdqrdi A fA(' ]tarll Er{Fiq n{Fr{.
www cbec.gov rn +t alc x-6il F I /
For lhe e6borale. delailed and ratesr provisrons relalrng lo iiling oi appeal lo tha hrgh€t appellate auihorily lhe appellanl may

reler lo the Deparlrnenlal websrte www cbec gov rn

(G)
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:: ORDER IN APPEAL::

M/s. Rikon Clock Manufacturing Company, Morbi-Rajkot Road, Nr.

Lajai Village, Morbi, District - Rajkot (hereinafter referred to as "the appellant")

has filed present appeal against Order-ln-Original No. 0UAR-I/MRV/2016-17

dated 16.12.2016 (hereinafter referred to as "the impugned orderJ, issued by

the Superintendent, Central Excise, AR-I, Morbi (hereinafter referred to as "the

lower adjudicating authority").

2. The facts of the case are that it was found that the appellant had

availed the cenvat credit of service tax paid on outward transportation services

used for transportation of their flnished goods from their factory, which was not

proper in view of the definition of "input service" as given at Rule 2(l) of the

Cenvat Credit Rules, 2004 (hereinafter referred to as "the CCR, 20041 and the

appellant had declared their factory gate as "place of removal" and therefore,

any services availed by the appellant after clearance of flnished goods from the

place of removal is not an input service.

2.1 The demand of recovery of wrongly availed cenvat credit along

with interest proposed for the periodical Show Cause Notice bearing No.

MRV/Demand/Rikon/AR-447l10-1 1 dated 08.06.2016 covering period from July,

2015 to December, 2015 was confirmed by the lower adjudicating authority vide

impugned order along wlth interest under Rule 14 of the CCR, 2004 read with

Section llA/Section 11AA of the Central Excise Act, 1944 and imposed penalty

under Rule 15 of the CCR, 2004 read with Section 11 AC of the Act.

3. Being aggrieved with the impugned order, the appellant preferred

the present appeal, inter-alia, on the following grounds:

(i) The demand has been confirmed on the ground that cenvat credit

of service tax paid on outward transpotation charges is not available as the

transactions of the appellant are not on F.O.R. basis. The lower adjudicating

authority erred in confirming the demand on the ground that in terms of the

agreement with the distributor, the transactions cannot be termed as F.O.R.

(ii) The observation of the lower adjudicating authority in para 19 is

improper and unjustified in as much as while interpreting the relevant clause,

', 
11 i\
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the lower adjudicating authority has observed pick and choose system. The,

agreement is required to be read in toto and not in piecemeal.

(iii) The lower adjudicating authority has erred in confirming the

demand ignoring the fact that the goods were chargeable to duty under the

provisions of Section 4A of the Central Excise Act, and therefore in terms of the

definition of "retail sale price" as referred in the said Section, all the charges

upto the delivery to the ultlmate customer are recovered in the assessable value

and consequently the transactions can very well be said to be covered under the

term "FOR".

(iv) The lower adjudicating authority has erred by relying on the

provisions of Section 39 of the Sale of Goods Act, 1930 in as much as the

delivery of goods to the transpofter where the transportation charges are borne

by the applicant, the transporter becomes the agent of the person who bears the

transpoftation charges. Therefore, the transactions can be termed as F.O.R. and

consequently the credit as claimed is allowable.

(v) The lower adjudicating authority has erred in confirming the

demand ignoring the fact that the SCN dated 08.06.2016, invoking extended

period of limitation is bad in law in as much as the department had knowledge of

the fact that the appellant is availing cenvat credit of service tax paid on outward

transportation charges. 
SD1L--.--

(vi) The lower adjudicating authority has erred in imposing penalty.

The ground raised for withdrawal of demand may be treated as part of the

ground raised for setting aside the penalty. The issue involves interpretation of

relevant clause and therefore no penalty is liable to be imposed under Rule 15 of

the CCR, 2004.

(vii) The lower adjudicating authority has also erred in confirming the

interest under the relevant provisions in as much as cenvat credit is clearly

allowable and no part of amount is liable to be recovered.

4. Personal hearing in the matter was attended by Shri Paresh Sheth,

Advocate, who reiterated the grounds of appeal and submitted that sale is on

Page No.4 of 15
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FOR basis; that the invoices have general note for loss which can't override

purchase oders; that transpotation cost is incurred by them and not separately

recovered from their customers; that in similar case OIA dated 25.09.2017 has

been decided by Commissioner (Appeals).

4.1 Shri S. K. Acharya, Superintendent, Morbi - I Division attended

personal hearing on behalf of the Depaftment and submitted that in an earlier

order dated 28.11.2016 the then Commissioner (Appeals) had decided in favour

of Department and against the appellant. However, Shri Sheth submifted that

they had gone in appeal against that order dated 28.11.2016 and CESTAT has

remanded case back to adjudicating authority to asceftain place of removal form

the condition of sale of the goods.

Findings:-

5. I have carefully gone through the facts of the case, impugned

order, grounds of appeal and submissions made by appellant as well as the

department. The issue to be decided in the present appeal is as to whether the

impugned order disallowing cenvat credit of service tax paid on outvvard

transportation charges is proper or otherwise in the facts of the case.

6. It is a fact that the appellant had availed cenvat credit of service

tax paid on outward transportation services used for transportation of finished

goods from factory gate treating outward transportation service as input service.

Definition of "input service" as provided under Rule 2(l) of the CCR, 2004 reads

as under:-

fl) "input seruice" means any service,-

(i) used by a provider of taxable seruice for providing an output

seruice; or

(i0 used by the manufacturer, whether directly or indirectly, in or in

relation to the manufacture of final products and clearance of

final products upto the place of removal,

and includes seruices used in relation to setttng uO modernization,

renovation or repairs of a factory, premises of provider of output

seruice or an office relating to such factory or premises, advertisement

or sa/es promotion, market research, storage upto the place of

removal, procurement of inputs, activities relating to businest such as

r'-!
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accountingl auditing, financing, recruitment and quality control,

coaching and training, computer networking, credit rating, share

registry and securiy inward transportation of inputs or capital goods

and outward transpoftation upto the place of removal;".

6.1 I find that "input service" means any service used by the

manufacturer, whether directly or indirectly, in or in relation to manufacture of

final products and clearance of flnal products upto the place of removal. It is

therefore very clear that as per main clause - the service should be used by the

manufacturer which has direct or indirect relation with the manufacture of final

products and clearance of final products upto the place of removal and the

inclusive clause restricts the outward transpoftation upto the place of removal.

As per the provisions of Section a(3Xc) of Central Excise Ac-, t944, "place of

removal" means a factory or any other place or premises of production or

manufacture of excisable goods; a warehouse or any other place of premises

wherein the excisable goods have been permitted to be stored without payment

of duty or a depot, premises of a consignment agent or any other place or

premises from where the excisable goods are to be sold.

6.2 I also find that the Board vide Circular No.971812007-5T dated

23.08.2007 has clarified admissibility of Cenvat credit in respect of service tax

paid on goods transport by road. I would like to reproduce relevant text, which

reads as under:

Yc) ISSUE: Up to what stage a manufacturer/consignor can

take credit on the seruice tax paid on goods transport by road?

COMMENTS: This issue has been examined in great detail by

the CESTAT in the case ofM/s Gujarat Ambuja Cements Ltd. vs

CCE, Ludhiana [2007 (006) STR 0249 Tri-DJ. In this case, CESTAT

has made the following obseruations:-

The post sale transport of manufactured goods is not an input for

the manufacturer/consignor. The two clauses in the definition of

'input services' take care to circumscribe input credit by stating that

service used in re/ation to the clearance from the place of removal

and service used for outward transportation upto the place of

removal are to be treated as input seruice. The first clause does not

mention transport service in particular. The second clause restricts

transport seruice credit upto the place of removal. When these two

6
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clauses are read together, it becomes clear that transpoft seruice

credit cannot go beyond transport upto the place of removal. The

tvvo clauses, the one dealing with general provision and other

dealing with a specific item, are not to be read disjunctively so as

to bring about conflict to defeat the laws'scheme. The purpose of

interpretation is to find harmony and reconciliation among the

various provisions".

Similarly, in the case of M/s Ultratech Cements Ltd vs CCE

Bhavnagar 2007-TOIL-429-CESTAT-AHM, it was held that afrer the

final products are cleared from the place of removal, there will be

no scope of subsequent use of seruice to be treated as input. The

above obseruations and views explain the scope of the relevant

provisions clearly, correctly and in accordance with the legal

provisions. In conclusion, a manufacturer / consignor can take

credit on the seruice tax paid on outvvard transpott of goods up to

the place of removal and not beyond that.

8.2 In this connection, the phrase 'place of removal' needs

determination taking into account the facts of an individual case

and the applicable provisions. fhe phrase 'place of remova/' has not

been defined in CENVAT Credit Rules. In terms of sub-rule (t) of

rule 2 of the said ruleq if any words or expressions are used in the

CENVAT Credit Rules, 2004 and are not defined therein but are

defined in the Central Excise Ad, 1944 or the Finance Act, 1994,

they shall have the same meaning for the CENVAT Credit Rules as

assigned to them in those Acts. The phrase 'place of removal' is

defined under section 4 of the Central Excise Act, 1944. It states

that,-

"place of removal" means-

(0 a factory or any other place or premises of production or

manufacture ofthe exclsable goods ;
(i0 a warehouse or any other place or premises wherein the

excisable goods have been permitted to be stored without payment

of duty ;
(il| a depot, premises of a consignment agent or any other place

or premises from where the excisable goods are to be sold after

7
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their clearance from the factory; from where such goods are

removed."

It is, therefore, clear that for a manufacturer /consignor, the

eligibility to avail credit of the seruice tax paid on the

transpoftation durlng removal of excisable goods would depend

upon the place of removal as per the definition. In case of a

factory gate sale, sale from a non-duty paid warehouse, or from a

duty paid depot (from where the excisable goods are sold, after

their clearance from the fadory), the determination of the 'place of

removal' does not pose much problem. However, there may be

situations where the manufacturer /consignor may claim that the

sale has taken place at the destination point because in terms of

the sale contract /agreement (i) the ownership of goods and the

property in the goods remained with the seller of the goods till the

delivery of the goods in acceptable condition to the purchaser at his

door step; (ii) the seller bore the risk of loss of or damage to the

goods during transit to the destination; and (iii) the freight charges

were an integral part of the price of goods. In such cases, the

credit of the seruice tax paid on the transportation up to such place

of sale would be admissible if it can be established by the claimant

of such credit that the sale and the transfer of property in goods (in

terms of the deftnition as under section 2 of the Central Excise Act,

1944 as also in terms of the provisions under the Sale of Goods

Act, 1930) occured at the said place.".

(Emphasis Supplied)

6.3 The above circular was modified vide CBEC Circular No. 988 i 12 /
2014 - CX dated 20.10.2014. The relevant para of said circular reads as under:

"4) Instances have come to notice of the Board, where on the basis

of the claims of the manufacturer regarding freight charges or who

bore the risk of insurance, the place of remova/ was decided

without ascertaining the place where transfer of property in goods

has taken place. This is a deviation from the Board's circular and is

also contrary to the legal position on the subject.

5) It may be noted that there are very well laid rules regarding the

time when property in goods is transfered from the buyer to the

seller in the Sale of Goods Act , 1930 which has been refered at

8
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paragraph 17 of the Associated Strips Case (supra ) reproduced

below for ease of reference -

"17. Now we are to consider the facts of the present case as to ftnd

out when did the transfer of possession of the goods to the buyer

occur or when did the property in the goods pass from the seller to

the buyer. Is it at the factory gate as claimed by the appellant or is

it at the place of the buyer as alleged by the Revenue? In this

connection it ls necesary to refer to ceftain provisions of the Sale

of Goods Act, 1930. Section 19 of the Sale of Goods Act provrdes

that where there is a contract for the sale of specific or ascertained

goods the property in them is transfered to the buyer at such time

as the pafties to the contract intend it to be transfened. Intention

of the partres are to be ascertained with reference to the terms of

the contract, the conduct of the pafties and the circumstances of

the case. Unless a different intention appears; the rules contained

in Sections 20 to 24 are provisions for ascertaining the intention of

the parties as to the time at which the property in the goods is to

pass to the buyer. Section 23 provides that where there is a

contract for the sale of unascertained or future goods by

description and goods of that description and in a deliverable state

are unconditionally approprlated to the contraq either by the seller

with the assent of the buyer or by the buyer wlth the assent of the

seller, the propefty in the goods thereupon passes to the buyer.

Such assent may be expressed or implied and may be given either

before or after the appropriation is made. Sub-section (2) of

Section 23 further provides that where, in pursuance of the

contract, the seller dellvers the goods to the buyer or to a carier or

other bailee (whether named by the buyer or not) for the purposes

of transmission to the buyer, and does not reserve the right of

disposa/, he is deemed to have unconditionally appropriated the

goods to the contract."

6) It is reiterated that the place of removal needs to be ascertained

in term of provisions of Central Excise Act, 1944 read with

provisions of the Sale of Goods Act, 1930. Payment of transpo!

inclusion of transport charges in va/ue, payment of insurance or

who bears the risk are not the relevant considerations to ascertain

n olace or

I

*
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the place of remova l. The olace where sale has take
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- 10 - q
when the DroDertv in ooods oasses from the seller to the buver is

the relevant consideration to determine the olace of removal".

(Emphasis Supplied)

6.4 The harmonious reading of above Circulars issued by CBEC on

availability of cenvat credit in respect of service tax paid on outward

transpoftation charges provides that such credit would be admissible only if the

claimant establishes that the sale and the transfer of property in goods (in terms

of the definition as under section 2 of the Central Excise Act, 1944 as also in

terms of the provisions under the Sale of Goods Act, 1930) occurred at the said

place. The Circulars very categorically say that the place where sale has taken

place or when the propefty in goods passes from the seller to the buyer is the

relevant consideration to determine the place of removal.

6.5 Section 19 of the Sale of Goods Act, 1930 reads as under:-

19. Property passes when intended to pass.-

(1) Where there is a contract for the sale of specific

or asceftained goods the property in them is

transfened to the buyer at such time as the parties

to the contract lntend it to be transferred.

(2) For the purpose of ascertainlng the intention of

the partles regard shall be had to the terms of the

contract, the conduct of the parties and the

circumstances of the case.

(Emphasis supplied)

6.6 In view of the above provisions of the Sale of Goods Act, 1930, it is

clear that the title of the goods passes from seller to the buyer at such time as

the parties to the contract intend it to be transferred. The Intention is to be

ascertained with reference to the terms of the contract, the conduct of the

parties and the circumstances of the case. In the present case, the appellant has

produced sample invoices issued to their buyers, corresponding purchase orders

placed by the buyers, lorry receipts, etc. to substantiate their claim that the

transactions were on F.O.R. basis and that they have satisfied the conditions

stipulated under the provisions of the Act. The scanned image of sample

purchase order dated 03.10.2015 placed by a buyer M/s. Bonding Moment
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Creators Pvt. Ltd., Navi Mumbai, is re-produced as under: -

l.t

Drtr: i!.111.-;iJL5

14.

ii?'lr. lerp.* l$ei!1,

ti(iN {i,0tk ivlt{. CC&lti,l!Y

L4Ontritn J(c] rulp-t)

I AiiJ-tillAei. &1ilrn!':a,Ji41

Srl: Prrdh*:: a.i.r Wrii 4{](1* I'1ni., ilo 175.i

{:r;.i*t ,eerr!.

fl{ nr* $J} ri 1c i$nt.m 1 irt ,rdtr 6i liltil ior c, grll .loal* inl?rdai no I i'51J, C?lnlh 
'}t 

il. i,l,l,]e 
'rt ';

li*lr!{ rlriii?irillar-..

t-ti* i
tlQt!$ , :€till-il]

]Ct &:intnl e,itintr: vrilll frr{i.r? Ot.inr n}d b!i;i{.5 beiore dr:it ry

Wili, a:,i'ri:.,rir:i iJall.rYl*i ilt: rri! !fl166e inC 2l tt4rli

S1]tl& {lopt}n
ffie*or
ga*rirg ]llrlr:erl a'',}lrr:! l!{ i1d

1{,#ar3-ega{rjsBL

:la ,br!i. ,r;dj: i! r!:alrd;,]g aiai !rl,t],]r, ,:!ltary'? 12.5i1& a?,1l il ilj:;ra rr!1l :ri {5;

{;a.irrsl a-tci?r!-

te,i*iy rt 3ff nr. by liith *(1r.rr:Lr1-1 .n,j r?,*niri*, ;l{) ily itti ird.btr':il1;
t.l,n* r, ri1 ilr rli]r.lr ir trr rirlitri*, i,apaGitit !y i'" 0.lrt.r:li5
t il t :llrq inqr:|rl

l,1nrkr & ,iegrrcl

! . .. -'.. . ., ' 
j-" 

'.'.....,'.|..-..
r i'

.1 l- .-,.{* . "

Page No. 11 of 15



Appeal No V2|39/RAJ/2017
/:1-12-

The Scanned image of Invoice No. HOME-722 dated 09.10.2015 issued by the

appellant to M/s. Bonding Moment Creators P!,t. Ltd., Navi Mumbai is also

reproduced as under: -
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6.7 The purchase order placed by the said buyer mentioned the terms

"free on road (F,O.R.) Navi Mumbai'. It implies from the terms mentioned in the

purchase order that freight upto the destination of the buyer i.e. Navi Mumbai is

to be borne by the appellant and nothing else. From the said terms, it does not

transpire that the ownership of the goods is transferred at the doorstep of the

buyer. The invoices issued by the appellant after receipt of purchase orders

clearly mentioned the term No. 3 i.e. "We shall not be responsible for any loose,

breakage or damage in transit". It reveals from the said terms & condition that

the goods sold by the appellant to the buyer at the factory gate only and

therefore the place of removal in the instant case is "factory gate". Thus, I find

that the sale of goods gets completed and the ownership of the goods is

transferred at the factory gate and therefore the place of removal in the instant

case is "factory gate" in terms of Section 19 of the Sale of Goods Act, 1930.

6.8 The appellant has submitted a copy of order dated 24.08.2017

passed by Hon'ble CESTAT, Ahmedabad on their own similar issue, wherein also

held that "to ascertain the 'place of removal'from the condition of sale of the

good, so as to be eligible to CENVAT credit on the seruice tax paid on out ward

freight (GTA Seruice)".

7. The lower adjudicating authority, in the impugned order, has

categorically held that supportive documents do not prove the test of

admissibility of cenvat credit beyond factory gate in accordance with law and I

also hold the same. I find that the terms & conditions mentioned In the sample

copies of invoices issued to customers, make clear that the transfer of excisable

goods is taking place at factory gate only and the appellant has not provided any

other cogent evidences to ascertain that the sale and transfer of excisable goods

is occurred at the premises of the buyer. On the contrary, it transpires from the

terms and conditions that the ownership of excisable goods is transferred from

seller to buyer at factory gate of the appellant only and therefore the "place of

removal" is the factory gate.

8. On the basis of the above documentary evidences and in light of

situations described in para 5 of the Board's Circular No. 9BB I 12 I 2014 - CX

dated 20.10.2014, it is amply clear that the appellant has not taken the

responsibility of the goods till it gets delivered at buyer's end. Thus, the

appellant has failed to comply with regard to the determination of ..place 
of

Page No. 13 of 15



Appeal No: V2l39/RAJi2017

6- 14 -

removal" and nature of sale as envisaged in terms of the provisions of the

Central Excise Ad, 1944 and in terms of the provisions of the Sale of Goods Act,

1930. It has also been clarified under CBEC Circular No. 988/12i 2014 - CX

dated 20.10,2014 that payment of transport, inclusion of transport charges in

value, payment of insurance or who bears the risk are not the relevant

considerations to ascertain the place of removal.

8.1 In view of above, I find that the only claim of the appellant that

their sales are on F.O.R. destination basis is without any rational evidence

produced by them. In the absence of any evidence, the appellant's claim that

their sales were on F.O.R. basis cannot be accepted. In view of this, cenvat

credit of service tax paid on outward transportation would not be admlssible. In

suppoft of my above views, I place reliance on the following case-laws.

. Swastik Industries - 2010 (19) S.T.R. 220 (Tri. - Del.)

. Vesuvious India Ltd. - 2014 (34) S.T.R. 26 (Cal.)

8.2 I also rely on the judgment of Hon'ble Supreme Court in the case

of Ispat Industries Limited reported as 2015 (324) ELT 670 (S.C.) wherein it has

been held that with effect from the Amendment Act of 28.09.1996, the place of

removal only has reference to places from which the manufacturer is to sell

goods manufactured by him, and can, in no circumstances, have reference to the

place of delivery which may, on facts, be the buyer's premises.

8.3 As regard to the argument that the extended period of limitation is

not applicable in the case department had knowledge of the fact that the

appellant is availing cenvat credit of service tax paid on outward transpoftation

charges. I find that the lower adjudicating authority has properly and correcfly

confirmed the demand under Rule 14 of the CCR, 2004 read with Section 11A of

the Central Excise Act, 1944 treating it a normal case rather than invoking

suppression of facts.

9. Regarding levy of interest, I find that since the demand of recovery

of wrongly availed cenvat credit is upheld, the interest is mandatory and

automatically attracted; hence, I don't find any reason to interfere with the

impugned order for payment of interest. Regarding imposition of penalty, the

appellant has argued that the issue involves interpretation and therefore, no

penalty can be imposed. It is a fact that the appellant has not complied with the
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conditions of Rule 2(l) of the CCR and also in CBEC Circulars dated 23.08.2007

and dated 20.10.20L4 but even then continuously availed wrong cenvat credit

for last 6-7 years without providing any cogent evidence with regard to sale and

transfer of goods. Therefore, the appellant has grossly contravened the

provisions of Cenvat Credit Rules, 2004 and is liable for mandatory penalty under

Rule 15 of CCR. I am, therefore, in complete agreement with the views of the

lower adjudicating authority and uphold the penalty.

{k

9.1

order.

In view of the above, I reject the appeal and uphold the impugned

q.?

ardrtl

9.2

terms.

3rffi E-.drrr ($'fI ar$ 3Ttrd rr Eq-cru jq{trd dftfi t fuqr

The appeal filed by the appellant stands disposed off in above

tgrn
sq-fd (3r0-tr)

AD.

To,

Copy to:
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
3. The Assistant Commissioner, GST & Central Excise, Morbi Division, Rajkot.
4, Guard File.

k

Mis. Rikon Clock Manufacturing

Company,

Morbi-Rajkot Road, Nr. Lajai Village,

Morbi.

fr. ftI+td+dfi*.ffizrdq-fi,
JJ

ffi - rrd-+tc rlE, ae$ ai+ t vro,

ftfr.
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