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Appeal No: V2/168/RANI2016

:: ORDER-IN-APPEAL ::

M/s. Danish & Co., Near: Kohinoor Garage (Service Station), Main Road,
Opp.: Bus Stand, Sikka, Dist. Jamnagar-361140 (hereinafter referred to as ‘the
appellant’) has filed the present appeal against the Order-In-Original No.
58/ADC/PV/2015-16 dated 31.03.2016 (hereinafter referred to as ‘the
impugned order’), passed by the Additional Commissioner, Central Excise &
Service Tax, Rajkot (hereinafter referred to as “the lower adjudicating
authority”).

2. Briefly stated facts of the case are that the appellant is engaged in
providing services falling under “Maintenance or repair services”, “Construction
services other than Residential Complex including Commercial/Industrial
Buildings or civil structures” and “works contract services” and holding Service
Tax registration No. AAUPK9963GST001 and has undertaken to comply with
conditions prescribed in Service Tax Rules, 1994 (hereinafter referred to as
“the Rules”). On the basis of intelligence that the appellant was providing
services to various customers including M/s. Reliance Industries Ltd and M/s.
Essar Oil Ltd, and were charging and collecting Service Tax, but not
paying/short paying the same to the Government exchequer, an inquiry was
initiated against the appellant. It was also gathered that they had not filed ST-
3 returns w.e.f. October, 2012. The inquiry revealed that Shri Salemohmad
Musa Kakkal was the proprietor of the appellant and they had not paid Service
Tax payable during the year 2010-11 to 2013-14 on various services provided by
them to the extent of Rs. 45,73,928/- (including Education Cess and Secondary

& Higher Education Cess).
W)

3, Show Cause Notice No. V.ST/AR-ST-JAM/47/ADC(PV)/2015 dated sl
21.09.2015 demanding Service Tax of Rs. 44,40,707/- + Education Cess of Rs.
88,814/- and Secondary & Higher Education Cess of Rs. 44,408/- under Section
73(1) of the Finance Act, 1994 (hereinafter referred to as “the Act”) alongwith
interest under Section 75 of the Act and proposing to appropriate Rs.
29,44,876/- already paid. It was proposed to recover late fee of Rs. 2000/- /
Rs. 20,000/-, as applicable, per return under Section 70 of the Act read with
Rule 7C of the Rules for failure to file ST-3 returns in time. It was also proposed
to impose penalties under Section 76, 77 and 78 of the Act. The lower
adjudicating authority vide impugned order confirmed demand of Service

Tax of Rs. 45,73,928/- (including Education cess and Secondary & Higher
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Appeal No: V2/168/RAJ/2016

Education Cess) under Section 73 of the Act and appropriated Rs.
29,44,876/- against Service Tax liability and interest under Section 75 of
the Act. He also ordered to recover late fee of Rs. 2,000/- per return upto
07.04.2011 and Rs. 20,000/- per return from 08.04.2011 under Section 70 of
the Act read with Rule 7C of the Rules and imposed penalty of Rs. 10,000/-
under Section 77(1)(b) of the Act, penalty of Rs. 10,000/- per return for
filing incorrect ST-3 returns for the period from 2010-11 to 2013-14 under
the provisions of Section 77(2) of the Act and imposed imposed penalty of
Rs. 45,73,928- under Section 78 of the Act with an option of reduced
penalty as provided under Section 78 of the Act but did not impose penalty
under Section 76 of the Act.

4, Being aggrieved by the impugned order, appellant preferred the
present appeal mainly on the following grounds:

1. The adjudicating authority has passed the 0IO, without allowing
sufficient opportunity of being heard which is against the principle of
Natural Justice. For computing the demand stated in SCN, the
adjudicating authority has relied on the detailed working made in
Annexure -A, A1, B, C and D to the SCN as well as on the statement of
the proprietor, recorded on 18.06.2014. However, the SCN served upon
without containing any such annexure or the statement recorded on
18.06.2014. Therefore, they requested to the Superintendent (Adj.), to
provide the copy of these documents, vide their letter dated 10.02.2016
and to allow the time at least of a month, to compile the details after
providing such documents and enclosed the copy of the letter along with
its acknowledgment receipt no. CCEHQ/01172/2015-16 dated
11.02,2016. However, in response to their letter dated 10.02.2016, the
Superintendent had provided the copy of such annexures, vide their
letter dated 11.03.2016 (served on 16.03.2016), and informed to appear
for hearing of SCN on 22.03.2016, i.e. within 7 days’ time period after
making available of Annexures. Further, they had also not provided copy
of statement of the proprietor recorded on 18.06.2014 and relied upon
in SCN. Hence, due to insufficient time for compilation of the data of 4
years covered in the notice for replying of SCN and there being the
month of march end, they requested the Adjudicating Authority to allow
the time limit at least two months and accordingly grant the
adjournment of hearing fixed on 22.03.2016, vide their letter dated
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Appeal No: V2/168/RAJ/ 2016

17.03.2016 and submitted copy of the adjournment letter along with its
acknowledgment receipt no. CCEHQ/01390/2015-16 dated 21.03.2016.
Moreover, they submitted all the bills, Work Orders, Form 26AS and the
Profit and Loss Accounts along with the other necessary details asked for
to the authority who carried out the inquiry proceedings and on which
basis the SCN has been issued, the adjudicating authority has not
considered while passing the order on the basis of this SCN. However,
the adjudicating authority had without noting the above facts and
without allowing the final opportunity to be heard and without
considering actual facts, passed OIO dated 31.03.2016. Therefore, SCN
itself was incomplete and passing of the Order to such SCN is void ab-

initio.

They submitted that the object and purpose of Show Cause Notice is to
inform the recipient in respect of the allegations made against him so
that he can defend the same effectively by submitting the necessary
documentary evidences and is not prejudiced by manifestly vague notice
which leaves him confused and unable to answer/reply. The assessee
must be given a reasonable and real opportunity and made aware as to
what he has to meet. What is required to be seen is whether the
allegations made have been conveyed and set forth, to enable the
recipient/assessee to get an opportunity to defend himself against the
charges. For this contention, they relied on the ratio of the judgment
passed by the Honorable Delhi High Court in case of CST v. ITC Ltd.
(2014) 36 STR 481 (Delhi).

The adjudicating authority has not served proper SCN and passed the
010 without giving final opportunity of being heard.

Even though the adjudicating authority was having 26AS, Invoices,
Financial Statements (Accounts) and ST-3 Returns, which were submitted
during the course of inquiry proceedings, they have considered the base
for taxable value of services, as higher of four amount, viz., aggregate
income as per Form 26 AS, gross income as per audited financial
statements, gross income as per Invoices and gross income as per Form
ST-3 and made the Best Judgment Assessment. Thus, without following
any logical base and without allowing any opportunity to reconcile these
various amounts proposed to be taken as base for arriving at the taxable
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Appeal Mo: V2/168/RAJ/2016

value of services, the adjudicating authority has considered the higher of
the four amount as taxable value of services and raised the service tax
demand u/s. 72 of the Act.

The best judgment assessment means that it does not depend on the
arbitrary caprice. There should have reasonable nexus to the available
material and circumstances of the case. For this contention, they rely on
the ratio of the judgment passed by Honorable Supreme Court in case of
State of Kerala V. C Velukutty (1996) 17 STC 465; 60 ITR 239 (SC), Delhi
High Court in case of Deepak Industries v. STO & Others (1998) 38 DSTC J
- 79 and Honorable Supreme Court in case of Kathyaini Hotels V. ACCT
(2004) 135 STC 77 (SC). Hence, assessment to the best of judgment must
be considered on a rationale basis so as to include relevant material and
logic for having nexus between such basis or material.

The adjudicating authority has not taken proper base to raise the
demand of service tax although they have ST-3 and Audited Accounts.
The demand was raised without following any logical base and without
allowing any opportunity to reconcile these various amounts proposed to
be taken as base for arriving at the taxable value of services, the
adjudicating authority has considered the higher of the four amount as
taxable value of services which is bad in law.

The adjudicating authority has not considered the fact that all these
four records are prepared/generated on different principles of income

recognition as per the relevant law, as under :

K

Form 26A5S It is statement of the income as appeared on the
‘ Income Tax site of the assessee and showing those
' income only whereon TDS has been deducted by the

| ' payee (the person who has paid the income to the
assessee). It may happens that there would be some

income whereon TDS has not been deducted or the
TDS deducted by the party and uploaded in the
I | different year then the income relates to. |
Moreover, some parties deduct the TDS on the gross |

 amount (that means on the total amount including

service tax).

Accounts It is prepared on the basis of the income accrued i

during the year in respect of the bills submitted to
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Appeal No: V2/168/RAN 2016

Tthé_ service recipient parties.

| ST-3  Service | Till the 31.03.2011, Service Tax was to be paid on |
Tax Return receipt basis and accordingly filed the ST-3 returns
'showing only the amount which are received.
| Moreover, the TDS may deducted on the gross |
amount of bill (inclusive of Service Tax) while in the
ST3 returns only the serviceable amount (net of |
service tax) is stated.
“Invoices Invoices are prepared not only after completion of
| the work but also after certifying of the work by the
' concerned service recipient party. The appellant is
not an well organized person and hence, there may
' be the cases of missing of some bills,

They submitted that the income recorded in the accounts is the correct
one and the account is prepared on the basis of the accrual system as
per the income tax law. However, the income stated in all three main
records viz. 26AS, Accounts and ST-3 returns should need the
reconciliation before taking into consideration. The appellant had
reconciled these records at the time of inquiry proceedings, however
due to no availment of the opportunity it could not be possible to re-
submitted these details in reply to SCN. Considering the higher amount
out of the four records as stated above, shows that the adjudicating
authority is having all these details. Therefore, even after having all the
details at the time of passing of the orders, considering the highest
amount among the four records and making the assessment under

section 72 of the Act is not tenable in the eyes of law at all.

They further submitted that the period covered under the SCN and in
010 is from FY 2010-11 to FY 2013-14. They also submitted that the
chargeability of Services except stated under the Negative List is
applicable from 01.07.2012. Therefore, till 30.06.2012 i.e. for FY 2010-
11, FY 2011-12 and the period from 01.04.2012 to 30.06.2012 of FY
2012-13, is governed by the Taxability under the List Based Specified
Services as stated and defined in section 65 and 66 of Finance Act, 1994
and therefore, the specification of the relevant services under which
alleged amount of the Service Tax sought to be charged in SCN, has been
to be clearly specified. However, the adjudicating authority has though
defined the services but while confirming the service tax levy of Rs.
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Appeal No: V2/168/RAJ/2016

45,73,928/-, they has not clearly specified either in the SCN or in the
OIO that under which category of services (i.e. whether under
“Maintenance & Repairs service” or under “Commercial or Industrial
Construction Service” or under “Works Contract Service”), the relevant
amounts are covered. This clarification has not been made anywhere in
SCN too. Therefore, the levy of service tax as proposed in SCN and
confirmed in OlO, is ambiguous in nature. It shows that show cause
notice is vague and the service tax charged under the SCN, totaling to
Rs.45,73,928/- is general and not specifically covered under any of the

category out of the three discussed in the SCN.

They rely on the ratio of the judgment passed by the CESTAT Bangalore
in case of Abak Constructions V. CCE & C & ST, Tirupati (2013) 29 STR
61; (2013) 31 taxmann.com 221; 42 GST 88 (Cestat, Bangalore) wherein
it was held that a demand of service tax without correct classification of
the taxable service was alien to the scheme of service tax levy.
Therefore, the SCN and OIO passed consequent to such SCN is void-ab-

initio.

They produced factual figures for each years, regarding value of services
provided and various exemption claimed (viz., exemption regarding
value of services provided to SEZ, exemption in respect of value of
material as well as 50% value of services portion, on which service
recipient is liable to pay service tax), service tax liability as discharged
by them while filing the ST-3 returns. The relevant details are tabulated

as under:

-~
F Fi

rl

(e

/‘:‘:_\

™
e

[ Walue of

. Exemption
material P

Income as
per 5T-3
Return

{Rs.)

A
(Al I

2010-11

(C)

Value of
Services
claimed as
exempt

{Rs.)

claimed as

deduction
from the
value of

Services

(Rs.)

for 50% value
of services
being Partial
Reverse
Charge

{Rs.}

Total Value

of services

claimed as
exempt

(Rs.)

]l

{El

(F)

iGl = (D+E+F) | _

Taxable
value of
services |

)

Service

Interest
Tax

Service
| tax paid
|

[

Including
interest

(R,

H) = (C-G)

{n (J)

(Ki=il) =
)

~70,18,962

70,18,962

|
7,22,954 95,457

8,718,413

201112 |

1,11,58,742 ]

1,11,58,742 |

11,49,350 | 2,74,237

14,23,587 |

201213 |

32.30,449

11,00,000

6,76,578

7,26,937

25,03,515

7,26,937

2013-14

5,50,74,693

33,28,484

1,28,11,444

2,12,13,373

3,73,53,301

2,17.21,398 |

89,853 11,627

1,01,480

26,84,765 | 2,60,110

79,44,876

Total

8.04,82,846

44,728,484 |

1,34,88,022

1,19,40,310

3,98,56,816

4,06,26,039

46,46,9231 | 6,41,41

52,88,356
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Thus, out of the total service tax liability as allegedly calculated by the
adjudicating authority amounting to Rs.68,99,136/-, they had already
accepted and shown the above stated figures in his service tax return
and paid service tax along with interest amounting to Rs.52,88,354/-,
from time to time and also furnished the Service tax returns in Form ST-
3. Out of the four years mentioned above, service tax returns for the
period starting from FY 2010-11 to September, 2012 were filed and
service tax for the aggregate value of Rs.23,43,478/- was paid prior to
inquiry proceedings. However, the adjudicating authority has missed to
consider the additional amount of interest paid by the appellant for FY
2010-11, aggregating to Rs.18,270/- and therefore, they have
appropriated the sum of Rs.23,25,208/- (i.e. Rs. 23,43,478/- less Rs.
18,270/-) only against the total service tax liability computed by them in
the SCN. They produce copy of all the challans for aggregating the
additional amount of interest paid of Rs. 18,270/-.

During the course of inquiry proceedings, they had filed the ST-3 return
for the period Oct-March 2012-13 & FY 2013-14 and also paid services tax
amounting to Rs.29,44,876/-. Thus, they had, till the date of issuance of
SCN, paid the service tax aggregating to Rs.52,88,354/- and duly filed
the Service tax returns in Form ST-3, for the entire period covered in
SCN. The details of the service tax paid totaling to Rs. 52,70,084/- with
the date of challans is also given in Annexure -D of SCN. They produced
copy of the same. (the difference between the amount of Service Tax
paid of Rs. 52,88,354/- stated by them and the amount of Rs.
52,70,084/- shown in the Annexure to SCN, is of Rs. 18,270/- being the
interest amount paid by the appellant in FY 2010-11 as per the detailed

given in the earlier para. o Nk
=
However, the adjudicating authority has, while issuing the SCN and
computing the service tax liability, arrived at higher amount of taxable
value of services and service tax liability, as compared to computation
made by them. The adjudicating authority has considered the taxable
value of services, as higher among the total value of invoices, income
recorded in P & L a/c., ST-3 return as well as Form 26 AS. The same is

re-produced here-in-below:

! =~ Base taken for
F:Y. Total amount of Income as per P | Income as per Income as per Taxable value of
[ services in SCN

Page 9 of 28
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o [ Tnvoices fsiied BLA/c. [ 5T3 Form 26 AS

| {Rs. | lAudit Report) {Rs.} (Rs.)

| .
_— ‘RSII‘ —t |
201011 | 60,89,650 60,89,650 | 70,1B,962 73,26,746 26 AS
20192 | 1,41,39,161 1,41,39,158 | 1,11,58,742 1,3962,138 | P&LA/C.
L 201243 | 32,30,449 32,30,449 | 32,30,449 13,96,001 | 2645
201314 | 5,90,74,693 530,41,97 | 5.90,74,693 5,28,95,810 |  ST-3/invoice

Total 8,25,33,953 7,65,01,254 8,04,82,846 |  7,75,80,795 |

Thus, the base taken by the adjudicating authority for computing the

taxable value of services itself is improper. They believes that as they

have submitted the copy of invoices issued during the year under

consideration, during the course of inquiry proceedings and also filed ST-

3 returns upto the period September, 2012, total value of services

should be taken on the basis of ST-3 returns as well as from aggregate

value of invoices. Till the FY 2010-11, the service tax was to be paid on

receipt basis as against the TDS was to be deducted on accrual basis as

well as the income considered in profit & loss account was also on

accrual basis. The Form 26AS generally involves some reconciliation, to

match with the taxable value of services shown in ST-3 return viz., in

Form 26 AS income is inclusive of service tax value or there may be

teeming and lading of income shown in Form 26 AS. However, in their

case, the adjudicating authority has not even asked for reconciliation of

total income figure derived from various sources, and on ad-hoc basis

considered the higher amount of income as taxable value of services.

The service tax statute nowhere prescribes for such ad-hoc base for

deriving the taxable value of services. Therefore, they are not in

agreement with such action of the adjudicating authority and requested

to consider the taxable value of services considered in 5T-3, keeping in

view the year-wise reconciliation made as under:

F.Y. 2010-11

As regard to the taxable value of services amounting to Rs.73,26,746/-

considered by the adjudicating authority, in Annexure-A of SCN and

confirmed in the OI0, on the basis of Form 26 AS, they present a brief

reconciliation of income reflected in Form 26 AS vis-a-vis income
recorded in ST-3 of FY 2010-11, as under:

Particulars

Income

Page 10 of 18
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1"

‘ B ~ (Rs.) |
! Income as per Form 26 AS | 73,26,746
Less: Service tax included in the income shown in form 26 | 3,34,812
AS
Less: Income shown in Form 26 AS but recorded in books 68,906

of FY 2009-10 (preceding year) (copy of the invoice
is enclosed herewith for your verification.)

Income in Form 26 AS relating to FY 2010-11 69,23,028 |
Income shown in Form ST-3 of FY 2010-11 70,18,962 |

T

They submitted the copy of Form 26AS.

From the details tabulated as above, the income shown in ST-3 return
was definitely higher as compared to the actual income shown in Form
26AS, relating to FY 2010-11. The mere difference was on account of
inclusion of service tax amount of Rs. 3,34,812/- in the value of the Bill.
That means the TDS as per the Income Tax Act, was made on the total
amount of bill including the amount of Service Tax. Therefore, in Form
26AS which is a statement of the amount on which TDS deducted and the
amount TDS, showing the Gross Amount of the Bill with Service Tax.
They submitted this fact during the proceedings before the Preventive.
The same is submitted herewith showing the Bill Amount, the Service
Tax on it and the Gross Amount with Service Tax.

Further, the income of Rs.68,906/- shown in Form 26 AS, was relating to
income recorded in books of accounts of preceding financial year i.e. in
FY 2009-10. The copy of its Invoice and the relevant Income Ledger
Account of the preceding year is submitted.

The variance in income shown in Audit Report and taxable income shown
in ST-3 is due to difference in method of recording income under both
the statute. Till March, 2011, service tax law prescribes payment of
service tax on receipt basis, whereas, in income tax laws, they followed
mercantile system of accounting. Therefore, income shown in ST-3
return was computed on receipt basis (which included the receipt of the
preceding years received in this year and hence considered in ST-3
return of FY 2010-11) and hence, if the income of ST-3 was higher as

compared to income as per Tax Audit Report.
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On the basis of above facts, they appellant requested to accept the
taxable value of services, as computed by them in service tax return for
FY 2010-11, i.e. Rs.70,18,962/-. They had duly paid entire service tax,
amounting to Rs.7,22,954/- and interest thereon Rs.95,457/- (total
Rs.8,18,411/-) at the relevant time and also filed service tax return,
along with due late filing fees, prior to initiation of inquiry. Therefore,
there are no any outstanding service tax dues, in respect of FY 2010-11
and request to delete the service tax demand to the extent of
Rs.7,54,655/- raised in the SCN and confirmed in OIO.

Thus, they rightly paid the service tax of Rs. 7,22,954/- on the
serviceable amount of Rs. 70,18,962/- as against alleged Service Tax
amount of Rs. 7,54,655/- on the Serviceable amount of Rs. 73,26,746/-
stated in the SCN and confirmed in the OIO and request to considered

the same.
F.Y. 2011-12

As regard to FY 2011-12, they appellant submitted that the adjudicating
authority has considered taxable value of services as Rs.1,55,93,862/-,
from Tax Audit Report, being the highest amount among ‘total value of
invoices’, ‘Income stated in the Tax Audit Report’, Income stated in the
ST-3 Returns and the Income stated in Form 26 AS which reflected the
amount on which TDS was deducted in that year. The total turnover of
the appellant for FY 2011-12 was amounting to Rs.1,41,39,161/- only
(Total Income without inclusion of service tax) and Financial Statement
forming part of Tax Audit Report also reflected the same figure.
However, Annexure - |, forming part of Tax Audit Report mistakenly
reflected a sum of Rs.1,55,93,862/- which is total of Rs. 1,41,39,161 +
Service Tax of Rs. 14,54,700. Thus, in the Annexure to Tax Audit Report
the Turnover shows the inclusive of service tax figure. They enclosed the
copy of the ledger account of Contract Income from the books of
account for the verification of both the above figures. They submitted
that Annexure -1 is an informative part to Form 3CD as per the Income
Tax Rule and it is not the part of the Audited Accounts. The adjudicating
authority has, on the basis of the Annexure -1 which is not the part of
the audited accounts too, considered the value of taxable services, as
Rs.1,55,93,862/-. In support of the above claim, they relied on the
audited financial statement wherein contract income excluding service
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tax had been written as well as the copy of invoices, aggregate value of
which amounts to Rs.1,41,39,161/-. The amount shown in the Form 26AS
is also Rs.1,39,62,238/- which is less than the amount stated as Income

in the books of account.

They already discharged the service tax liability on the total value of
services amounting to Rs.1,41,39,161/- and paid aggregate service tax
amounting to Rs.11,49,350/- as well as interest of Rs.2,74,237/- (total
Rs.14,23,587/-). They requested to consider the taxable value of
services as Rs.1,41,39,161/- only and the service thereon amounting to
Rs. 11,49,350/- as against alleged amount of service tax of Rs.
16,06,168/- calculated on the serviceable amount of Rs. 1,55,93,862/-
stated in the SCN and confirmed in the 0I0.

INCOME FROM VADINAR OIL TERMINAL LTD. IN FY 2010-11 & 2011-12

The adjudicating authority has alleged in Para 2.8 of OIO that the
appellant has earned income from Vadinar Oil Terminal Ltd., during the
FY 2010-11 & 2011-12 but not submitted invoices issued in this regard.
However, the above allegation is not correct as they duly recorded the
income reflected in Form 26 AS in the name of Vadinar Oil Terminal
Ltd., amounting to Rs.22,060/- and Rs.32,87,399/- in FY 2010-11 & 2011-
12 respectively. However, the bill was issued in the name of Essar Oil
Ltd. only (as the Vadinar Oil Terminal Ltd. is group concern of Essar Oil
Ltd.) and accordingly, the income ledger reflected such income in the
name of Essar Oil Ltd. Only. e

Thus, the appellant has duly recorded income shown in Form 26 AS, in
its books of accounts and therefore, the allegation made by the
adjudicating authority in its OIO is not correct.

F.Y. 2012-13

For the FY 2012-13, the adjudicating authority has considered the
serviceable amount of Rs. 33,96,001/- on the basis of Form 26AS, in its
SCN and 0I0 and calculated the Service Tax of Rs. 1,94,870/- on this
amount. Against this, they submitted that the actual Income as per the
Books of Account, Aggregates of the Invoices and Income as per Service
Tax Returns are the same which is Rs. 32,30,449/- (refer to Annexure A
to the 0I0). The amount stated in 26AS of the year is not the correct
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income for the year under consideration. The reconciliation of the
amount stated in 26AS and in other records are given here in below
table:

Income
| Particulars |
Lo o (Rs.)
|___ __ Income as per Form 26 AS T‘W
| Less:  Service tax included in the income shown in form 26 AS 81,896
|
(Rs. 40,078 - 40,858 - 934 = 81,896 as per Table given in Para 40)

|Less:  Income shown in Form 26 AS but recorded in Books of FY 2011-12 | 11,96,368
| {preceding year)
! Income in Form 26 AS relating to FY 201213 | 11,17,737 |

Add:  Income recorded in books as well as in ST-3 of FY 2012-13but | 21,12,711 |
' reflected in Form 26 AS of FY 2013-14 |
___ Income shown in Books/ ST-3/Aggregate of invoices of FY 2012-13 | 37,30,449

On the basis of the above reconciliation of income, they had duly
recorded the entire income reflected in Form 26 AS of FY 2012-13, in its
books of accounts and not only that, they have also recorded income to
the extent of Rs.21,12,711/-, over and above the same reflected in Form
26 AS. They submitted the details of the bills amounting to Rs. 21,96,368
which are already considered in FY 2011-12 and the details of the bills
amounting to Rs. 21,12,711/- which are considered in the FY 2013-14.
Hence, the base taken by the adjudicating authority, for computing
taxable value of services, is not correct, in the view of above
reconciliation of income. Therefore, they requested to consider the

taxable value of services Rs.32,30,449/- only.

'ﬂ”{:‘jﬁ/

In furtherance to the above, all such services provided by the appellant
during the FY 2012-13, were in nature of Works Contract Services, within
the meaning of section 65B(54) of the Finance Act, 1994. Out of such
total value of services amounting to Rs.32,30,449/-, they arrived at
taxable value of services amounting to Rs.7,26,934/-. The bill wise
details of the same along with the service tax calculated and paid is

given here in below :

Name of | Mature of Work Bill Material | Service Taxable | S. Tax | Shown
the Party Amount | Portion | Portion Amt @ @ | in5T-3
50% PRC 12.36% of
Reliance Works Contract for 7.84.365 | 1,35,850 | 6,48515 | 3,24,258 | 40,078 i Oct -
ind. Ltd. const. of boundary March
| Wall with material | I . | 2012-13

- Do- I Civil Work for 9,71,853 | 3,10,728 6,61,125 | 3,30,563 40,858 ‘ -Do-

Animal kingdom

Area B
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They submitted the copy of the above invoices wherein service tax is
specifically mentioned along with the copy of the Form 26AS highlighting
Total Amount of Bill on which Tax is deducted at source for FY 2012-13
co-relating with the Bill Amount. The details and the submission in
respect of the exempted services of Rs. 11,00,000/- provided in SEZ and
the Value of Material of Rs. 6,76,578/- supplied during the course of
providing services, are given in the below mentioned paras. (after the

submission in respect of FY 2013-14)

They also submitted that during the course of inquiry proceedings, they
had duly filed the service tax return for FY 2012-13, in Form ST-3, after
discharging due service tax liability amounting to Rs.89,853/- (i.e.
Rs.7,26,936/- * 12.36%) and applicable interest thereon Rs.11,627/-
(total Rs.1,01,480/-) They had alsc paid applicable late fees, of
Rs.20,000/-, at the relevant time. Therefore, in view of above
calculation, they requested to delete the excess amount of demand

raised in the SCN and then after confirmed in OIO accordingly.

F.Y. 2013-14

As regard to FY 2013-14, they had provided services for the aggregate
value of Rs. 5,90,74,693/- and they have duly submitted the bills for the
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- Do- [ Providing & Fixing 3, z-;'ﬁ? ' 2,00,000 | 129121 64,561 | 7,979 -Do-
| of Concertina coil I
e == on Boundary Wall
Polestar Providing & Fixing 45,110 | 30,0 ﬂm 15,110 | 7,555 934 | -Do-
Maritime of Concertina coil |
| Ltd. on Boundary Wall
Reliance | Civil Work for cast | 11,00,000 | 11,00,000 0| 0(S€EZ)| -Do-
Ind. {SEZ) in situ sleepers at
RLS area | (to SEZ) _
32,30,449 6.?&,_5_?8 | 25,53.871 | 7,26,937 89,849 ] |
The Summary of the above table is given here in below
o [ Amount |
Particulars |
_ {Rs.)
Total Value of services provided | 32,30,449 |
Less:  Services provided to SEZ units and claimed as exempt from 11,00,000 |
service tax net '
Taxable Services 1 21,30,449 |
Less: Value of material supplied in course of providing of services 6,?375_?3-;
(Works Contract service)
Service portion of taxable services 14,53,871 |
"~ 50% value of services, on which service tax to be paid by the 7,26,937 ‘
service recipient as per reverse charge mechanism ' _
i Net Taxable value of services 11&,';‘3&]

"'1’.
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said aggregate value, during the course of inquiry proceedings. For FY
2013-14, the aggregate amount of invoices was highest amongst the four
parameters (viz., aggregate value of invoice, total income as per Audit
Report, ST-3 Return and Form 26 AS) considered by the adjudicating
authority. Out of such total value of services amounting to
Rs.5,90,74,693/-, they arrived at taxable value of services amounting to
Rs.2,17,21,392/-, after making following adjustments:

Amount
Particulars .
(Rs.)
| Total Value of services provided 5,90,74,693
"Less:  Services provided to SEZ units and claimed as exempt from 33,28,484 |
service tax net _
[ Taxable Services | '5,57,46,209 |

| Less:  Value of material supplied in course of providing of services |  1,28,11, |
(Works Contract service) |
Service portion of taxable services 4,29,34,765 |
Less: 50% value of services, on which service tax to be paid by 2,12,13,373 |
the service recipient as per reverse charge mechanism |
Ne_t Taxable value of services 2.17.21,392 |

They duly filed service tax return for aggregate value of services
amounting to Rs.5,90,74,693/-, after paying the due service tax
amounting to Rs.26,84,766/- and interest thereon amounting to
Rs.2,60,110/- (total Rs.29,44,876/-) Therefore, the demand raised in the
SCN and OI0 is excessive in nature and liable to be deleted.

DEDUCTION IN RESPECT OF VALUE OF MATERIAL PROVIDED IN WORK CONTRACT

SERVICES

28.

During the FY 2012-13 & 2013-14, they had provided Works Contract
Services. The adjudicating authority has nowhere shown disagreement or
challenged the fact regarding provision of Works Contract Service by the
appellant to their service recipient. It is merely stated that the
appellant failed to produce evidence for supply of material. Otherwise,
it is accepted the fact that the appellant had provided services in nature
of Works Contract Service (Vide Para 2.2 of 0l0). Therefore, the
appellant had rightly classified the services provided by them, under the
head - Works Contract Service. A party-wise breakup of value of service

provided during these two years is as under:
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Value of Services (Rs.)
| FY2012-13 | FY 2013-14

| Service Recipient

Reliance Industries Ltd. T 31,85,339 | 5,83,48,246

 Polestar MaritimeLtd. | 45,110 =
| Sukhdev Earth Movers | ~ 3,31,91?:
| Himachal Futuristic Communications Ltd. | - | 1,47,700 |
@l’iﬁeﬁfrﬁﬁh} C?_'F_nsfru{tiun Pvt. Ltd. | -~ | 2,45,805 |
| Total Value of Services provided | 32,30,449 | EEEE(E.

Out of such total value of services, they claimed exemption in respect of
value of material amounting to Rs.6,76,578/- and Rs. 1,28,11,444/- for
FY 2012-13 & 2013-14, respectively, by computing the actual value of
material provided in course of provision of service. However, the
adjudicating authority has not allowed the deduction in respect of such
value of material, even if the invoices submitted before them during the
course of inquiry proceedings duly reflected value of material
separately. On prima facie verification of P & L account, the
adjudicating authority had concluded that there is no purchase or very
nominal purchase in the profit & loss account. ( Para 2.7 of 0I0)

Further, the adjudicating authority has stated in their SCN (vide Para
7.2.3) that the appellant had vide their letter dated 07.07.2015,
expressed incapability to produce VAT returns. However, the appellant’s
letter was just to inform to the service tax inquiry team that the
services provided to RIL was inclusive of material and all such work was
done with the help of sub-contractors, who were allotted work on back -
to - back basis. It is quite evident from perusal of the appellant’s letter
dated 07.07.2015 that it nowhere stated about incapability of furnishing
the VAT return. (Copy of the letter dated 07.07.2015 is enclosed
herewith for ready reference). This fact regarding work done through
subcontractor (with material) can also be verified from the Audited
Financial Statement wherein sub contract expense was debited in the
profit and loss account. Therefore, the allegation made by the
adjudicating authority for not allowing the deduction in respect of value

of material is vague and without proper findings. T

Further, they had not availed the CENVAT credit, in respect of any of
the Input and input services availed by them, during the course of

execution of Contract.
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In view of above facts, they submitted that the copy of the relevant
page of work order along copy of the invoice to substantiate the above
facts that the contract/work order were allotted to do the work with
material (that means these were Works Contracts). Work order, being
bulky in nature hence they submit the relevant page of work order.
However, they submitted the soft copy of work order containing in CD
for FY 2012-13 and 2013-14 to save the paper. From the above facts,
they requested to allow the deduction in respect of value of material, as
stated in the bills which were duly accepted by the third parties(which
are multinational reputed corporate house of our country) and claimed
in the ST-3 return for FY 2012-13 & 2013-14. In case of work undertaken
for Polestar Maritime Ltd., copy of the certificate for the work
undertaken is submitted as there is very small work done for Polestar
Maritime Ltd.

ALTERNATE CLAIM - TO ALLOW THE DEDUCTION IN RESPECT OF VALUE OF
MATERIAL, ACCORDING TO RULE 2A(ii) OF THE SERVICE TAX
(DETERMINATION OF VALUE) RULES, 2006: ”ﬁ'l-“*:‘;";/ 3
They submitted that there is an undisputed fact of providing the Works
Contract Services in respect of the above stated amounts of FY 2012-13
and 2013-14. As stated above, this fact is also accepted by the
adjudicating authority in the SCN as well as in 0l0. The dispute is only in
respect of the matter that they failed to produce documentary
evidences etc. for the supply of materials and the purchases reflected in
the books of account in these two years are less than the amount of
what is claimed by them in their bills as material and get deduction
under rule 2A(i) of Service Tax (Determination of value) Rule, 2006. In
respect of this, they submitted that in case of the Works Contract
Service, its very nature of inclusion of the material while providing the
service and therefore, they has to exclude of that ‘Material’ part
included in Gross Amount Charged for the execution of Works Contract
Service while calculating the Service Tax on the same. Therefore, they
has to follow THE SERVICE TAX (DETERMINATION OF VALUE) RULES, 2006
to determine the value of service portion in the execution of the Works
Contract as the service tax would be applicable only on the ‘Service
Part’. Considering the same, they excluded/deducted the value of

material and calculated the service tax on the service part only.
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They submitted that the provisions relating to determination of value of
service portion involved in the execution of work contract are contained
in Rule ZA of Service Tax (Determination of Value) Second amendment
Rules, 2012 (Notification 24/2012 - ST dated 06.06.2012). As per the said
rule either the value of the material included in the provision of the
service is to be deducted as provided in clause (i) on the basis of actual
of material or a fixed percentage is to be deductible considering the
nature of the work, as per clause (ii), to determine the Taxable Service
Portion.

Therefore, if they are not allowed to take the credit of the value of the
material due to any reason, they has to allow the lumsum credit in
respect of the material under Rule 2A(ii) as stated above. As the work
carried out by them under the contract with RIL and other service
recipients was ‘original work’, they are liable to pay service tax on
service portion of Total Amount charged for Works Contract Service,
determined @ 40% of Total Amount charged for Works Contract,
according to Rule 2A(ii)(A) of the Service Tax Valuation Rules.
Consequently, 60% of the Total Amount Charged for the execution of
works contract service is liable for deduction for the value of material.
Accordingly, the taxable value of services and consequent tax liability

after applying Rule 2A(ii)(A) of the Valuation Rules would be as under:

“ T As per actual computation under | As per alternate computation under |
| Rule 2A(i) | Rule 2A(ii)(A) |
| Financial | Taxable value | | Taxable value of

| ; Service Tax | . | Service Tax |
Year of services services

| | R
{Rs.) (Rs.) (Rs.) i

T2012-13 | 7,26,937 | 89,853 |  4,26,090 | 52,671 |
201314 217,21392 | 26,84,764|  1,15,55663 | 14,28,281 |
| Total S. - 1?.?4,513| 14,80,952

Tax

| S — — ——

On the verification of the above, in case they are allowed the benefit of
Rule 2A(ii) of the Valuation Rules, 2006, service tax liability for FY 2012-
13 & 2013-14 would be quite lower as compared to the actual service tax

paid by them at the relevant time.

Therefore, they submitted an alternate ground that in case, if the fact
regarding value of material claimed as deduction following Rule 2A(i) of
the Valuation Rules, 2006 is not corsidered for any reason, they
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requested to extend the benefit of the Rule 2A(ii) of the Service Tax
(Determination of Value) Rule, 2006 to them as there is no dispute
regarding the fact that they had provided the Works Contract Service
and to value the service portion of Works Contract Service by applying
Rule 2A(i1) of the Valuation Rules and to derive the service tax payable

value accordingly.

TO ALLOW THE BENEFIT OF PARTIAL REVERSE CHARGE MECHANISM IN RESPECT
OF WORKS CONTRACT SERVICES

35.

36.

As already stated above, they had provided services for the value of
Rs.45,110/-, to Polestar Maritime Ltd., during the FY 2012-13 and
services amounting to Rs.1,47,700/- to Himachal Futuristic
Communications Ltd., during the FY 2013-14. Both these contracts were
carried out inclusive of material and therefcre, the services were
classified as Works Contract services. Accordingly, they had while
making the payment of service tax as well as while filing the service tax

return in form ST-3, computed the taxable service portion and service

a3

N ™

” GO NN
tax as under: cN 2
[ ' Himachal
| Polestar | Futuristic
. Parts Maritime Ltd. | Communications |
articulars |
Ltd.
(FY 2012:13) |
(FY 2013-14)
~ Value of services provided | 45110  1,47,700
Less: value of material included in above | 30,0001 88,620 |
B ), S 1 ]
Less: 50% wvalue of service portion on which 7,555 | 29,540
' service tax is to be paid by service recipient
| inviewofpartial reversechargemechanism | | 0000
Taxable value of services 7,555 29,540
Service Tax Payable T 93w 3865

They had duly paid service tax computed as above at the relevant time
and the said fact is also accepted in the SCN as well as OlO. However,
the adjudicating authority has contended in their OlO, vide Para 2.5 -
Page 18 that the appellant has failed to provide evidence to establish
their claim for payment of 50% of service tax under works contract
service. In this regard, they stated that the work orders in original were
submitted to the preventive team, during the course of inquiry
proceedings and they was not having copy of such work order on hand,
when asked by the adjudicating authority. As already mentioned above,
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they had requested the superintendent to provide the copy of invoices

and the same will be submitted as soon as available.

There is undisputed fact that they, being proprietor concern had
provided Works Contract Service to Polestar Maritime Ltd. and Himachal
Futuristic Communications Ltd. In FY 2012-13 and 2013-14 respectively
and they both are Business Entity registered as Body Corporate (as their
names are ended with the work ‘Limited’). Hence, as per section 68(2)
of the Finance Act, 1994 read with Rule 2(1)(d) of Service Tax Rules,
1994 persons liable to pay service tax on works contract service is both
the service provider and the service recipient to the extent notified
under sub-section (2) of section 68 of the Act, for each respectively.

The Notification 30/2012-ST dated 20.06.2012 issued in exercise of
power conferred by sub-section (2) of section 68 of the Act prescribes
the extend of service tax payable by the person who provides the service
and any other person liable for paying service tax for the taxable
services specified in paragraph | which includes Works Contract Service
provided by the Individual to service recipient located in the taxable

territory being Business Entity registered as Body Corporate shall be as

specified in the following Table, namely: NS

' Description of a service =~ | %of service | % of service tax |
| payable by the payable by any
| person providing | person liable for |
service paying service tax
other than the
| service provider |
2 | 3 [ @ ]
"In respect of services provided or 50% T 50
agreed to be provided in service portion |
| in execution of works contract

Service Tax has to be paid by the person liable to pay in terms of section
68(1) and section 68(2) and there cannot be any deviation from the

statutory provisions.

Hence, in the light of above facts for FY 2010-11 to 2013-14, they
requested to consider the facts and provisions submitted by them and
allow claim of reverse charge mechanism, 50% of service tax under
Notification No. 30/2012-ST. Accordingly delete the excess demand
raised by the adjudicating authority.
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TO EXEMPT THE SERVICES PROVIDED IN SEZ FROM SERVICE TAX PURVIEW

41.

41,

43.

The adjudicating authority has allowed exemption claim of Rs.
11,00,000/- with respect to the service provided in SEZ in FY 2012-13.
Out of the total value of services claimed as exempt in FY 2013-14,
amounting to Rs.33,28,484/-, being services provided in SEZ, the
adjudicating authority has not allowed such exemption in respect of
aggregate value of services provided to Sukhdev Earthmovers amounting
to Rs.3,32,942/- and Balajee Infratech & Constructions Pvt. Ltd.
amounting to Rs.2,45,805/- (Total amoutt - Rs.5,78,747). In this regard,
the adjudicating authority has contended that the appellant has failed to
provide documentary evidence to claim the exemption benefit in respect
of these two companies (vide Para 2.4 - page 18 of 0l0). The
adjudicating authority has made the above contention without taking
into account the fact that the appellant has duly stated the fact
regarding services provided in SEZ unit in the invoices issued by them to
both the parties, at the relevant time. The invoices issued upon Sukhdev
Earthmovers also reflected the fact that it is a developer of Reliance

Jamnagar SEZ unit. Copy of the invoice is suomitied.

They further submitted Section 70 of the Finance Act, 1994 provides for
furnishing returns. Rule 7C of Service Tax Rules, 1994 quantifies the
amount of such late fees for delay in furnishing returns. The same is

summarized here-in-below in tabulated form: @V-»\:“}/
' Period of Delay | Amount of Late Fees payable |
 Fifteen days from the date prescnbed Rs.500/-
Lfnr filing such return e
Beyond fifteen days but not later than Rs.1,000/-

thirty days from the date prescribed |

' for filing such return

Beyond thirty days from the date | Rs.1,000/- plus Rs.100/- for
| prescribed for filing such return | every day till the date of

] furnishing return |

In this regard, they submitted the details regarding filing of service tax
returns for FY 2010-11 to 2013-14 as under:

|_ "~ Period | Date of filingof | Late fees paid
Remarks
| | S§T-3 Return (Rs.)
- FY2010-11 Half - 1| 24.11.2011 _'|: 4,000 ]
" FY 2010-11 Half - 1i 24.11.2011 2,000
T FY2011-12 Half-1 | 15.10.2011 Not Applicable | Return filed before |
, due date
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[ FY 2011-12 Half - Il 22.10.2013 | -] o |
“FY 2012-13 Quarter - | 19.11.2012 Not Applicable 1‘&5 the return was |
. - ' NIL
FY 2012-13 Quarter - Il | 11.04.2013 Not Applicable | Being due  date |
extended to
. I 30.04.2013
 FY2012-13Half -1l |~ 23.07.2014 20,000 | _
FY 2013-14 Half - | 23.07.2014 0000
TFY2013-14Half- 1l | 15.07.2014 | 6,200 |

Thus, they has duly paid the late fees as applicable, at the time of filing
of return itself. As regard to the late fees for delay in filing of return for
FY 2011-12, half - II, they shall pay the late fees at the earliest.

The adjudicating authority has confirmed the demand of Rs.45,73,928/-
under section 73(1) of the Act, which prescribes for recovery of service
tax not levied or not paid or short levied or short-paid or erroneously
refunded. They rely on the time limit prescribed under section 73(1) of
the Act. Thus, it is very much clear from the provisions of Section 73
that the period of five years can be invoked only in the cases, where
short levy, non-levy, short payment or non-payment of service tax arises
due to fraud, collusion, willful misstatement or suppression of facts or
contravention of any provisions of the Act or the rules made there
under, with an intent to evade payment of tax. In case of any other
reasons, show cause notice can be issued only within eighteen months
from the relevant date. Therefore, as per their view, their case does not
involve any fraud, collusion, misstatement or suppression of facts.

Hence, invoking of extended period of five years in the appellant’s case

is not tenable in the eyes of law. L N
_

They further submitted that they are not liable to pay interest as they
had already paid the same at the relevant time. The penalties imposed
upon them under Section 77 and 77(2) are liable to be dropped. Further
penalty imposed under Section 78 of the Act is liable to be dropped as
their case is not covered under any of the ingredients enumerated under
Section 78 of the Act. Further, they have already paid Service Tax
alongwith applicable interest during the course of inquiry proceedings
and before issuance of Show Cause Notice dated 21.09.2015 and

therefore they are not liable to any penalty.

A personal hearing in the matter was attended by Shri Bharat R. Oza,

Chartered Accountant under letter of authority and reiterated grounds of
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appeal. He submitted detailed written submissions dated 02.08.2017
contending that they have not been given proper opportunity of being
heard. The adjudication order has been passed within 7 days of getting 2™
P.H. notice. Order has not considered Service Tax already paid by them
duly reflected in 26AS in 2010-11, 2011-12, 2012-13 which is not correct at
all. These factual facts have been narrated in their submission at para 31,
32, 35, 36, 38, 43. Services provided to SEZ units and value of material
supplied in course of providing services have not been deducted while
computing Service Tax liability which need to be excluded as there are
works contract service. These details have been emphasized in para 43, 48
of their written submission explaines alternative claim for deduction under
Rule 2A(i) of the Service Tax Valuation Rules, 2006. Benefit of partial
reverse charge mechanism should be made available to them as explained
in para 52 of their written submission. They explained their submission at
para 60 to give exemption of services of Rs. 33,28,484/- having been
provided in 2013-14 to SEZ units. Penalty under Section 78 should not be
imposed on them as they paid Service Tax of Rs. 46.46 lakhs and interest of
Rs. 6.41 lakh immediately an initiation of inquiry.

FINDINGS:
6. | have carefully gone through the facts of the case, the impugned order,

the appeal memorandum and submissions made during personal hearing.

6.1 The issue to be decided in the present appeal is as to whether the
appellant is liable to pay Service Tax, interest and penalties under Section 77,
77(2) and 78 of the Act, or otherwise in the facts of the case.

¥ | find that the appellant in their appeal memorandum as well as during
the course of personal hearing, vehemently contested that they have not been
given proper opportunity of being heard and the adjudication order has been
passed within 7 days of getting 2™ personal hearing notice. | find that in Para
1.35 of the impugned order, the lower adjudicating authority has recorded that
the appellant has not submitted any written submission. Personal hearing was
fixed on 11.02.2016 and the appellant was informed vide letter F.No. V.5T/15-
33/ADJ/2015-16 dated 01.02.2016 but they did not turn up for personal
hearing. Another date of personal hearing on 22.03.2016 was informed vide
letter F.No. V.ST/15-33/ADJ/2015-16 dated 11.03.2016 but again the appellant
did not turn up and not even submitted any letter for adjournment/ extension
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of personal hearing.

7.1 On going through above facts mentioned at Para 1.35 of the impugned
order, | find that only two opportunities of personal hearing have been
extended to the appellant whereas, the law prescribes for 3 opportunities of
personal hearing which have not been given by the lower adjudicating authority
to the appellant. The lower adjudicating acili '+ ha. mentioned that the
appellant has neither asked for adjournment nor extension of personal hearing,
whereas the appellant submits that they have vide letter dated 10.02.2016
requested to adjourn the date for reply to Show Cause Notice with a request to
provide copy of Annexure A, A1, C and D and also requested to allow one
month’s time from providing these Annexures so that they can refer to the
documents relied upon in better way while attending the case and produced
letter through Departmental inward system of acknowledgement as detailed
below:

g I ST UE AT 6% S 1O

4 .,I ; i ) . ﬂ:
L8 “SEVOTTAMY Y 1S (e e, ! R 9,
4 TGIHIE - 360 001 (TAsTE)

Reference (o, . 73043
g T ' GiEica AL
{uaia e} CCEHGA T2 D15 {etidln) 11-Feb-2018 {eisian) 12 5055

Erafirflas oamdst o) gw wrater 2 s med famn oo e g
21 220 il renda siszlos 21e12 MUl el

LR LA
W : bz AN SH & O "\hu"*' '\,.

{Hiteinn )

LRl
U {unsis ez )

ﬂ'l?ﬁ
{ultn}

TO CJUCURN THE DWTE FOR REFL TO 301

HD  sdjudication .

Ffaremrmy aft s Hem . a4Ze0RI01E

(us Lahesetl sinda sioz ) (’f_hh)
u--t-;%_{..uﬂ—

l::::: {detizndl Hal)

s gyrer] B gt A1 ad o am Pt & et wE
= yuifngeoidl 2sz yadl 2 engen Gmbuini vuaflez wei.
= Pay Your Taxos Honestly & Participato in Nation Buitding, |

Page 25 of 28



Appeal Mo: V2/168/RAJ/2016

Fi.]

The acknowledgement receipt No CCEHQ/01172/2015-16 dated 11.02.2016
having time 12:50:55 clearly indicates the subject as “REQUEST TO ADJOURN
THE DATE FOR REPLY TO SCN".

7.2 The appellant vide letter dated 17.03.2016 submitted through
Departmental inward system on 21.03.2016, as detailed below, again requested
that the required documents were received by him on 16.03.2016 only and
since four year’s period is covered in the Show Cause Notice, he requested two
months time to defend case with the help o s.poorting material and

documents.

$ia SeuTe Ui i o SRweE

CEEVO r'f'ﬁw.n'ﬁ? ST eEm v, aend i s,

AT - IGH U1 (mara)
Feference Mo | /300
s TR Hrdey - -
(it i) C CEM0 Y ST 110 {erdhaA) fTdar A { w42t

Farer i @) T et g e now e T B
211 2iF124HI oflD venda siseylee cienz sidda B

b ; '3 Tk S g D0
[ HiE thera)

*
L5 -2 oap o)

g {u/siaayloz) = e TS G =y TYE
e : T =gt Ll
{wlery S

Fafrrmmy & sram yre
(s Lzl inide rfoi)

ELS

feramit : (el
{afifs) = i
- e B gREd & wE A e Pt & by o '
o yniftisens] 32 gl oid angen fanles o0 sl |
& Pay Your Taxes Honestly & Participate it a0 & = .
P

The above acknowledgement No CCEHQ/01390/2015-16 dated 21.03.2016
having time 10:54:37 clearly indicates the subject of letter/documents as
“REQUEST TO ADJOURN THE DT OF HEARING OF S.C.N.".

7.3 The above documentary evidences establish that fair and reasonable
opportunities of personal hearing have not been granted to the appellant.
Though they requested two months time for filing defense reply as well as
attending personal hearing vide their letter nwarded on 21.03.2016 on
documents have given by the Department only on 16.03.2016, nothing was
heard from lower adjudicating authority and impugned order was passed on
31.03.2016, which is a clear violation of principles of natural justice. | also find
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force in the arguments of the appellant for the difference in value shown in ST-
3 returns vis-a-vis value shown in P&L account and value shown in 26AS and
value as per invoices produced by the appellant. This case on hand needs
proper verification of the facts duty supported by corroborative evidences as
the appellant has paid Service Tax of Rs. 23,43,478/- prior to inquiry
proceedings. | find that the Department has demanded Service Tax of Rs.
45,73,928/-, whereas the appellant is contending that they have already paid
Service Tax of Rs. 46,46,923/- alongwith interest of Rs. 6,41,431/- before
issuance of Show Cause Notice. Therefore, | find that this is a fit case for
remanding back to the adjudicating authority to consider the submissions made
by the appellant and pass reasoned order following principles of natural

justice.

8. The Commissioner (Appeals) has power to remand as has been decided
by the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys (P) Ltd.
reported as 2012(284) ELT 97 (Tri-Del). | also rely upon decision of the Hon'ble
Tribunal in the case of CCE, Meerut-ll Vs. Honda Seil Power Products Ltd.
reported in 2013 (287) ELT 353 (Tri-Del) wherein the similar views have been
expressed in respect of inherent power of Commissioner (Appeals) to remand a
case under the provisions of Section 35A of the Act. The Hon’ble Gujarat High
Court in Tax Appeal No. 276 of 2014 in respect of Associated Hotels Ltd. has
also held that even after the amendment in Section 35A (3) of the Central
Excise Act, 1944 after 11.05.2011, the Commissioner (Appeals) would retain the

power to remand.

9. In view of above, | set aside the impugned order and remand this case to
the jurisdictional adjudicating authority to pass speaking and reasoned order
within 3 months from receipt of this order giving fair and reasonable
opportunities to the appellant. The appellant is directed to submit detailed
reply and required documents to the jurisdictional adjudicating authority
within 30 days of receipt of this order.

.t ydfrerwar Zaw &of # 7§ e w1 fverr IwEd aOF & B aman §

9.1  The appeal filed by the appellant is disposed of in above terms.
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By R.P.A.D.
To, o
M/s. Danish & Co., Near: Kohinoor | 3, zyefrer wvs ., #IRey et (e

' Garage (Service Station), Main Road, "
Opp.: Bus Stand, Sikka, Dist. TUA) & qH, AZA T, a0 W3 &

Jamnagar-361140 e, R, R R -
| 36920, |

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

2) The Commissioner, GST & Central Excise, Rajkot.

3) The Assistant Commissioner, GST & Central Excise, Division,
Jamnagar.

4) The Superintendent, GST & Central Excise, Range, Jamnagar.

5) Guard File.

Page 28 of 28



