W(Mmmaqwﬂwmmmmwn
O/O THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,
ZfadrT aw, 3 v & 853 1 27 Hooe GST Bluvan
o & R 88, Race Course Ring Road.
THHIT | Rajkot - 360 001

HWITEH A

lele Fax No. 1]‘!-:1 4779522441142 Email: cexappealsrajkota gmail.com

& iy =R wE e OamRE g | fem=n |
Appeal - File No il

LR

f
VIS8 & I59RANI0G 213 €205 27/D72015-16 JLOLI0G

7
@ i w3y m{f]rdcr—lu—.&ppual Now )

RAJ-EXCUS-000-APP-122-T0-123-2017-18
o & e 14.11.2017 Frh &= fr e

Date of Crder; . Date ol issue:

FAR T, HgFd (3dew), Tordie gan o /
Passed by Shri Kumar Santosh, Commissioner (Appeals). Rajkot

15.11.2017

Ell T FGE WA IS IGEA WEAE FT AT T e EET TR ST | T e TaTtaTEe #H
A7 waw # giaa |

Arising out of above mentioned 010 issued by Additional/Jomt/Deputy/Assistant Commssone Central Excise | Service Tax
Rajkot ( Jamnagar | Gandhidharm

3] FfaFar & widadl &1 &7 vd uar IName&Address of the Appellants & Respondent -

.M/s. Parot Power Pyt Lid., 18-Sadguru Industrial Estate. Morbi-Rajkot Highway, Near
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2. Shri Anandbhai Rameshbhai Vadhadia. Director of M/s Parot Power Pyt Lid.
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The appeal under sub section (20 and (24) of the sechon B6 the Fimance Act 1994, shall be filed in For S5T.7 as prescribed
under Aule 9 (2) & 92A) of Ihe Service Tax Rules 1994 and shall te accompanied by d copy of order of Commissionar
Cential Excise of Commissioner, Central Excise (Agpeals) (one of which shall be & cerdified copy) and copy of the order
passed by the Commissioner auinonzing the Assistam Comivissioner of Deputy Commissioner of Central Excisel Service Tax
1o hle the appeal before the Appellate Tribunal
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in case of rebate of duty of excise on goods exported to amy counry OF 1Eitory cutside India of on excisable matena! used in
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108 of the Finance (No 2) Act, 1958
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Thi abowve spphication shall be made in duplicate in Form Moo EA-8 as specfied under Rule; 9 of Central Excise (Appeals)
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evidencing payment of prescibed fee as proscribed undes Section 35-EE of CEA. 1944 under Major Head of Account
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3
:: ORDER IN APPEAL ::

M/s. Parot Power Pvt. Ltd., 18-Sadguru Industrial Estate, Morbi-Rajkot
Highway, Near Lajai Village, Morbi — 363 650 (hereinafter referred to as
‘Appellant No. 1') and Shri Anandbhai Rameshbhai Vadhadia, Director of M/s.
Parot Power Pvt. Ltd., (hereinafter referred to as ‘Appellant No. 2'), filed the
present appeals against Order-In-Original No. 27/D/2015-16 dated 31.03.2016
(hereinafter referred to as ‘the impugned order’) passed by the Assistant
Commissioner, Central Excise, Division — Morbi (hereinafter referred to as ‘the
lower adjudicating authority’).

5 Briefly stated the facts of the case are that search of the factory premises
of the appellant on 11.10.2013 by the Preventive officers of Rajkot, revealed that
the appellant was engaged in manufacture of Electrostatic Precipitator (Tar-
Catcher) and clearing the same on the basis of Chit without invoices/bills. During
search, incriminating documents were resumed under Panchanama dated
11.10.2013. Thus, it was found that they were manufacturing and clandestinely
clearing excisable goods without obtaining Central Excise registration and without
invoices/bills. During search, 02 Electrostatics Precipitator (Tar-Catcher), valued
at Rs. 25,00,000/- were seized under Panchanama dated 11.10.2013 on
reasonable belief that the same were intended to be cleared clandestinely and

have bound liable to confiscation under the provision of Central Excise Law.

2.1 During investigation, search was also carried out, at the residential
premises of Appellant No. 2 and incriminating documents were seized. Q il
=
2.2  The statement of Appellant No. 2 was recorded date of search itself under
Section 14 of the Central Excise Act, 1944 (hereinafter referred to as “the Act"),
who in his statement, inter-alia, stated that (i) the figures shown in sales ledgers
and other financial records were under reported so as to keep the firm's turnover
below Rs. 1,50,00,000/- i.e. exemption limit (ii) Note Book No. 1 & 2 have been
maintained and written by him, which contained the details of actual sales of
Appellant No. 1 for F.Y. 2011-12, 2012-13 and 2013-14, showing details of
products, dated of transaction and payments received. (iii) One file containing
page no. 1 to 265, chit prepared in respect of goods viz. panel, rectifier, isolation
transformer, heater etc. which were manufactured at the factory premises of
Appellant No. 1 & cleared without payment of duty, consideration was received in
cash & no book of accounts maintained. (iv) Statement of HDFC Bank and SBI,

deposit of cash transactions of depositing cash received from unaccounted sales
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were also recovered.

3. The above facts led into issuance of the Show Cause Notice No. IV/03-
19/D/2014-15 dated 17.09.2014, which was adjudicated by the lower adjudicating
authority vide impugned order wherein Redemption Fine of Rs. 5,00,000/- under
Section 34 of the Act was imposed, Penalty of Rs. 75,000/- on Appellant No. 1
under Rule 25 of CER, 2002 and penalty of Rs. 65,000/- on Appellant No. 2
under Rule 26 of CER, 2002 imposed.

4 Being aggrieved with the impugned order, both the appellants preferred
the present appeals, inter-alia, on the following grounds:

41 The adjudication authority has committed jurisdictional error in ordering
confiscation of two Electrostatic Precipitators (Tar Catcher) seized in factory on
11.10.2013 only on ground that such goods were not accounted for by the
appellant, no attempt or preparation was made by the appellants for removal of

such goods therefore, confiscation was unwarranted and unjustified.

42 The appellants stated many decisions given by the Hon'ble CESTAT, it is
held that goods were lying inside the factory and there was no evidence of

preparation of clandestine removal, that goods were not liable for confiscation.

e

T

4.3  The decision of the adjudicating authority rejecting to club proceeding of
this seizer case with main case with Principle Commissioner of Central Excise
case Rajkot was not proper and without application of mind. There is error in the
findings of adjudicating authority that the present case is limited to the issue of
confiscation of seized goods whereas Para 11.1, 11.2 and 11.3 address the issue
of alleged clandestine removal made by the appellant. The impugned order
suffers from contradiction. The case of the department is that the appellants have
cleared excisable goods without issuing proper invoices and without payment of
duty, two electrostatics precipitators laying at the appellant's premise were seized
and separate SCN was issued, in order to adjudicate upon the issue whether
finished goods found at premises were in any manner clandestine goods, it was
necessary for the department to establish that such goods were dutiable and
intended to be cleared without payment of duty. The allegation that appellant had
clandestinely removed goods and undervalued this, to stay under SSI exemption
is still to be decided and is pending before the Principle Commissioner for
adjudication. The unnecessary haste shown by the adjudicating authority in
deciding the present SCN rejecting to club the present proceeding with the

Page No 4 of 8
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Principle Commissioner clearly demonstrates non-application of mind.

44  The quantity of seized goods is very small and no reason as to why the
appellant would remove it in clandestine manner, the department has not
disputed accounts maintained by appellant with respect of inputs, even if the
value of these two Electrostatic Precipitators is added, SS| exemption is not
crossing.

4.5 Imposing penalty under Rule 25 of the CER, 2002 is even otherwise
without jurisdiction because there is no intent to evade payment of duty on the
appellant part, no liability for any penalty in view of principle laid down by Hon'ble
Gujarat High Court in the case of Saurashtra Cement Ltd. reported as 2010 (260)
ELT 71 (Guj) and Prince Multi Plast Pvt. Ltd. reported as 2012 (276) ELT 48
(Guj), wherein it is held that penalty under Rule 25 of the Rules (like Section
11AC of the Act) could be imposed only when sustainable case of malafide and
deception against the appellant, in the present appeal goods in question were
lying in the factory, there was no suppression at all. No cogent and reliable
evidence in support of the charge levelled in the SCN/ findings, no penalty would
be justified on the basis of assumptions and presumptions, penalty being quasi-
criminal in nature.

46 Imposing penalty under Rule 26 of the CER, 2002 on Appellant No. 2 is
also illegal and unjustified as one person could not be engaged in all the activities
like manufacture, sale, transportation etc. of the excisable goods, In the SCN/
Impugned order it is not pointed out that which particular activity he was
concerned with, this principle settled by virtue of the decisions in cases of
Vinodkumar - reported as 2006 (199) ELT 705 and R.K. Ispat Udhyog reported

as 2007 (211) ELT 460. QA

o~

8. Personal hearing in the matter was attended by Shri Chetan Detharia,
Advocate on behalf of the appellants, reiterated the grounds of appeal. He
submitted that unit was a SSI unit and RG -1 was not required to be maintained:
that private records were being maintained by them; that goods confiscated had
not been removed from the factory; that there was no preparation for removal of
good without payment of duty as they had not crossed SSI limit of 1.5 crores
during the year; the main case of duty evasion is now decided by the Principle
Commissioner which is pending before CESTAT, Ahmedabad. No one appeared
from the department despite P.H. notices sent to them.

FPage No 5of 8
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FINDINGS

6. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum in respect of both appellants and records of the Personal
hearing. The issues to be decided in both appeals are, (i) Whether the
seized goods i.e. two Electrostatic Precipitator (Tar-Catcher), valued at
Rs.25,00,000/- are liable to confiscation under Rule 25 of the CER, 2002, (ii)
whether redemption fine of Rs. 5 lakhs imposed is proper (iii) whether Appellant
No. 2 is liable to penalty under Rule 25 of the CER, 2002 (iv) whether Appellant
No. 2 is liable to penalty under Rule 26 of the CER, 2002 or not.

6.1 | find that Appellant No. 1 is engaged in manufacturing of excisable
finished goods i.e. Electrostatic Precipitator (Tar-Catcher), without
obtaining Central Excise Registration. It is on reveled that during search of
the factory premises of Appellant No. 1 and residential premises of Appellant
no. 2, various incriminating documents including two note-books and sales
ledgers were seized in the presence of Appellant No. 2 and in statement
dated 11-10-2013 i.e. on day of search, Appellant No. 2 categorically admitted
that the figures shown in sales ledgers and other financial records were under
reported so as to keep the Appellant No. 1 turnover below Rs. 1,50,00,000/- of
SSI limit and Note Book No. 1 & 2 have been maintained and written by them, the
details of actual sales of appellant no. 1 for F.Y. 2011-12, 2012-13 and 2013-14,
showing details of products, date of transactions and payments received. He also
admitted that one file containing page no. 1 to 265, chit prepared in respect of
goods viz. panel, rectifier, isolation transformer, heater etc. which were
manufactured & cleared without payment of duty, consideration was received in
cash and same were deposited in HDFC and SBI & no books of accounts have
been maintained by Appellant No. 1 in their office records. W0

LAY

6.2 | find that Rule 25 of the Central Excise Rules, 2002 (hereinafter referred to
as ‘the Rules’) reads as under;

Rule 25. Confiscation and penalty. -

(1) Subject to the provisions of section 11AC of the Act if any producer,
manufacturer, registered person of a warehouse or a registered dealer, -

(a} removes any excisable goods in contravention of any of the provisions of these
rules or the notification issued under these rules: or

(b} does not account for any excisable goods produced or manufactured or stored
by him: or

{c} engages in the manufacture, production or storage of any excisable goods
without having applied for the registration certificate required under section & of the
Act, or

{d) contravenes any of the provisions of these rules or the notifications issued under
these rules with intent to evade payment of duty

Page No. G of 8
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then, all such goods shall be liable to confiscation and the producer or manufacturer

or registered person of the warehouse or a registered dealer, as the case may be,
shall be liable to a penalty not exceeding the duty on the excisable goods in respect
of which any contravention of the nature referred to in clause {a) or clause (b) or
Clause (c) or clause (d) has been committed, or [rupees two thousand], whichever is
areater

(2) An order under sub-rule (1) shall be issued by the Central Excise Officer,
following the principles of natural justice.

[ Emphasis Supplied |

63 The Appellant No. 2 and Director of Appellant No. 1 has admitted
unaccounted stock of 2 Electrostatic Precipitators, valued at Rs.25,00,000/-,
were stored by them for clandestine clearance with intent to evade payment
of Central Excise duty. | find that the said seized goods are liable to
confiscation under Rule 25(1)(b) and 25(1)(d) of the Rules. Section 34 of the
Act provides that whenever confiscation is adjudged under the Act or the Rules
made thereunder, an option is to pay a fine in lieu of Confiscation. The Central
Excise duty involved on these goods amount Rs. 3.09 Lakhs. Hence, imposition
of redemption fine of Rs. 5 Lakhs on Appellant No. 1 is justified.

6.4 | find that Appellant No. 1 was involved in clandestine clearance of
finished goods without invoice and payment of duty, involved in manufacturing
of excisable goods from the raw materials obtained without invoice and cleared
goods without preparing/issuing invoice in contravention of the Rules. The finished
goods, manufactured by them and stored, was with an intent to evade payment of
duty on the said goods ie. 2 Electrostatic Precipitators (Tar-Catcher) valued at
Rs.25,00,000/-, and the said goods have been held liable for confiscation
under Rule 25 of the Rules. | find that this act of omission and commission by
Appeliant No. 1 is covered under sub-rule (1) (a), (b) and (d) of Rule 25 ibid.
Therefore, imposition of penalty of Rs. 75,000/- on Appellant No. 1 under Rule 25

is justified. WA
A

6.5 | find that penalty of Rs. 65,000/- has been imposed on Appellant No. 2
Rule 26 which reads as under:

Rule 26. Penalty for certain offences. -

(1) Any person who acquires possession of, or is in any way concerned in
transporting, removing, depositing, keeping, concealing, selling or
purchasing, or in any other manner deals with, any excisable goods which he
knows or has reason to believe are liable to confiscation under the Act or
these rules, shall be liable to a penalty not exceeding the duty on such goods
or two thousand rupees, whichever is greater

6.5.1 All activities of Appellant No. 1 related to clandestine manufacture and
clearance of finished goods without payment of duty, purchase of raw materials,
payments were being looked after by Appellant No. 2, which has also been
admitted by him in his statement dated 11-10-2013. Therefore. imposition of
penalty on Appellant No. 2 under Rule 26(1) of the Rules is also justified.
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?.- In view of the above facts, | uphold the impugned order and reject the
appeals filed by both the Appellants.

7.1 rdfreedr gany gt 1 9 AT e & AuerT suded aiE | R S g

7.1 The appeals filed by the two appellants are disposed off in above terms.

i 'i_\\_:ll:-; r__" . h--,
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(FAR HATW)
IrgEFd (o)
By RP.AD.
To

1. M/s. Parot Power Pvt. Ltd.,
18-Sadguru Industrial Estate
Morbi-Rajkot Highway,

Near Lajai Village, Morbi — 363 650

2. Shri Anandbhai Rameshbhai Vadhadia,
Director of M/s. Parot Power Pvt. Lid
18-Sadguru Industrial Estate,

Morbi-Rajkot Highway,
Mear Lajai Village, Morbi — 363 650

Copy to:-

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
The Commissioner, GST & Central Excise Commissionerate, Rajkot.

The Assistant Commissioner, GST & Central Excise Division = I/ll, Morbi
Guard File.
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