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T{K dfi, 3a-"{+d ($q-,-{), {rJ-stc rqrrT crft-a /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3tq{ JTTFEI/ qg+a:rrm/ icT1-€d/ Edrlrs Jq€d +;drq tFTa tl-6/ *dr6{. {i7+te / srFrrr / 4!t}urqt (ar{r rq{iafu 3rft

{n 3ne$ t qh-d: i
Arising out of above mentionsd OIO issued by Addilional/JoinrDeputy/Assistanl Commissioner Cenlral Excise / Service Tax,

Rajkol / Jamnagar / Gandhidham :

3tffi & cffi or arq (rE qdr /Name&Address of the Appellant & Respondent :-

Mis. Chougule and Companl (Salt) l']\,I. I-t(1.., [)anch\irti Societr.. ].nd l\lain lload.
Dhrol - 361 2l0...lanrnagar.

5s.nri?r(J*a) n.qFla +it asGd FrJa'frfud aft* n s! -ryd erffit l clft6{or t {{s{ }qn qnr am {ra.dr tr/
Any person agqrieved by this Order in Appeal mav file an ippeal lo lhe appropriale aulhority in lhe ,ollowinq way

(,)

(i,)

(iii)

drFr ?1.+ fi;Ar rasrd eTi6 .'? sqlsr ]r{lr&q;T.{rfu-irr * cii ]nhd. *dq jaq,< ?1"€.r&ft{F .1944 ff rrRr 358 i
rrJra"ra ha yitft-+sl rgg+ *I trRT 86 + r"+d ffiBrd irr6 ff sr rrff t tt '
Appeal lo Cusloms Excrse & Service Tax Appellale T.ibunal under Sectron 358 ot CEA. lg44 / ilnder Sectron 86 r1 lhe
Finance Acl, 1994 ao appeal lies lo-

fli-fi{or {-"qrFd { I-F.{ {tfr Erffd trlfir :lis, +;dfq ,acra;- eJF6 cd d-dr{ }$rdJ-q arafilF{trr fi Getc +6. *er aiq; a
2 ]in t q?E 4 ei+ *l e Td srGF tt- -
The special bench of Cusloms Excise & Servrce Tax Appellale Tribunal of West Block No 2 R.K Puram, New Delhi in all
mallers relaling to classificalion and valualion

Jc{iff cn=&q 1{a) i -d(' m' y{td * rd'dr elq F3ll -.rfri $ff sr"6 idiq r.qE ?r-6 !-d i-drE? .]rffis;qlqrltr6{lT
{fu) fr cft'nF Etfiq fffir6r . €drq'-f,. {anr+l 

'I{a 
r€rd rardrdl.E. :z..rr +l fi gr* f6'-' l

To the Wesl reqional bench of Customs. ExcBe & Service Tax Appellale Tribunal (CESTAI) al. 2'Floor Bhaumali thawan,
Asarwa Ahmedabad 380016 in case of appeals olher lhan as menlioned in para l(a) above

3rffiq arqrtuqi{ur + Fs-a{.rdlfr qFda 4i{A + f.{ a;iq racrd ?ri6 (]J4rdr f}{J{r4fr 2001 & H{F 6 & -}iaia faqift-a ffi!
,rs srr tA3 Fr urr sFgl * p r*i rpr E.rFtF IgFF r'rs i -p.B sF d, g1 jrfl rre er;z &F7r .-arr fI {.?'
:ifr aunqr rrqr ddafi {c(' 5 ais qr tg$ 6F. 5 drs {c[ qr 50 FrE rqc ;16 ]f{lrfl 50 a,TI -c'o r- }fua e dt Fser 1000/
rqi 5,000/- {d} 3{rrdr 10.000i- .qi Fr Etifta iJTI ?1.+ fr ffe rirra fi F&lftd ?r.6 +r cr,r.l;. i<fud 3{4req
.qrq'+di{E. $ etlor d" sFr{* {ft_Far a ,r.p , r+]n $ qai} e e.7 a :tiF zirB ilri rgft. }" St"? j*{ Psq ra illtr ,

+iafud iFF{ 61 8"rdra t+ *I Js sllsr ] A-fir arli! riT Fdlta ]q.&q -qr-qrfu€{"r e rnor fFra A €'r4a xr&r {Fa ]I'tri +
iir . a(a-q{ t"F,M 500/ {cq 6r jiqiii-a r-6 sqr flqr dFr t/
The appeal to the Appeliale Tribunal shall-be Lled rn quadrupLcare rn lornl EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules. 2001 and shall be accompanred againsl one which al leasl should be accompanied by a fee ol Rs
1.0001 Rs.5000/. Rs.10.000/ where amounl of duly demandlinleresl/penally/refund is uplo 5 Lac.5 Lac io 50 Lac and
above 50 Lac respeclively in lhe forrn of crossed bank draft rn lavour ol Assl Regislrar o, branch ol any nominated public
seclor bank of the place where lhe bench of any nominated public sector bank of the place where the bench ol the Tribunal
is srtualec, Applicalron made lor granl ol slay shall be accomDanied by a lee ol Fs 500/

3rffira -{rqre6{!T + rFer rr{rd. Ea glirj}qa lg94 # trRr 86(1) + rrd,i'd i-fiFr jMr. 19s4. + A{s 9{t) + -6a
htrift-a c-rd S.T -5 * Err cfu ,i *I di {}nff t.d rr* cr.r ftF lfiarr t FfFc ar{td *r 4* F) jsti cft mlr d s ,? 6t
(rfA t !-fi cfa rarfird d--dt Elfdc) lr){ adi t 6F t rq IIfi cfi * cnr, r51 t-dr4{ ff ri4 .at-,r *t aftr rln a:nq ;rqr
Taiar qr' 5 drs rf rFrf 611 5 dtE rq\l {r 50 ir@, Iq! -6 .trqa-r 50 'R{ {qr t j,fi-+ t i fifffl. 1,000/ rq.i 5 0O0i-
I'ri ]t'rir l0 000/- Eqd +r f*ifia rr ef6 ff cF Tri.ta +tr Bqlfia er-+ ar 3r{ard qEFJir nrirdE ;qrqlftfi{lr {} r.rsr *
sFrr+ rfurzrr a rn d ffi $ FrdM qrj + +e, "-.ra irf r@ir, # Sr- -i-T.sm ,rr+;n?- tFqqd gl-? +I fl.rar;
*al * rs ?ral A 6rdr rr?- ffr rdRr4 ,firla . sri.ftrl.ru + rrq, F:,? a , ,{Ere }Tier {F/ JrEi) : hr r-}aa rr & r',:r
500/ ssr'Er fuifrc 5;* J.r,r di{a <r,r t/

The appeal under sub section (1) of Seclron 8tj ol lhe Frnance Acl 1994 lo lhe Appellate Tribural Shatt be liled in
quadrLrplicale in Form ST 5 as prescribed unde, Flule 9(1) of lhe Serv,ce TaI Rules, 1994. and Shalt be accompan€d by a
copy of lhe order appealed againsl (one of vyhlch shau be cerli{ied copy) and should be accompanied by a {ees of Rs.
1000/ whele the amounl of service iax & rnFreeLCern?oded & pe atty le,,red ol Rs. 5 Lakhs or tess Rs.5000/. whe.e the
amounl of seNice lax & rnleresl demande(gb ll6na$y ltsyred b ftore lhan live lakhs bul nol exceeding Rs Fitty Lakhs
Rs 10.0001 where the amount ol service t/j,"Bfrnler€i;! d}nran&d 8 penar(y levred is more thafl fifty Lakhs rupees in lhe
form of crossed bank drall rn favour of lhd Bslrslanl .Reg$lrar bf lhe bench of nominaled pubhc Se;tor Bank ot lhe ptace
whe,e lhe bench of Tnbunal is srtuated. / Atpl[Iron rndde for granl ol slay shal] be accompanied bv a fee of Rs500/

\,. ,:' ' '
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(i)

iiv)

(ii)

(ii)

(iii)

(c)

ir)

E-a 3IFI*{F 1994 *r lrRT 86 61 r'q-rmr}t (2) !E (2A) } iia}ld rJ fi rr$ rdra, S-drf{ ffi, 1994, } G-{r 9(2) !-d
9(2A) * arir trrfft-d sqr sr-/ i *t J.r r# r.a rF* qpJ ifiq+a. *A-q r+'le {6 nrrdr ]rrgfi (3TftO, *;ffq tqE :I-6
4{T crlra Xrarr $ qfi-qi Tr;.ra E'r rr,r7i q --di qF 

'-sfn'., ir-$ aft;r lF }..rr.- ca.,I E6r{a 3trrfq }rrr{r Jqq.a. t;frq
ran r;o, A-oer, d irffiq " 

q-,rrfuq rq .{: }ra-n cJ rrf + '"I1, 1/ Ea ,Eei fr qE $1 EFr i xiErd fi l it:fl- r i
The appeal under sub seciion 12i an( (?A) of the seclion 36 the Frnance Act 1994, shall be liled in For ST.7 as prescribed

onder Rule 9 (2) I 9(2A) ot the Servrce Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner

Central Excise o. Commissioner Central Erclse lAppeals) (one ef which shall be a cert{ied copy) and copy ol the order
passed by the Commissione. authorizing the Assislanl Commissioner or Deputy Commiss'oner ol Cenlral Excise/ Service Tax

lo file lhe appeal befo.e the Appellale Tnbunal

Sffr rlffi, ffiq r.crd 116 qd d-dr6r.j1ffrq crfud{lr t&) + cft Hftri + {rri n i;ftq j:.qr( rrffi }Efi'ry 1944 Ar
qm 35(.6 * nTrh. dr nr ffiq ]{fa}fi-q?{. 1s94 4t qRr 83 i lrd,ia d-d'r6{ 6i ,t arq. Er .r+'t. fs i{E?r + cff Jrfifrq
qrfufi{q q }q'-a 6.a Frq i+r( fl-6/fdl 6{ al"r i. 10 qfarra (10./.) ftr sr4 ('q Edtar hafad t qr Eqtar ffi *.a-d Edrdr
ffid t 6l ryrfld F6qr arr -d!ri B t€ tn'{r + }ir+d 

"xl 
1} iEt Er,ii xqfiern lq nf* <F F+5 .cq * lfu+ a 5t1

#dlq raqe en+ "a i+r+'r + l6n-i ern 1+r rrl.' 3iafi d -+,:i rr]ft-d H

(i) .J]{r rl 4 + il'dra rre
(r, trat aat fi J) r$ r+a f*
(iii) ffir isr fi{rrmir t B-{F 6 + ]{arta a{ {6n

Erd q6 f6 as trRr + crdtna Hrc {6. 2) }ftf}4{ 20i4 n ifi.n t $ f+r$ liffirq crFr6rt t Hxar fnERrrlrd

€q"Er xS rr{ tr{td +t f,r{ dfi Frnt/
For an appeal lo be filed before lhe CESTAT. Lrnder Seclron 35F of lhe Cenlral Excise Act, 1944 which is also made
applicable lo Service Tax under Seclion 83 ol lhe Finan.e Acl, 1994 an appeal againsl lhrs order shall lie before lhe Tribunal
on paymenl of 10ob of lhe duly demanded where duty or duty and penall, are in dispute or penally, where penally alone is in

dispute. provided lhe amounl of pre deposrl layable would be subje.l lo a ceiling of Rs. 10 Crores
Unde. Cenlral Excise and Servce Tax Duty Demanoed' shall include

(i) amounl delermrned under Sectrofl 1l D.

(ii) amounl ol elroneous Cenval Credjl takeni
(iii) amounl payable under Roie 6 of the Cenval Credrl Rules

- provided further lhal the provrsrons of this Secton shall nol applv lo lhe slay application and appeals pending before
any appellale aulhorily prio. to the commencemenl of lhe Finance (No.2) Acl. 2014

(v)

(vi)

{D)

(E)

(F)

HRir 111611 6I g{tfiq xri4a :

R6vision appllcalion lo Goyornmsni ol lndia:
Fq 3nAer fi qaitcrEr qrfufir E|Eiifud nlFdt,' dfrc r,TE ?r;':F.Ifi]fr{q. '1994 *r q'ro 35EE + c!I4 ciE+ * tafd rr{{
irAa srra qt+Ti Tatlior lr.l4a fd6r$. EF rirrrE rss itina rlt$,ifrf,. Jrda dtq rry,r +itre ffrri a6fti.dr'110001 6t
fuqr irar EGlr / -
A revision application lies to the Under Secreiary. lo lhe Government of lndia Revrsion Application unii, Minastry ol Finance,
Deparlmenl of Revenue. 4lh Floor, Jeevan Deep Building, Parliamenl Slreet. New Delhi 110001 under Seclion 35EE of lhe
CEA 1944 in respect of the following case. governed by firsl proviso to sub seclion (l) of Seclion,35B ibid:

"fe F? t FFS {{$a + 4rFi A rf "f-ra tfif e.i, al G+r €rord C 5,-cn ,16 * qr|Jrp'a + d'frrfi qr G.fr h@ a.lsrl qr

ft-rffir.+ri_r-n?Sq]TIXrarz6o:irra+Ct4aqE-Sir"rrftirrr+rrinpratqFFF(gr+ctnaFfrfR@riar
itrft ,r<n rrr * nri * *i_srJ * sl;a lrl
ln case ol iny loss of g"oods. where lhe loss occurs in lransrl from a taclory to a warehouse oa lo another faclory or from one
warehouse lo anolher during the course of processing of lhe goods rn a warehouse or in slorage whelher in a factory or in a

tfld t d]6{ ffi {rE qT ah +} fud +r B IT" n EF{* ,' qr{a Fid ar"{ q{ Htr ,r+ +drq riqE Ttr t E (ftis) t
rrsd Ln $rle * sr6r ffi 4r< !. str fi FsId ff rFt A ,

ln case of rebate of duty of excise on goods exporled to any counlry or lerritory outside lndia of on excisable mateflal used in
lhe manufaclure of the goods which are erported lo any counlry or lerritory outside lndia

qfa 
'.qn f"a 6r tir{ara tdq f{ar rn1a {rfl, ;iqd qr tzI4 +r ma laata B-qr qqr Ht I

ln case of loods "ipon"d 
our.id" lndia export lo Nepal o; Uhulan wilhout payment o, duty

Ciiftt-a ricrd + riqraa et6, errrira 3 ?n i q.t fific tF yfutus ". i-rrfi f{a.:e q?iqr + .Iad q.a fi rrg t 3h F-;refl il v{{a t].frd) + car] * {ftna,rp ,.i -, l9q8 & ,rrJl log + Ca-r ft-rr n Jri -rfts 3{r-a rrs,qrfrfu qI qI are ri
qrh-a iar rro *u
C.edil ol any duty allowed lo be utili?ed lovvards paymenl of excrse duty on flnal producls under lhe provisions of lhis Act or
lhe Rules made there under such order rs passed by the Commissroner (Appeals) on or atter. the dale appointed under Sec
109 of lhe Finance (No.2) Act, 1998

3q{i4a }ridi;I trr d cfrqi e'rr:r {Grll EA-8 fr fi *r +'"f,rq ]irrl(n ?tE 1rffa; ffi, 200] * ftqE 9 A 3rrlrd ldlnftE ],
{s lirln * sncsr + 3 nrd 6 rfilrd *I fifr af ' rqrt4a rraaa" * Erq {d xra{ a ]llf 3lralr fi a} cfiTqi xrri fi affi
?c q"{ a li;fl{l T,qr{ aE' ,rtla_q.s 1944 f rr,'n3!tt4 {.. F!r+. t.E F rrcrarn & Il,tq }+rq{TR6*rqE

g?ra fi :rrd ,fiar | .

The above applicalion shall be made in duplicate in Form No EA 8 as specfied under Rule. I of Cenlral Excise (Appeals)
Rules 2001 wrthrn 3 months from lhe dale on whrch lhe order soughl to be appealed againsl is communicated and shall be
accompanrecl by iwo copies each ol lhe OtO and Order ln Appeal ll should also be accompanied by a copy of TR-6 Challan
evidencing payment ot prescribed lee as prescribed under Seclron 15 EE of CEA 1944. under Major Head of Account.

qdfrs{q 3rrfaa + srq h77ftfud Ettttft-a sr6 # jra{ril 8l ,'rf .n1ir
,fuf ,tiar+ wr (6 i{rs 6qt qr r{S 6F * A rqg ZOOi- 6r ,r4a.fr lf4r ar sh qfe sfr';r rfiq (.6 drq 6qt t fl"r d A
slrd 1000 ,/ 4r tlnara ffqr 3rq
The revision appTicaiion shall be accompanred by a lee of Rs 200/ where lhe amount rnvolved in Rupees One Lac or less
and Rs. 1000L where the amounl rnvolved is more than Rupees One Lac

qft ra rra?r p +-B {d }:9tl {r Irr-drt a -i rs{ {a rr:rt r. r{F e:3 .rr fl-rr.rtF .(riEr 64 s l6qr 3.al .nttrr, Jrq +
rl?l i( ,i * flEr rd r,{ I dra & ft q.tfftlm j-Hfq "rq-'t'6,q ia "a ir{ra q- +-Fq rr+n 4l rr+ }Eza B-ary iirar t | /

ln cjse f rhe order covers varrous nu.nbers oI order in Original fee for each O I O should be paid in the aforesaid mannel
not withstanding the fact thal the one appeal lo the Appellanl Tribunal or lhe one apphcalion to lhe Central Govt As the case
may be, is filled lo avoid scnptoria work rf excisinq Rs 1 lakh {ee of Ps 100/ for each

qrnq?i1t-d Fqrqrfl{ ,Fs. xftq{F 1975 * ir4{il-l + 3Gr€r {i{ inhr II{ p.'rra 3n&r *r c1i tR tr?riftd 6 50 Ttrt 6r
;qFIrfrI ?6 ]?lii_e r[ 6rdr qlrFot /

One copy"oi application or Ol.O as lhe case may be and lhe order of lhe adjudicaling aulhority shall bear a courl fee slamp
of Rs. 6.50 as prescribed under Schedule-l in lerms ol lhe Cou Fee Ac1.1975 as amended

frffr rJE{, #rfi"q raql( ?li6 sE trnr1:r }ffiq an4fu6{!r t6rri Eli}) Gi{8'lr$. 1982 } EFta ('a rrE iaetr-d ErF i +i
Fffi" -r.r dri FF[p s qtr at r qra *r++r fJ-qr ,rn P /
Afienton is also rnviled 10 the rules colenog these and otlrer relaled mallers contained in lhe Customs Excise and Service
Appellale Tflbunal (Procedure) Rules. 1982

iEq lr$dtlr wffi 6t i{+d (fum 6'a t grafl #6 trqa }itr 4e" dF qr4tlrdt +' fd-q 3i{EPf fir{drq AB{rf.
www cbe{ gov ,1 4. rs {Ifi I i -/ ..,.

For rhe et;borare delarted and raresr pro",sroliiielrtlnq rc XtinO oi.appeat lo lhe higher appellale authority the appellant may

rcler to the lJepadmerta, webvte wmvcnec q'ov ri

I,',

(G)
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Appe.rl No. V2i256 257 & 25atRAJl2Ot7

ORDERS lN APPEAL ::

M/s. Chogule and Company (Salt) Pvt Ltd, Panchvati Society, 2'd

lvlain Road, Dhrol- 361210, Jamnagar (hereinafter referred lo as 'the appellant')

has filed three appeals agairrst three Orders-ln-Original as tnentioned in the Table

hereinbelow (hereinafter referred to as "the irnpugned orders") all passed by the

Deputy Commissioner, Central Excise Division, Jamnagar lheteinafter referred to

as "the adjudicating authority"):-

Order rn Original No

DC/ JAt// R-225t 2016-

17l ST/ REF/ 2O17 dated

13 10.2016

DC/ JArU R-272t 2016-

'17l ST/ REF/ 2017 clated

17.11.2016

DC/ JAM/ R-273t 2016-

17i ST/ REF/ 2017 dated

17 11 .2016

Period

involved

Oct, 2015 to

Nov, 20'15

Feb,2016 to

March,2016

Anrount

lnvolved(Rs.)

40,557t-

60,999/-

v2t257tRAJl

20 t6

28,734t- April,2016

2. The facts of the case are that Appellant filed refund clainrs under

Notification No.41l2012-ST dated 29.06.2012 of service tax paid on various

services used for export of goods. The adjudicating authority while deciding these

refund claims has rejected the refund of Swachh Bharat Cess, on the specified

services, vide inrpugned orders as detailed in Table above. 
i\,.,, ,, ,

3. Being aggrieved with the impugrred order, appellant preferred the

present appeals, inter-alia, on the grounds that Swachh Bharat Cess is nothing but

a service tax; that the provisions of Finance Act,1994 related to refund &

exemption applicable to Service tax would also apply to Swachh Bharat Cess as

defined under Section 119(5) of the Finance Act, 2015; that Section 119(5)

stipulates that {iwachh Bharat Cess shall be collected arld levied in accordance

with the provisi,:ns of the F inance Act, 1 994 as service tax and hence Swachh

Bhart Cess is also refundable for goods exported as per Notification 41l2012-ST

dated 29.06.2012. They placed reliance on CBEC Circular No -1:J4l3/2011-ST

dated 08.04.2011 relating to grant of refund of Education Cess.

" .., i

Sr Appeal No

1 v2t256tRAJl

2016

Z v2t2sstRAJt

2016

a
.J
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Appeal No: V2l256,257 & 258/RAJ/2017

4. Personal hearing in the matter was attended by Shri Sagar Shah,

C.A., on behalf of the appellant, who rerterated the ground of appeals and

subrnitted that Swachh Bharat Cess (hereinafter referred 1o as "SBC") was levied

under Section 119 of Finance Act, 2015; that sub section 5 of Section 119 has

been categorically staled that all provisions of Chapter V of the Finance Act, 1994

and rules made thereunder, including those relating to refunds and exemption

from service tax will apply to SBC as they apply to Service tax; that Notification

exempting SBC in excess of @ 0.5% is also issued under Section g3(1) of

Finance Act, 1994; that subsection (2) of Sectionllg also says that SBC is being

collected as Service Tax; that the ground of denial of refund claimed under

Notification 4112012-sl dated 29.06.2012 is not correct that SBC is noi mentioned

with service tax because service Tax includes sBC in view of above submissions;

that specific mention of SBC in notification NO.39/2012-ST dated 20.06.2012 and

1212013-3T dated 01.07.2013 and not in 41t20'12 -ST dated 29.06.2012 can't be

ground to deny. refund of SBC as in those two notifications SBC has been

exernpted from payment and they don't govern refund whereas Notification

4112012-ST governs refund of SBC/ Service l-ax; that in other words, these two

notifications have been issued under section g3 for exemption whereas

Notification 4112012-sr dated 29.06.2012 has been issuecl under section g3A for

rebate of service tax and not exemption. No one appeared from the department despite

P.H. notice issued to them.

FINDINGS:

5. I have carefully gone through the facts of the case, impugned order,

appeal memorandum, and records of personal hearing. The issue to be decided

in the present case is as to whether the respondent is entitled for rebate of SBC

paid on services.used for export of goods under Notification No. 41l2012-ST dated

29.06.2012 or not.

6. Notification No. 41l2012-ST dated 25.06.2012 allows refund of

Service Tax and opening Paragraph is as under:-

ln exercise of the I)owers conferred b section 93A of the Finance Act

'\fr.r'r"i

V

1994 (32 of 1994) (lereinafter referred to as lhe saicl Act) ttnd in

supersession of the notification of the Governrnent of lndia in the Ministry

of Finance (Department of Revenue) rruntller 5A2011-Seryice Tax, dated

the 30th December, 2011, published in the Gazette of lndia, Extraordinary,

Paft ll, Section 3, Sub-sectlon (i) vide runther G.S.R. 945(E), dated the

30th December, 2011, except as ,especfs things done or omitted to be

j.'-1 i
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done before such supersession, the Central Goventmert, on being

satrsfred that it is necessary in the public iilerest so lo do, hereby qrants

rebate of service tax paid (hereinafter refen.ed to as rebate) on the taxable

seryices urhich are received by an exporter of goods (hereinafter referred

to as the expoier) and used for export of goods, subject to the extent and

manner specified herein below, nantely.-

(Emphasis supplied)

6.1 To understand levy of SBC, I would like to refer to provisions of

Chapter Vl inserted vide Section 119 of the Finance Act,2015 which are

reproduced hereunder:

Chapter Vl

Swachh Bharat Cess

119. Swachh Bharat Cess. -
(1) This Chapter shall corne into force on such dale as the Centrat

Govemment may, by notificatiort in the Official Gazetle, appoitlt.

(2) Therc shall be levied and collected in accordarrce with the

provisions of this Chapter, a cess lo be called the Swachh Bharat

Cess as servtce lax on all or any of the taxable services at the rate

of two per cerft. on the value of such servlces for the purposes of

financing and prornoting Swachh Bharat itritiatives or for any other

purpose relating thereto.

(3) The Swachh Bharat Cess leviable under sub-section (2) shall

be in addition lo arry cess or seruice tax leviable on suclt taxable

servlces under Chapter V of the Finarrce Ac| 1994 (32 of 1994), or

under an)/ other law for the tinte being in torce.

(4) The proceeds of the Swaclth Bharaf Cess levied under sult-

section (2) shall first be credited to the Consolidated Fund of lndia

and the Central Government may, after due apprcpriation made by

Parliament by law in this behalf, utilise suclt sums of money of the

Swachh Bharal Cess for such purposes specified in sub-section (2),

as it may consider necessary.

(5) The rovisions of Cha ter V of the Finance Act 1994 anct the

rules made thereunder. includinq those relatinq to refunds and

exemptions frcnt tax, interest and imposition of penalty shall, as far

as may be, applv in relation ta the levy and collection of the Swachh

Bharat Cess on taxable servrces as they apply in relation to the levy

and collection of tax on such taxable services under Chapter V of the

'rii\,'i I i'
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Finance Act, 1994 or the rules ntade thereunder, as the case may

be.

(Enrphasis supplied)

6.2 lfind that Section 119 of the Finance Act, 2015 tevied SBC on

taxable services and Section 119(2) specifies SBC as Service Tax and Section

1 19(5) specifies that the provisions of refund of Service Tax under Finance Act,

1994 (hereinafter referred to as "the Act") shall apply to refund of SBC.

6.4 Section 119(1) of the Finance Act, 2015 stipLrlated that SBC shall be

levied from the date as notified by the Central Government and the Central

Government issued Notification No. 2212015-5T dated 06.11 2015 under Section

93(1) of the Act and fixed rate of SBC @ 0.5% of the value of taxable services

6.4 lt is settled position that the Government of lndia has consistenfly

adopted policy not to export taxes. Denial of refund by the adjudicating authority is

against the intention of legislation not to export taxes and the stated policy of the

Government shall be reversed by such an interpretation. lt is settled position of law

that any provision of law can't be interpreted in such a way to rnake other

provisions of law meaningless and to reverse the intention of the legislation.

6.5 From the above facts, it is abundantly clear that SBC has been

levied as service tax only as per Section 119(2) of the Finance Act, 2015 and the

rate of SBC @ 2% oI value of taxable services proposed under the Finance Act,

2015 has been reduced to @ 0.5% of value r:f taxable services vtde notification

issued under Section 93(1) of the Finance Act, 1994 which enables central

government to grant exemption from service tax. Therefore, I am of the considered

view that SBC has been given status of service tax levied r.rnder the Finance Act,

1 994 for the purgrose of refurrd.

7. I find that Notification No. 41l2012-ST dated 2906.2012 has been

issued under Section 93A of the Act which gives Central Government power to

grant rebate. The said Notification No. 41l2012-ST grants rebate of service tax

paid on the taxable services used for export of goods by an exporter. Since SBC

has been treated as service tax, as detailed in foregoing Paras, the rebate of SBC

is allowable under Notification ibid. Therefore, I am of the considered view that by

way of Chapter Vl of the Budget 20'15, enabling provisions incorporated for levy of

SBC and acconiingly refund of SBC is availalrle under Notification No.4112012'

ST,

B. The adjudicating authority has reasoned that Notification No.

39/2012-ST dahed20.12.2012 granting-rebale of service tax paid on services used

ICr,''\r 
lt'
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in providing export of services has been amended vide Notification No. 3/2016-5T

dated 03.02.2016 so as to allow refund of SEIC and sirnilarly, Notification No.

1212013-5T dated 01.07.2013 allowing refund of service tax paid on specified

services used in SEZ has also been amended vide Notification No. 2/20.16-5T

dated 03.02.2016 so as to allow refund of SBC, whereas no such amendment has

been made in Notification No. 4"1/2012-ST dated 29.06.2012. I find tbat Notification

No. 39/2012-ST dated 20.12.2012 has allowed refund of service tax and cess and

Explanation 1 reads -

(a) serv,ce tax means seruice tax leviable uncler Section 66 or Sectlon

668 of the Finance Act 1994

(b) education cess r?reans educatiort cess on taxable seruice levied under

section 91 read witlt section 95 of the Finance (No.2) Act, 2004 (23 of

2004);

(c) Seconrlary & Higher Educatiou Cess nreans Secondary & Higher

Education Cess on taxable services levied under seclrorr 136 read witlr

section 140 of lhe Fhance Act, 2007 (22 of 2007).

(Emphasls supplied)

B.'l Hence, there was need to add SBC in clause (d) vide Notification No.

3/2016-5T dated 03.02.20'16 to get it added as otrly Service Tax leviable under

Section 66 or Section 668 of the Finance Act, 1994 lras been covered under

clause (a) and not Service Tax in form of SBC imposed under Section 119 of the

Finance Act, 2015. ..1 ,., i. '

tt. '

8.2 Notification No. 12l2013-ST dated 01 .07.2013 also lras specifically

provided refund of service tax leviable under Section 668 of the Finance Act, 1994

whereas SBC has been levied under Section 119 of the Firtance Act, 2015, hence

there was legal requirement to amend Notification No. 12l201 3-ST vide

Notification No. 2/2016-5T to include SBC for refund urrder Notification No.

1212013-SI as SBC is not leviable under Section 668 of the Finance Act, '1994;

whereas Notification No.4112012-ST dated 29.06.2016 has provided for refund of

service tax without specifying leviable under Section 66 or Section 668 of the

Finance Act, 1994 and hence, no arnendment in Notification No. 41l20"12-ST

was/is legally required to be undertaken. Therefore, decision of Hon'ble High Court

in the case of M/s. WS Motor Co Ltd reported as 2015-1-IOL-1478-HC-KAR-CX

relied upon by the adjudicating authority is not applicable in the present case.

8.3 Thr: view of the adjudicating authority that SBC is not integrated in

the CENVAT credit chain and h6nce what is not allowed under Cetrvat Credit route

i",'i 
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is generally not allowed under refund or exenrption. lfind this logic very strange

and not valid at all, for the reason that general understanding can't be a ground to

deny refund, if admissible and also for the reason that the provisions governing

admissibility of cenvat credit are altogether different from the provisions governing

refundirebate. lt is not proper to accept such an argumenl legally valid as because

if cenvat credit of service tax is not allowable under the cenvat creclit Rules, but

refund of service tax is allowable under refund rules then refund is required to be

sanctioned. I find that the conditions and limitations governing rebate claims have

nothing to do with the conditions and limitations governing cenvat credit until and

unless specified. I do not find merit in this reasoning advanced by the adjudicating

authority which is also without sLrpport of provisions made under the law and

hence cannot be allowed to sustain.

8 4. Therefore, l find that the rejection of refuncl by the adjudicating authority is
neither correct rror legal and proper and rebate of swarchh Bharat cess paid on

specified servicers is entitled under Notification 41i2012-sr dated 29.06.2012 to
the Appellant.

9 ln view of above factual and regal position, I find merit in the appeals filed
by the Appellant, hence railow the appears and set aside the impugned orders
with consequential relief.

q.t. rqrr rSft?T-S:rffi ml ftqem 3T{f+a aft+ t fuql arar tr

9.1 . The appeals filed by the appelant stand disposed off in above terms.
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tsv Soeed Post
To,
M/s. Chogule and Company (Salt) pvt Ltd,
Panchvati Society,
2nd l\/ain Road,
Dhrol- 361210 , Dist:-Jamna at

+fl{ -.ry vtr-E ?iuff (TfaO qr dI
qs-d& rf{r6&, qrrr d-a ts,
gia lqttt" Bdar - Brqa?I{

Copy to:
1) The Chief. Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.
2) The Commissioner,GST & Central Excise, Rajkot Commissionerate, Rajkot.3) The Additional Commissioner, GST & Central Excise Sub-

C om m iss io ne rate, Jamnagar.
Guard File.
F No.V2l257lRa112016
F No. V2l258/Rajl2016
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