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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham

q deThdl & 9fardy &1 719 Ud gar /Name&Address of the Appellant & Respondent -

M/s. Chowgule and Company (Salt) Pvt. Ltd.., Panchvati Society.. 2nd Main Road.
Dhrol - 361 210, Jamnagar.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

(A) # UFF FE FUE ed U4 Hare e Um@wm&cﬁ%ﬂﬁv&%rﬂ?sl—afﬁﬂﬁtm 1944 & i 35B F
¥ v fed ¥OGEAE. 1994 # U 86 ¥ yoda Weafaf@ed Iow & @ awd &
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA. 1944 |/ Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

(i) FfeRTr Hoarwa O wEaleud @l AEe HIA o, e 3eEH Yok vd el JdE sty @ fasy 9, ave ERice
2, ¥ & A, % R, w1 Sl arfre o
The qpec&al bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No 2. R.K. Puram, New Delhi in all
matters relating to classification and valuation.

(ii) s afiede 1(a) # aqre aw e % wonar oW W ad dnn gew. &89 s wew vl Fawd wdeltw sarnieco
(Raede) & uftas s Gfss | o a0, sgord 9w HETET HgmaEa- dceote F A AT W o/
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2°° Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall “be filed in quadruplicate in form EA-3 / as presciibed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied againsi one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-. Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac.. 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall _be certified copy) and should be accompanied by a fees of Rs.
1000/~ where the amount of service tax & m}érest demanded-& penally levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demandeg’% natly levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs 10.000/- where the amount of service t ‘interest demanded ‘& penalty levied is more than fifty Lakhs rupees. in the
form of crossed bank draft in favour of the_ BS%IS!HHI Registrar of 'the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Arplicanon made for grant ‘of stay shall be accompanied by a fee of Rs 500/-
L L ’ ¥
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
urider Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable 1o Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute. or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payabie would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, "“Duty Demanded” shall include

(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule & of the Cenval Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior 1o the commencement of the Finance (No.2) Act, 2014
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Revision applicalion to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Fioor, Jeevan Deep Building., Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case. governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any ioss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

YA & &t R g @ T F e & @ A F TR A4 osgad Fed A9 W) g S 59 w6 oge (REe) &
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In case of rebate of duty of excise on goods exported to any country or ieritory outside India of on excisable matenal used in
the manufacture of the goods which are exported to any couniry or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty aliowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec
109 of the Finance (No.2) Act, 1998
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Chalian
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

yelieror 3dea ¥ ary Twafatga Ruifa gos & el & ol @i
mmwwmmmmﬁw%mmzom w3 feEmr S T afE wend @A UR S RS W SR e ar
FOF 1000 -/ &7 e T v |

The revision appTicatEun shall be accompanied by a fee of Rs. 200/ where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In case, if the order covers various numbers of order- in Original, fee for each 0.10. should be paid in the aforesaid manner,
not withstanding the faci that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh tee of Rs. 100/- for each.
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One copy of application or 0.1.0. as the case may be and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act 1975, as amended
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982
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For the elaborate, detailed and latest provismﬁs*rejﬁimg tD fnlmg of .appeal to the higher appellate authority, the appellant may
refer to the Departmental website www cbec gov o e \




Appeal No: V2/256, 257 & 258/RAJ/2017

- ORDERs IN APPEAL ::

M/3. Chogule and Company (Salt) Pvt Ltd, Panchvati Society, 2™
Main Road, Dhrol- 361210, Jamnagar (hereinafter referred to as 'the appellant’)
has filed three appeals against three Orders-In-Original as mentioned in the Table
hereinbelow (hereinafter referred to as “the impugned orders”) all passed by the
Deputy Commissioner, Central Excise Division, Jamnagar (hereinafter referred (o

as “the adjudicating authority”):-

Sr | Appeal No. Order iﬁ-Original No. “Amount Period
Involved(Rs.) | involved
1. | V2/256/RAJI | DC/ JAM/ R-225/ 2016- | 40,557/- Oct, 2015 to
2016 17/ ST/ REF/ 2017 dated Nov, 2015
13.10.2016
2 | V2/258/RAJI | DC/ JAM [R-272/ 2016- | 60,999/- Feb,2016 to
2016 17/ ST/ REF/ 2017 dated March,2016
17.11.2016
3. | V2/257/IRAJ/ | DC/ JAM/ R-273/ 2016- | 28,734/- | April, 2016
2016 |17/ ST/ REF/ 2017 dated
17.11.2016
2. The facts of the case are that Appellant filed refund claims under

Notification No0.41/2012-ST dated 29.06.2012 of service tax paid on various
services used for export of goods. The adjudicating authority while deciding these
refund claims has rejected the refund of Swachh Bharat Cess, on the specified

services, vide impugned orders as detailed in Table above. A

3. Being aggrieved with the impugned order, appellant preferred the
present appeals, inter-alia, on the grounds that Swachh Bharat Cess is nothing but
a service tax; that the provisions of Finance Act, 1994 related to refund &
exemption applicable to Service tax would also apply to Swachh Bharat Cess as
defined under Section 119(5) of the Finance Act, 2015; that Section 119(5)
stipulates that Swachh Bharat Cess shall be collected and levied in accordance
with the provisions of the Finance Act, 1994 as service tax and hence Swachh
Bhart Cess is also refundable for goods exported as per Notification 41/2012-ST
dated 29.06.2012. They placed reliance on CBEC Circular No. 134/3/2011-5T
dated 08.04.2011 relating to grant of refund of Education Cess.

Page No. 3 of 8
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Appeal No: V2/256, 257 & 258/RAJ/2017

4. Personal hearing in the matter was attended by Shri Sagar Shah,
C.A., on behalf of the appellant, who reiterated the ground of appeals and
submitted that Swachh Bharat Cess (hereinafter referred to as “SBC”) was levied
under Section 119 of Finance Act, 2015; that sub section 5 of Section 119 has
been categorically stated that all provisions of Chapter V of the Finance Act, 1994
and rules made thereunder, including those relating to refunds and exemption
from service tax will apply to SBC as they apply to Service tax; that Notification
exempting SBC in excess of @ 0.5% is also issued under Section 93(1) of
Finance Act, 1994, that subsection (2) of Section119 also says that SBC is being
collected as Service Tax; that the ground of denial of refund claimed under
Notification 41/2012-St dated 29.06.2012 is not correct that SBC is not mentioned
with service tax because Service Tax includes SBC in view of above submissions:
that specific mention of SBC in notification NO.39/2012-ST dated 20.06.2012 and
12/2013-ST dated 01.07.2013 and not in 41/2012 -ST dated 29.06.2012 can't be
ground to deny refund of SBC as in those two notifications SBC has been
exempted from payment and they don’'t govern refund whereas Notification
41/2012-ST governs refund of SBC/ Service Tax; that in other words, these two
notifications have been issued under section 93 for exemption whereas
Notification 41/2012-ST dated 29.06.2012 has been issued under Section 93A for
rebate of Service tax and not exemption. No one appeared from the department despite

P.H. notice issued to them.

FINDINGS:

o
A
3L

5. I have carefully gone through the facts of the case, impugned order,
appeal memorandum, and records of personal hearing. The issue to be decided
in the present case is as to whether the respondent is entitled for rebate of SBC
paid on services used for export of goods under Notification No. 41/2012-ST dated
29.06.2012 or not.

6. Notification No. 41/2012-ST dated 29.06.2012 allows refund of
Service Tax and opening Paragraph is as under:-

In exercise of the powers conferred by section 934 of the Finance Act,

1994 (32 of 1994) (hereinafter referred to as the said Act) and in

supersession of the notification of the Government of India in the Ministry
of Finance (Department of Revenue) number 52/2011-Service Tax, dated
the 30th December, 2011, published in the Gazette of India, Extraordinary,
Part Il Section 3, Sub-section (i) vide number G.S.R. 945(E), daled the

30th December, 2011, except as respects things done or omitted to be
£A T Page No. 4 of 8
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Appeal No: V2/256, 257 & 258/RAJ/2017

done before such supersession, the Central Government, on being
satisfied that it is necessary in the public interest so to do, hereby grants

rebate of service tax paid (hereinafter referred to as rebate) on the taxable

services which are received by an exporter of goods (hereinafter referred
{o as the exporter) and used for export of goods, subject to the extent and

manner specified herein below, namely.-

(Emphasis supplied)

To understand levy of SBC, | would like to refer to provisions of

Chapter VI inserted vide Section 119 of the Finance Act, 2015 which are

reproduced hereunder:

Chapter VI
Swachh Bharat Cess
119. Swachh Bharat Cess. —
(1) This Chapter shall come into force on such dale as the Central

Government may, by notification in the Official Gazetle, appoint.

(2) There shall be levied and collected in accordance with the

provisions of this Chapter, a cess to be called the_Swachh Bharat

Cess, as service tax on all or any of the taxable services at the rate

of two per cent. on the value of such services for the purposes of
financing and promoting Swachh Bharat initiatives or for any other

purpose relating thereto.

(3) The Swachh Bharat Cess leviable under sub-section (2) shall
be in addition lo any cess or service tax leviable on such taxable
services under Chapter V of the Finance Act, 1994 (32 of 1994), or

under any other law for the time being in force.

(4) The proceeds of the Swachh Bharat Cess levied under sub-
section (2) shall first be crediled to the Consolidated Fund of India
and the Central Government may, after due appropriation made by
Parliament by law in this behalf, utilise such sums of money of the
Swachh Bharat Cess for such purposes specified in sub-section (2),

as it may consider necessary.

(5) The provisions of Chapter V of the Finance Act, 1994 and the

rules made thereunder, including those relating to refunds and

exemptions from tax, interest and imposition of penally shall, as far

as may be, apply in relation to the levy and collection of the Swachh

Bharat Cess on taxable services, as they apply in relation to the levy

and collection of tax on such taxable services under Chapter V of the

LY

\"j' Y
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Appeal No: V2/256, 257 & 258/RAJ/2017

Finance Act, 1994 or the rules made thereunder, as the case may
be.

(Emphasis supplied)

6.2 | find that Section 119 of the Finance Act, 2015 levied SBC on
taxable services and Section 119(2) specifies SBC as Service Tax and Section
119(5) specifies that the provisions of refund of Service Tax under Finance Act,

1994 (hereinafter referred to as “the Act”) shall apply to refund of SBC.

6.4 Section 119(1) of the Finance Act, 2015 stipulated that SBC shall be
levied from the date as notified by the Central Government and the Central
Government issued Notification No. 22/2015-ST dated 06.11.2015 under Section
93(1) of the Act ;and fixed rate of SBC @ 0.5% of the value of taxable services.

6.4 It is settled position that the Government of India has consistently
adopted policy not to export taxes. Denial of refund by the adjudicating authority is
against the intention of legislation not to ekport taxes and the stated policy of the
Government shall be reversed by such an interpretation. It is settled position of law
that any provision of law can’'t be interpreted in such a way to make other

provisions of law meaningless and to reverse the intention of the legislation.

6.5 From the above facts, it is abundantly clear that SBC has been
levied as service tax only as per Section 119(2) of the Finance Act, 2015 and the
rate of SBC @ 2% of value of taxable services proposed under the Finance Act,
2015 has been reduced to @ 0.5% of value of taxable services vide notification
issued under Section 93(1) of the Finance Act, 1994 which enables central
government to grant exemption from service tax. Therefore, | am of the considered
view that SBC has been given status of service tax levied under the Finance Act,

1994 for the purpose of refund.

7. I find that Notification No. 41/2012-ST dated 29.06.2012 has been
issued under Section 93A of the Act which gives Central Government power to
grant rebate. The said Notification No. 41/2012-ST grants rebate of service tax
paid on the taxable services used for export of goods by an exporter. Since SBC
has been treated as service tax, as detailed in foregoing Paras, the rebate of SBC
is allowable under Notification ibid. Therefore, | am of the considered view that by
way of Chapter VI of the Budget 2015, enabling provisions incorporated for levy of
SBC and accordingly refund of SBC is available under Notification No. 41/2012-
ST.

8. The adjudicating authority has reasoned that Notification No.

39/2012-ST dated 20.12.2012 granting-rebate of service tax paid on services used
U el ) Page No. 6 of 8
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Appeal No: V2/256, 257 & 258/RAJ/2017

in providing export of services has been amended vide Notification No. 3/2016-ST
dated 03.02.2016 so as to allow refund of SBC and similarly, Notification No.
12/2013-ST dated 01.07.2013 allowing refund of service tax paid on specified
services used in SEZ has also been amended vide Notification No. 2/2016-ST
dated 03.02.2016 so as to allow refund of SBC, whereas no such amendment has
been made in Notification No. 41/2012-ST dated 29.06.2012. | find that Notification

No. 39/2012-ST dated 20.12.2012 has allowed refund of service tax and cess and
Explanation 1 reads —

(a) service tax means service tax leviable under Section 66 or Section
668 of the Finance Act, 1994;

(b) education cess means education cess on taxable service levied under
section 91 read with section 95 of the Finance (No.2) Act, 2004 (23 of
2004);

(c) Secondary & Higher Education Cess means Secondary & Higher
Education Cess on taxable services levied under section 136 read with
section 140 of the Finance Act, 2007 (22 of 2007).

(Emphasis supplied)

3.1 Hence, there was need to add SBC in clause (d) vide Notification No.
3/2016-ST dated 03.02.2016 to get it added as only Service Tax leviable under
Section 66 or Section 66B of the Finance Act, 1994 has been covered under

clause (a) and not Service Tax in form of SBC imposed under Section 119 of the

Finance Act, 2015. A
8.2 Notification No. 12/2013-ST dated 01.07.2013 also has specifically

provided refund of service tax leviable under Section 66B of the Finance Act, 1994
whereas SBC has been levied under Section 119 of the Finance Act, 2015, hence
there was legal requirement to amend Notification No. 12/2013-ST vide
Notification No. 2/2016-ST to include SBC for refund under Notification No.
12/2013-ST as SBC is not leviable under Section 66B of the Finance Act, 1994,
whereas Notification No. 41/2012-ST dated 29.06.2016 has provided for refund of
service tax without specifying leviable under Section 66 or Section 66B of the
Finance Act, 1994 and hence, no amendment in Notification No. 41/2012-ST
waslis legally required to be undertaken. Therefore, decision of Hon’ble High Court
in the case of M/s. TVS Motor Co Ltd reported as 2015-TIOL-1478-HC-KAR-CX

relied upon by the adjudicating authority is not applicable in the present case.

8.3 The view of the adjudicating authority that SBC is not integrated in
the CENVAT credit chain and _h_éﬁ'_ce what is not allowed under Cenvat Credit route

Page No. 7 of 8
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Appeal No: V2/256, 257 & 258/RAJ/2017

is generally not allowed under refund or exemption. | find this logic very strange
and not valid at all, for the reason that general understanding can't be a ground to
deny refund, if admissible and also for the reason that the provisions governing
admissibility of Cenvat credit are altogether different from the provisions governing
refund/rebate. It is not proper to accept such an argument legally valid as because
if Cenvat credit of service tax is not allowable under the Cenvat Credit Rules, but
refund of service tax is allowable under refund rules then refund is required to be
sanctioned. | find that the conditions and limitations governing rebate claims have
nothing to do with the conditions and limitations governing Cenvat credit until and
unless specified. | do not find merit in this reasoning advanced by the adjudicating
authority which is also without support of provisions made under the law and

hence cannot be allowed to sustain.

8.4.  Therefore, | find that the rejection of refund by the adjudicating authority is
neither correct nor legal and proper and rebate of Swarchh Bharat Cess paid on
specified services is entitled under Notification 41/2012-ST dated 29 06.2012 to
the Appellant.

9 In view of above factual and legal position, | find merit in the appeals filed

by the Appellant, hence | allow the appeals and set aside the impugned orders

with consequential relief.
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9.1, The appeals filed by the appellant stand disposed off in above terms.
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Copy to:

1) The Chief, Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

2) The Commissioner,GST & Central Excise, Rajkot Commissionerate, Rajkot.

3) The Additional Commissioner, GST & Central Excise Sub-
Commissionerate, Jamnagar.

4) Guard File.

5) F No.V2/257/Raj/l2016

6) F No. V2/258/Raj/2016
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