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Any person aggrieved by lhis Order in Appeal mav frle an "appeal to lhe apf,roprale aulhorily in lhe followtno way.
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dffi 4r.i frr drtu'
Date of issrrc:

Appeal to Customs, Excrse & Seruice Tax Appeliale Tribunal under Section 358 of CEA. 1944 / Under Section 86 of the
Finance Act. i994 an appeal lies to:-
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The special bench of Customs. Excise & Service Tax Appellate Tribunal of Wesl Block No 2. R K PLlram. New Delhi rn all
mallers relalilg lo c assrficaliol and,alualro"

rrn-rd qfodd 1(a) d {dn,4q.rdl"i + ]ldlar elc aeli rql-a rfrar:ra +-{tr raq|( ?rF6 c-d tq.+r nffiq;an4tri6{r-
(ft€}s) Ar cFTq &ffi'4 qifr-4T , a-Ja-dl-q dd d-affdi eId- rarat ryr6oqr- l,..re *r Sr ar* orftr ll
To the Wesl regional bench of Customs. Evcrie & Servrce Tar Appellale Tnbunal {CESTAT) at. 2'' Floor Bhaumali Bhawan.
Asarwa Ahmedabad 380016 in case of appeals olher lhan as menttoned in para- l(aj above
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The appeal lo lhe Appellate Tribunal shall be iiled in quadruplicale in lorm EA 3 / as prescibed ufder Rute 6 of Ceniral
Excise (Appeal) Rules. 2001 and shail be accornpanied agarnst one whlch a1 leasl should be accompanred by a fee of Rs
1.000/ Rs.50001. Rs.10,000/- where amount of duly demand/interesl/penalty,/refund is uplo 5 Lac 5 Lac to 50 Lac and
above 50 Lac respeclively in the form of crossed bank drafl in favour ol Asst Registrar oi branch of any qominated pubtrc
sector bank of lhe place where lhe bench of any nominaled pubhc sector bank of lhe place where lhe bench of lhe Tribunal
is situaled Applicalion made for grant of slay shall be accornoanied try a fee ol Rs 500/-
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1r*i t r+ cfi qFrFIA -A G!) r+T Fi{ii tt slr $ rq (|5,ria * ritr s6 taI+T fi 4i4."qriil +t Fiir ri1-r arn+ irqr
{crat, rw 5 iq ql ,trS 6,1 5 q .cc qr 50 dlg l1rq d+ -rqai 50 +rn Ic( t ylta t a} *srr: 1.0001- {q} 5.000/-fqi 3r!r+r 10 o00r rqi +r Eqifta snr ?Fs # !i1- qna +t A.itF;; ; a{€a. qrtr6 3$dtq .*"#*lui t,r ?"rrai ;
w5r++ lBlcr * ars $ fi;ff *t srJGarE 8.rr * +s rdrr irt ffi ** :rer a&ri +-3T JraT Tdi.,' F---------------qFta Errra +T eraara
*+ 6 gq sr.sr e'd-dr G!, 6r +ic-fud .nffiq ;qrqttffl-sr 6r rntqr F:n t +ir4a i'ttrr (F. jr4i) a a. ,ri+t, rr i qrrr
500/- rqs 6T tserlftd sf6 Hrn 6r;Tr ai4T r/

The appeal under sub section (1) of Seclion 86 of lhe Finance Act 1994 lo lhe Aopetiate Tlbu at Shalt be ii,ed in
quadruplicale in Form ST.5 as prescribed under Rule 9(l) of the Service fax Rules. 19-q4 and Shat! be accompanipd by a
copy of lhe order appealed againsl (one oi whlch shall be certifled copy) and should be acconrpanied by a fees of ils.
1000/ where lhe amounl of ser'rice la)( & interest demanded A penally tevted of Rs 5 Lakhs oi less. Rs 5000/, wh-c,e lhe
amounl of service lax & inlerest demanded & penally levied is more than {ive takhs but noi exceeding its Fifly Latlhs.
Rs.10,0001 where lhe amounl of service tax & nlerest demandecl & penalty ievied rs nrore than fifly Laihs rupee;, rn lhe
form of crossed bank drafl in favour of lhe Assislanl Registrar oi the bench of nominared public Se:ror Bank of ltre place
where the bench of Tribunal is situated. / Appli.ation made for granl cf 31ar shall be a.compaoied by a fee ol Rs 500/
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The appeal under sub seclion (2) and i2A) of lhe seclioi 86 the l'lnance Ac1 1994. shall be liled in For ST7 as presc.ibed

under Ruie I (2) & 9i2A) of lhe Seivice Tai RLrDs r994 and shall be accornpanied by a copy of order of Commissioner
Centrai Excise oi Commissioner Cenlrai Excrse (Apfeals) (.rne of whicn shali be a ceriified copy) and copy of the order
passed by ihe Commissroner aulhonzing the Assrslanl Commissiongr or Depuly Commissroner of Cenlral Excise/ Sewice Tax
to file lhe appeal before ihe Appellale Tribunal.
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rlEs rE +drfl:rfftrT qfil-q-wr (t-"?r) i qfA }-hi * nrri e }={iq r;qr{ er6 }fufr{Jr 1944 6I
?rI{T 3s!s & li 4d. d fi ffiq 3rfufiqs 1s94 t'r rrEr 83 + $ari? t-dr€{ +} $i aq fi ,6 t aa :msr t' cff' rqffiq
grlirfi[dr d 3r+a aiG {Fq ricri el6/tdr 6{ ffrrr ai t0 cfira 110%). r{ ?{FT \'q qatfi ffidF fr, o Et'rar, r< *+a Ed-at
ffrd&a't E;r l,7rdra fu-qT rrr E?d fu cE fi{T * liart-d:;..ar f* sri qffi 31-qlFd aq {Tfil s{ 6G rrrq t irfirfi d F}l
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(ir) n-4id r4r 6r dI 46 ?idd {TfiI
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qqf T€ B tir tlm * qraqa ffiq (s. 2) :riiff{n 2014 i 3rr{ r n'{6 ffd ]rqHlq qrQr+Ttt t Fsw G-{.{itia
er4a 3rS \.q }t'fr +l dr{ ddi 6h'tri

For an appeal lo be ii{ed beiore the CESTAT irnder Seclion 35F of the Cenlrai Excrse Act 1944 whr.h is also made

applicable to Service Tax under Seclion 83 of the Finance Act, 1994. an appeal against this order shali lie before the Tribunal

on payment of 10".t of the duly demanded where duty or duiy and penalty are rn dispute. or penalty. where penaity alone is rn

dispule provided lhe amounl of pre-deposii payable would be subjecl 1o a ceiling of Rs. 10 Croles,
l,lnder Cenlral Excise and Service Tax, 'Duty Demanded" shall inciude :

(r) amount determined uflder Sectron 11 D.

(ii) amount of erroneous Cenvat Creoil laken,
(iii) amount payable under Rule 6 of ihe Cenvat Credit Rules

provided {unher that lhe provisrons of this Secton shall not apply to lhe sl6y applicalion and appeals pending before

any appellale authority pior lo the commencemenl o{ lhe Finance (No.2) Act,2014

ffGr nrtrR c1 gatalgr riaa :

R6vision applicatjon to Government ol lndia:
5p Jrtz1. i caj.am- qn;"Er ffi-. p-TF] fr. re'z rqc ?Ia HQn'fr{F lq94 f t1]r 35EE + qrrF q1f-a d" }.flrh Jffl
q.qr i{F- F+oF. qalsiol ,neaa laE Fr'= pq ".n .1.ana ?i- ,nr} qq. frTi ffc arra Fr6 rFi r$Q-4-116961 *t
fq-,qr aral qG{l i -
A revision application lies 10 ihe Unaer Secrelary 10 the Governmenl of lndia. Revision Applicalion Unil. Minislry ol Finance.
Deparlment of Revenue. 41h Floor. Jeevan Deep Building, Parliamenl Streel, New Delhr-110001, under Seclion 35EE of the
CEA 1944 in respect ol the following case. governed by iirsl proviso lo sub-section 11) of Section 358 lbid:

qE ara * ia'cl rrcTa * flcA t .16r a6{-ra F;dr fid 4T f}df 6Rsri F ersr ir6 + ll1?lqa + +{rd qT l+:$t rrFr sl[qri qr

I+r ffi r.6 }|iTr'rF n (Er &sn r"" \.r,i_rd q ctra E ?-4 Srqn '17 e rF arcr,.rr a'EId 6 qFraao & drrd ?fr arrEft qr
16$r srqn zre e Ftti 1 ,nitrn + qEm arr
ln case of iny loss of g'oods, where the loss occurs in iransil from a faclory lo a warehouse or 10 another faclory or from one
warehouse lo another dunng lhe course of processr'rg of lhe goods in a warehouse or in storage whelher in a faclory or in a

*-I{d * Erd{ ffi nsq qT sfi +l ladd 4{ S ry * iaffir fr !r"{Ed Frd trld T{ ,rtr 45  d'q r.cr( rlc$ t g. (fti.c) *
FrF.{ F ,. sfra + drat ?frr[6{reflF?t-.f ,-J'A '
ln case ot rebale of duly of excise on goods exponed lo any counlry or tefiitory outside lndia of on excisabie malerial used in

the manufaclure of lhe goods which are exported to any country or lerrrlory oulside lndia.

qic r.wa r.y+ $r ryrrar;r i+q fi-arumd i drf{. tcrd ar }r.rd +1 ffE fua' B-qT 4sT tl /

in case of goods expoded oulside lndra expon io Nepal or Bhulan. wilhout payment o{ duly.

n'ff'Fn-d r.!re h 5aqrza ?rF6 * ,r4d" * ia! d sca i.$e gs 3r-ffiTe ra ge$ trfia qrdenai A a6a aFq ffr 4$ t 3it{ it
:}err ar vr-r+a l}fri{) 6'sdFr fdfo xFlft-c-ff (a )i, t99s 6I tfir 109 e.ERI fr"{J aI al afts:nro sqrdafu cr qi Etq fr
lTftd EI ar il/
Credil of any duty allowed io be ulili2ecj lowards payrnenl of excise duly on final products under the provisions of this Act or
ihe Rules made there under such order is passed by the Commrssioner (Appeals) on or ailer lhe date appointed under Sec.

l0g ot rhe Tilance (No.1, ALr. 1998

f{{i4a ]rri-d A d cft-qi ccr {i€4r EA-8 ,r 'ir SI 4;A-q ,.qrrd ?i4- (}S'd) ftqqr{ff. 2001, t B-{rA I $ ]I.lrh iAfifl"r t,
as3dd?rtqscqt3fit6*3rfr4'a4rdffiqrfa-Fijqq-{diridd;*{rrr4d}rr4{qliqrd3ntarAdqfrqiTidr{ffsdI
qf6cr $rr O drq liqq af6.uFlfelrff 1944 fi rnrr 35-EE + -Fa ftrfra rlnF SI 3iqr{ft e fieq + d-{ q{ rR-6 8I eia
{id,;l & ir$'qfiql I -
The above appiication shall be made in duplicate in Form No EA I as specified under Rule. 9 of Ceniral Excise (Appeals)

Ruies 2001 wilhrn 3 monlhs from lhe dale on which the order sought lo be appealed against is communicated and shall be

accompanied by two cop€s each of ihe OtO an(l Oider-ln-Appeal it should also be accompanred by a copy of TR'6 Challan
evidencing payment of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944 under Malor Head of Account

qanreroT 3{Bda 4 sEr ffi? iaritF s.? .h ,r6{.fi ar Bff 'rt
*e;,Aa-a r+a (.6 Etg iqi {T rst Fff fr ar rqo zOol- qr }i?r.fl4 isqr ar fir qE Tidrd iFq t.ai ar{4 sqt t;q(:] d dl
€q, l0oo -r 41 &,TE]F'aq r{n
The revision application shall be accompanied by a fee of Rs 200/ where lhe amount involved in Rupees One Lac or less

and Rs 1000/ where the amounl involved is more lhan Rupees One Lac

qe {E razlt F'{i qd :.]rr d'l EFrJfl a .r rra ,f I]Iei + ar er+ 4t ?r"rF? lq -qiF 6r F ?zT lFr erH | 3? T,z;
Fri dn sn Ai +s' -al fiq ., "rdtr { ir qurtsrri florTE rrni:Itrdr ;.1 ,.a -; a q -Ars FrEn at :'E^- }Tdza +4 .ir4r F I
n c;se. if the order covers varioijs numbers ol order in Original. fee for each O iO. should be paid in the aforesaid manner.
not withslanding the facl lhat the one appeal 10 lhe Appellani Tabuoa or lhe one appiicalion to the Cenlral Govl As the case

may be, is iille.i to avoid scriptoria work il excising Rs. 1 lakh fee oi Rs 1001 for each

qqrcirilBa ;sFr.rq qc{ }ftfi{rs 1975 & x{qff-l + r,fr€rr {d "'rdrt 
qE €q4a 3naT fi cfr c{ FFifla 6.50 {T} 6r

al{raq rF6 i:i{,Z air arai aft.rr I
One copy'of apptication ;r O lO as lhe case may be, and the order of the adjudicating aulho.ity shall bear a coun fee slamp

oi Rs 6.50 as prescribed irncjer Schedule_l in lerms of the Courl Fee Act 1975, as amended

dlsr rr"6 A;;*lq T.Ir( ?ta::F IIq n-drs{ }trrq;qffifr6{q ({,d tsfu) ft{nrdd1 1982 t dFrd qd rfr {iaRra awei +}
qM? si* dr} ffTii # rilr sfl Lqra .i16fi-d kErcrar tL /
Alenllon is also invrted to lhe rules covering ihese and olher relaled matlers contained n lhe Cusloms. Excise and Service

Appellate Tribunal (Prccedur-") Fules, 1982.
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:: ORDER IN APPEAL::

The present appeal has been fited by the Department (hereinafter

referred to as "the appellant") against Order-in-Original No.R/495/2016-17 dated

26.09.2016 (hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Central Excise, Division-1, Rajkot (hereinafter referred to as

"the adjudicating authority").

2. Brief facts of the case are that M/s. Pukar Tobacco Processors &

Packers, Ptot No. G11039-1040, Lodhika G.l.D.C., lndustrial Estate, Ka[awad Road,

Metoda, Taluka: Lodhika - 360 021, Dist.:Rajkot (hereinafter referred to as the

"respondent") are registered with Central Excise Department as they are engaged in

manufacturing of Unmanufactured Branded Tobacco and ctearing the same for home

consumption. The respondent had fited refund claim of Rs. 39,69,548/- on 06.09.2016

atongwith copies of challans evidencing payment of duty of Rs. 35,91,000 as

compound levy for the month of December,2015, as they intended to restart

production of 5 grams pouches of unmanufactured branded tobacco bearing brand

name "Pukar Punapatti" of RSP Rs. 3/- from 01.12.7015 through FPS packing machine.

2.1 However, investigation by Preventive Branch, Rajkot reveats that the

respondent had utitized FFS packing machine in manufacturing of unmanufactured

branded tobacco pouches of 8 & 10 grams having RSP of Rs. 5/- named "Pukar Poona

Patti" and "Pukar Catcutti Patti". Accordingty a case was booked and the respondent

was asked to pay monthty duty Rs.55,85,000/- for the month of December,2015.

They paid differentiaL amount of Rs. 20,00,000/- as duty vide chattan No.

5114.12.2015 Rs.5,00,000/-, No.4/01 .01 .7016 Rs.5,00,000/- and 155/21 .01 .2016 Rs.

10,00,000/-. $.>e---
?..2 A Show Cause Notice No. V.B4/AR-lV/Div-l/RJT/ADC(BKS)/39/2016-17 dated

18.05.2016 was issued which was adjudicated vide Order-ln-Originat No.

01 /ADC/RKC/2016-17 dated 2?.08.2016 by the Additional Commissioner, Central

Excise, Rajkot under which redemption fine of Rs. 15,000/- and penatty of Rs. 8,000/-

was imposed on the respondent and persona[ penalty of Rs. 8,000/- was imposed upon

Shri Nitesh Haribhai Sejpa[, Partner of the respondent which were paid. The

respondent paid Rs. 20,00,000/- towards duty tiabitity of Rs. 19,94,000/-, interest of

Rs. 32,055i - and penatty @'15% amounting to Rs. 2,99,1001-

2.3 The respondent carried out manufacturing activities from 0'1 .12.201 5 to
09.12.2015 i.e. for 9 days, however, FFS machine remained seated for the remaining

days from 10.12.2015 to 31.12.2015 i.e.22 days. They fited refund claim as

3
n\(-/
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4

abatement in case of non-production of goods in terms of para 10 of the Notification
No. 11l201o-CE(NT) dared

notification") .

27.02.2010 (hereinafter referred to as the ,,said

3. The adjudicating authority passed the impugned order vide which he
sanctioned refund ctaim of Rs. 39,69,54gl- under section 1.lB of the centra[ Excise
Acl, 1944 (hereinafter referred to as ,.the cEA") read with the ,,chewing Tobacco
and unmanufactured robacco Machines (capacity Determination and cottection of
Duty) Rutes, 2010" issued vide Notification No. 1112010 dated27.02.2010 (hereinafter
referred to as "the Rules") as detaited under:

Duty paid on goods in advance for December, 2015 5 5,91 ,000/ -

Duty tiabitity for 9 working days from

01.12.?015 to 09.12.2015 (9 days X 55,85,000/-/31)

Refund amount etigibte for 22 days from

1 0. 12.201 5 to 31 . 12.201 5

16,21 ,452/-

39,69,549/-

4. Being aggrieved with the impugned order, the Department preferred the
present appea[ mainty on the fo[towing grounds:

4.1 The appettant retied upon Rute 4, 5, 6, 7, 9, 10, 11 and 13 of the Rutes.

After narrating the above procedures in terms of the said not.ification, the appettant
stated that in the present case, a search was carried out by the officers of centrat
Excise Preventive sect'ion, Rajkot, at the factory premises of the Respondent on 11-

12-2015 in respect of evasion of Centrat Exc.ise duty.
sDD-

4.2. lt was revealed during the search that the Respondent had instatted one

FFS automatic sing(e track packing machine (without time tube) for packing of
tobacco pouches of 5 gms having MRp Rs. 3 for which production capacity is of 1g0 to
280 pouches/minute for which the requisite declarations have a[so been f.ited befor:e

the department which was found duly seated by the centrat Excise department on 10-

12-2015, having the signature of Jurisdictiona[ centrat Excise Range officers on it.

4.3 However, during the search, the Unmanufactured Branded robacco
pouches of "Pukar Poona Patti " and "pukar catcutti patti" of g gms and 10 gms

respectively, having MRP of Rs. 5.00 per pouch were found to have been
manufactured through the FFS Automatic machine which was atso admitted by the
Respondent that they had atso manufactured and packed the pouches of

Page No. 4 of 14
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unmanufactured branded tobacco of PUKAR brand of 8 gms (poona patti) and 10 gms

(catcutti Patti) having MRP of Rs. 5.00 per pouch through the FFS (Form, Fitting and

seating) automatic singte track packing machine by way of changing cytinders and

other minor equipments of the said machine. lt was also found that for ctearance of
MRP of Rs. 5.00 per pouch, none of the declaration was fited by the Respondent

before the department nor any procedure in respect of chewing Tobacco and

Unmanufactured Tobacco Packing Machines (Capacity Determination and Cottection of
Duty) Rutes, 2010 [Notification No. 11/2010-C.E.(N.T.), dated 27.02.2010] was

fotlowed by the Respondent.

4.4. The central Excise duty tiabitity in terms of rabte - 2 of Not'ification No.

05/20'15-cE, dated, 01 '03-2015) on the Unmanufactured branded tobacco having

retail sale price of Rs. 5.00 - without time tube/time pouches comes to Rs. 55.g5 tacs

- per packing machine per month (st. No. 6 of rabte-2) whereas, the Respondent had

paid and discharged the centrat Excise duty tiabitities for the month of
December'2015 to the tune of Rs. 35.91 lacs onty i.e. on Unmanufactured branded

tobacco pouches having retait sate price of Rs. 3.00, and thus, upon being caught by

the department in evasion of centrat Excise Duty, the Respondent had paid the short

paid central Excise duty to the tune of Rs. '19.94 [acs votuntari[y, unconditionatty and

without any protest.

4.5 A Show Cause Notice bearing No. V.84/AR-|V/D|V-

l/RJT/ADC(BKS)13912016-17, dated 18-05-2016 was accordingty issued to the

Respondent and the matter was atso decided vide the ol0 No. 01 lADc/RKclzo16-17,

dated 22-08-2016 passed by the Additional Commissioner, Centrat Excise & Service

Tax Commissionerate, Rajkot.

4,6 However, after receipt of the said Show Cause Notice and before
'issuance of the said Order-ln-Originat, the Respondent had, vide tetter dated 09-06-

2016, admitted their Central Excise duty tiabitities and paid an amount of Rs. 20.00

Lakhs during the course of investigation against differentiat duty tiabitities of Rs.

19.94 Lakhs. lt was'informed by them that on 08-06-2016, they have atso paid.interest

amounting to Rs. 32,055/- appticabte on detayed duty payment & '15% penatty of Rs.

2,99,100/- involved in the said suppressed duty payment and requested to conclude

the proceeding of show cause Notice under section 11Ac(1)(d) of the centra[ Excise

Act, 1944. Thus, the said act of the Respondent was nothing but the acceptance of
their misstatement and admittance of the Central Excise duty evasion made by them.

4.7 The provisions of rules/notifications, the condit.ions stiputated in the

retevant ru [es/ notifications and the criteria defined for mandatory obtigations to be

futfitted by the assessees are the procedures which are to be fottowed by the

5
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assessees if they intend to get any benefits stiputated under the respective

notification.Opposite to that, the benefits granted under the rutes cannot be

awarded where the additional amount of duty / tax became recoverabte from the

assessees on account of non-levy or non'payment or short-tevy or short-payment by

reasons of fraud or coltusion or witlfut mis-statement or suppression of facts or

contravention of any of the provisions of the Central Excise Act or of the rutes made

thereunder with the intent to evade payment of duty.

4.8 The appellant submitted that Respondent has totatty disregarded the

provisions/ conditions/ obtigatory- mandatory aspects and faited to foltow any

procedures as stiputated in the aforesaid notification so far as the subject unearthed

duty evasion i.e. their Central Excise duty t'iabitity in terms of Tabte - 2 of Notif ication

No. 05/2015-CE, dated, 01 -03-201 5) on the Unmanufactured branded tobacco having

retai[ sale price of Rs. 5.00 - without lime tube/time pouches comes to Rs. 55.85 tacs

- per packing machine per month (St. No. 6 of Tabte'2) and thereby had evaded the

Central Excise duty to the tune of Rs. 19.94 lakhs, which they were supposed fottow in

terms of Chewing Tobacco and Unmanufactured Tobacco Packing Machines (Capacity

Determination and Coltection of Duty) Rutes, 2010 [Notification No. 11l2010-

C.E.(N.T.), dated27.02.70101 such as : -

Declaration of quanti tv deemed to be oroduced in terms of Rule 5:
Declaration to be fited by the manufacturer in terms of Rule 6 specificolly if
they intended to any subsequent chonges with respect to any of the
parometers which has been declored by him and approved by the Deputy
Commissioner of Central Excise or the Assistont Commissioner of Centrol
Excise, as the cose may be, in terms of sub'rule (2), such os chonges reloting
to addition or removol of pocking machines in the factory or making
alterations in any port or section of the opproved premises or in the number
of mochines to be used in such part or section or commencing monufacture of
goods of a new retoil sale price or discontinuotion of manufacturing of goods

of existing retoil sole price, ond similar other detoils, he shall file a fresh
declarotion to this effect at least three working days prior to such subsequent
changes to the Deputy Commissioner of Central Excise or the Assistont
Commissioner of Centrol Excise, as the case may be, who shall opprove such

lresh decloration and re-determine the annuol copacity of production
lollowing the procedure specified in sub-rule (2).

\u"Calculation of correct dutv pavable bv them in terms of Rule 7:
Manner of Davment of dutv and interest in terms of Rule 9 :

Declaration of Retail sale price to be declared on the packaqe in terms of
Rule 1 1:
Addition or remova[ of packinq machines and other restrictions in terms of

4.9 However, despite not fottowing the entire proceedings as stated above,

the Respondent had attempted for evasion of Central Excise duty and suppressed the

facts from the department which was unearthed after visit by the Officers of

7 I'
6

Rule 13:
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Preventive Section to the unit. The Respondent, admitting their act of duty evasion,

had voluntarity and unconditionatty paid the differential amount of duty pertaining to

the month December-2O'|5 in terms of the said notification, the interest and the

penatty @1 5% on the said differentiaI amount. However, subsequently, the

Respondent has ctaimed the benefit in terms of Chewing Tobacco and

Unmanufactured Tobacco Packing Machines (Capacity Determination and Cotlection of

Duty) Rutes, 2010 [Notification No. 11l2010-C.E.(N.T.), dated 77.02.2010 i.e. in

terms of Rule 10 of the said rules prescribed for refund/abatement in case of non-

oroduction of qoods.

4.10 The appettant stated that Rule 10 itself speaks interalia that "..the

duty calculoted oit a proportionote bosis shall be abated in respect of such period

provided the monufocturer of such goods files an intimotion to this effect with the

Deputv Commissioner of Centrol Excise or the Assistont Commissioner of Central

7 4 ";*

Excise. as the cose mav be. with a copv to the Suoerintendent of Central Excise,

ot least three workino davs orior to the commencement o soid NPriodf ..." which

was atso not fottowed by the Respondent.

4.11 Thus, it is evident from the said not'ification and the rutes framed there

under that the abatement cannot be refunded if it is found that a manufacturer has

manufactured goods of those retail sate prices, which have not been dectared by him

in accordance with the provisions of these rules or has manufactured goods in

contravention of his dectaration regarding the ptan or details of the part or section of

the factory premises intended to be used by him for manufacture of notified goods of

different retail sate prices and the number of machines intended to be used by him in

each of such part or Section.

4.12 Further, at Para B of the impugned refund order, the duty paid in

advance for December-Z0'I5 has been shown as Rs. 55,91 ,000/- and the refund was

sanctioned accordingty whereas, as per the St. No. 6 of Tabte -2 of Notification No.

512015-C.E., dated,01-03-2015, the Rate of Duty per packing machine for

Unmanufactured Tobacco (Without Lime Tube/Lime Pouches) - having sale price

exceeding Rs. 4.00 but not exceeding Rs. 5.00 was Rs. 55.85 Lakhs per month. The

additional payment made by the Respondent of Rs. 6,0001- cannot be treated as the

refund as abatement under Rule 10 of the said notification and even if any refund

arises for said excess payment of Rs. 6,000/-, the same shoutd have been claimed and

refunded in terms of Section 11B of the Central Excise Act, 1944 and the provisions so

made for such excess payment of duty.

4.13 The appettant stated that the refund of Rs. 14,15,097/- out of the total

sanctioned amount of refund of Rs. 39,69,5481-i.e. to the extent to the differential

^\-A
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duty amount of Rs. 19,94,000/- (Rs. 19,94,0001'X 9/31) which was paid consequent

to the investigation initiated, sanctioned vide the impugned order by the lower

adjudicating authority and the refund amount of Rs.6,000/- additionat taken into

calcutation by the refund sanctioning authority is not [ega[ and proper.

5. The respondent has fited Memorandum of cross objections (received in this

office on 06.02.2017) wherein they submitted that the impugned appeat is not

sustainabte as the Memorandum of Appeat fited in EA'2 as we[[ as certificate of

verification is not signed by the appettant. That even otherwise, the impugned appeat

is not sustainable on merits as can be seen from grounds of appeal that reviewing

authority is not clear on the provisions of the rules and tried to mix the issues of

refund and procedure to be fottowed for making payment etc. The reviewing authority

intentionat[y twisted the same. The reviewing authority has re-produced the

provisions of the Rules. The appettant in para 9 and 10 of the authorisation has

reproduced the provisions of Rule '10 and made atlegations which are far away from

the reality in as much as they have fited requisite intimation and followed rules and

regulations.

5.1 The respondent submitted that white cotlecting and appropriating the duty paid

by them, the department has considered the said amount as duty within the meaning

of said notification and rules but white refunding the same department tries to

consider the same is not paid under the said rules or paid in contravention of the said

provision which is merged after issue of order and concluding the proceedings of

demand. That for trivial procedural lapse if any, substantiat benefit cannot be denied.

5.2 The impugned appeal proposes to deny refund of Rs. 6000/- paid in excess to

the amount payable under the said rules on the ground that it was additionat payment

and the same cannot be treated as refund in terms of Rute 10 of the said Rules as the

respondent can claim its refund under Section 118 of the CEA. lt was that the entire

refund inctuding Rs.6000i- is sanctioned and paid under Section'l 1B on[y, which is

evident from the order portion.

6. The personal hearing in the matter was attended by Shri Pankaj D. Rachchh,

who reiterated the submissions made by them in their Memorandum of cross

objections; he submitted that the respondent had correctly dectared start of

production and closure; that they did not ctear anything ctandestinely; that the goods

found without declaration was actually of trail production as stated during repty to

SCN; that refund sanctioned by AC is as per law as provided under Rute '10 of the

Rutes; that duty had been paid due to insistence of the department; that the order

passed by AC is correct and hence appeal shoutd not be attowed. No one appeared

Lt8
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from the Deparment despite personal hearing notices sent to them.

FINDINGS:

7. I have carefutty gone through the facts of the case, the impugned order,

Appeat Memorandum, Memorandum of cross objections and written and oral

submissions of the Respondent. The limited issue to be decided in this appeat is as to

whether the refund sanctioned under Section 118 of the Centrat Excise Act, 1944

readwith the Rules vide impugned order is legat and proper, or otherwise.

B. I find that the respondent vide their letter dated 25.11 .2015 addressed

to the Assistant Commissioner, Central Excise Division-1, Rajkot had fited intimation

regarding de-sealing of FFS pouch packing machine to commence production of 5 gm.

pouches of unmanufactured branded tobacco of Pukar Punapatti having M.R.P. of Rs.

3.00, Supreme Pukar Punapatti having M.R.P. Rs. 3.00 and Pukar Calcutti Tobacco

having M.R.P. of Rs. 3.00 from 01 .12.7015 on Form Fitting & Sealing Pouch Packing

Machine as per dectaration Form No. 1 fited by them on 30.'10.2015. Accordingty, the

FFS machine was de-sealed by the jurisdictional Range Superintendent on 01 .'12.2015.

The respondent vide their letter dated 04.12.2015 addressed to the Assistant

Commissioner, Centra[ Excise Division-1, Rajkot fited intimation regarding uninstatling

and sealing of FFS pouch packing machine to stop production of notified goods,

Unmanufactured Branded Tobacco on FFS pouch packing machine from 10.'12.2015.

The appettant had stated that their duty tiabitity is only for 9 days i.e. 01 .'12.20'15 to

09.12.2015, whereas they have paid duty in terms of 5r. No. 4 of the Tabte-2 of

Notification No.05/2015-CE dated 01 .03.2015, as detaited below and atso dectared

the same in FORM-2 on 07.12.2015 before the Superintendent, Central Excise, Range-

lV, Rajkot:

Date Amount of Duty
05.12.2015 02215 897750
05.'l 2.201 5 02227 897750
05.12.2015 02242 897750
05.12.2015 02254 897750

TOTAL 3591000

Chatlan No.

ln FORM-2, the Noticee has dectared that one FFS Pouch Packing Machine has been

de-seated and instatled at their factory premises.

8.1 The respondent vide their letter dated 02.03.2016 had requested to conctude

the inquiry initiated against them and not to issue Show Cause Notice showing

agreement with the outcome of the inquiry. They further stated that so far as Central

Excise duty for the month of December,2015 is concerned they had paid Rs.

Page No. 9 of 14



Appeat No. V2 I 24 I EAZ I RN I 201 6

L\4
10

,-7 .,L

35,91 ,000/- for the goods having MRP of Rs. 3.00 for the FFS machine without lime

tube/time pouch. Having been accepted the outcome of the investigation for the

goods manufactured having MRP of Rs. 5.00 per pouch, the duty liability, as per

Notification No. 05/2015-CE dated 01 .03.2015, is Rs. 55.85 lakhs and therefore, they

paid differentiat duty of Rs. 20.00 Lakhs votuntarity before the Department. They

were also witting to pay interest as appticabte on the differentiat duty atongwith

penatty @15% on the evaded amount of Rs. 19.94 takhs' The respondent requested to

conctude the inquiry initiated against them and show cause notice may not be issued

to them as they were waiving the show cause notice and ready to pay dues as stated

above. However, the case of respondent does not futfit the conditions as stipulated in

the Board's tetter F.No. 137 146/20'15'Service Tax dated 18.08.2015, hence the

request of the respondent was not accepted by the Department even though the

respondent paid dues as discussed in above para.

8.2 On going through the records, I find that the respondent had fited intimation

for production of goods having MRP of Rs. 3.00 per pouch and accord'ingty paid Central

Excise duty of Rs.35,91,000/-'in terms of Notification No.05/2015'CE dated

01 .03.201 5 (Sr. No. 4 of TabLe-2), whereas investigation estabtished (aLso admitted by

the respondent) that they had atso manufactured the goods having MRP of Rs. 5.00

per pouch without any intimation to the Department whatsoever. Admitting their

wrong doing, the respondent paid the differentia[ duty of Rs. 20.00 lakhs as goods

having MRP of Rs. 5.00 per pouch attracted Central Excise duty of Rs. 55,85,000/' in

rerms of Notification No. 05/2015-CE dated 01 .03.2015 (5r. No. 6 of Tabte'2). 
KA&.-\z?

8.3 The entire case had been conctuded vide Order-ln-Original No.

O1 IADC/RKC1ao16-17 dated 22082016 on the ground that since the respondent had

manufactured the goods having MRP of Rs. 5.00 per pouch, they were tiabte to pay

Central Excise duty of Rs. 55,85,000/- per month. The preventive wing has atso taken

the same stand as can be seen from the Show Cause Notice dated'18.05.2016 as wett

as Order-ln-Originat dated 21.08.7016. The basic fact that the respondent had carried

out manufacture of the goods from 01.12.2015 to 09.12.2015 is neither disputed by

the appeltant nor by the respondent. For the rest of the month, there was no

production at atl as can be seen from the case records. lt is on record that the

respondent had manufactured the goods having MRP of Rs. 5.00 per pouch.

8.4 The respondent has rightty paid Central Excise duty of Rs. 55,85,000/- in terms

of proviso to Rute 9 of the Rutes, which is re-produced betow for ready- reference:

9. Manner of payment of duty and interest. - The monthly duty poyoble on notified goods
shofl be paid by the sth doy of the some month ond an intimotion in Form - 2 onnexed to these
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rules sholl be fited with the Jurisdictionol Superintendent of Central Excise before the 10th

doy of the same month :

Provided thot ...

Provided further that .

Provided olso that ...

Provided olso that ..

Provided olso that .......

Provided also thot ..

Provided also that in case it is found thot o manufoct urer hos monufactured soods of those
retoil sale Drices, which have not been declared bv him in occordance with Drovisions of these

/. "*.,./

rules or has monufoctured aoods in controvention of his declarotion resordino the olon or
detaits of the Dort or section of the factorv Dremises intended to be used bv him for
manufocture of notified soods of different retoil sole Drices ond the number ol machines
intended to be used by him in eoch of such part or section, the rote of dutv ooplicoble to

so hi hest retail sole rlce s manu actured b him sholl be oble in re ect
all the Dockine machines oDerated bv him for the oeriod durinc which such monufoc rlnQtu
took ploce :

The above proviso ctearty states that in case it is found that a manufacturer has

manufactured the goods of those retail sale prices, which have not been dectared by

him in accordance of provisions of Ru[e 6 of the Rutes in contravention of declaration

fited by the manufacturer for manufacture of notified goods of different retail sale

prices, then the rate of duty appticabte to goods of highest retai[ sale price so

manufactured by the manufacturer sha[[ be payabte for the period during which such

manufacturing took ptace.

8.5 ln case on hand, the respondent had fited dectaration for manufacture of

notified goods vide their letter dated 25.11.201 5 addressed to the Assistant

Commissioner, Central Excise Division-1, Rajkot and had intimated regarding de-

sealing of FFS pouch packing machine to commence production of 5 gm. pouches of

unmanufactured branded tobacco of Pukar Punapatti, Supreme Pukar Punapatti and

Pukar Calcutti Tobacco atl having M.R.P. of Rs. 3.00 from01.'12.2015 on Form Fitting

& Seating Pouch Packing Machine as per declaration Form No. 1 fited by them on

30.10.2015. However, in view of visit and search carried out by the Preventive

Branch, Rajkot, it was found that the respondent has manufactured the notified goods

having MRP of Rs. 5.00 per pouch a[so. Therefore, in terms of proviso to Rute 9, the

rate of duty appticable to good of highest retail sale price so manufactured by the

respondent shatl be payabte for the period during which such manufacturing took

ptace. Here, it is proved that the respondent had manufactured the notified goods

having MRP of Rs. 5.00 per pouch from 01 .12.2015 lo 09.12.20'15 by way of changing

cylinders and other equ'ipments of the FFS automatic single track packing machine.

Therefore, I am of the considered view that the respondent is tiabte to pay Central
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Excise duty for the notified goods having MRP of Rs. 5.00 per pouch which comes to

Rs. 55,85,000/- in terms of Notification No. 05/20'15-CE dated 01 .03.2015 (Sr. No. 6 of

Tabte-2).

8.6 With regard to arguments put forth by the appettant for non observance of

procedures as prescribed under Rute 6, Rute, 7 Rute 9, Rute 10, Rute 11 and Rute, 13

of the Rules, I find force in these arguments. Sub'rute 6 of Rute 6 ctearty stipulates

that:

(6) ln case a manufacturer wishes to make anv subsequent chanqes with respect to anv of the
oarameters which has been decla red bv him and aooroved bv the DeDUtv Commissioner of

"l
r"t L-
'L

Central Excise or the Assistant Co mmissioner of Central Excise, as the case may be. in terms of
sub-rule (2) , such as changes relating to addition or removal of packing machines in the factory
or making atterations in any part or section of the approved premises or in the number of
machines to be used in such part or section or commencinq manufacture of goods of a new
retaiI sale rice or discontinuation of manufacturing of goods of existing retait sate price, and

simitar other details, he shatt fite a fresh declaration to this effect at teast three workinq davs

orior to such subseouent chanses to the Deoutv Commissioner of CentraI Excise or the Assistant

Commissioner of Central Excise . as the case mav be. who shatt aoDrove such fresh dectaration
and re-determine the annuat ca oacitv of oroduction fottowin a the Drocedu re soecified in sub-

rute (2).

It is a fact that the respondent had not fited any dectaration to the effect that they

were manufacturing notified goods having MRP of Rs. 5.00 per pouch. Therefore, the

argument of Department of non observance of provisions of the Rutes by the

respondent is correct and tenabte.

8.7 With regard to provisions of Rule 7 which stiputate calculation of correct duty

payabte by the manufacturer, I find that the respondent has violated the provisions

and not paid the appropriate duty. However, on being caught by the Department,

they paid the same atongwith interest and penalty.

B.B With regard to provisions of Rule l1 which stiputate dectaration of retail sale

price to be declared of the package, I find that the respondent had fited dectaration

for notified goods having MRP of Rs. 3.00 per pouch, whereas, they, in fact, had

manufactured notified goods having MRP of Rs. 5.00 per pouch, which is serious

violation of the provisions of Rute 11 and the activity of the respondent has to be

termed as fraud and suppression of facts on their part with intent to evade payment

of duty.

8.9 I atso find that Rule 13 is for addition or removal of packing machines and other

restrictions. ln this case, the respondent had manipulated the FFS machine by

changing cylinders and other equipments to carry out production of pouches having

MRP of Rs. 5/-, which was not declared in declaration fited with the Department.

Furthermore, sub-rule (4) of the Rute 13 stiputates that "no manufacturer shatt be

allowed to keep in his factory any stock of packing material for goods of those retai[
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sate prices which have not been declared by him in accordance w'ith prov'isions of

these rutes." For this, the penatty for contraventions etc. has been prescribed in Rute

18 of the Rutes which stiputates that "subject to the provisions of rule 16 and section

1lAC of the Act, if any manufocturer produces or removes notified goods in
contravention of ony provisions ot' these rules, then, oll such goods shall be tiable to
confiscation, and the manufacturer shall be lioble to o penalty not exceeding the

duty leviable on the notified goods in respect of which oforesoid contravention hos

been committed. " I find that on visit of Preventive Branch it was found the stock of

finished goods as wetl as packing material was lying in the factory premises of

respondent. Thus, the respondent has viotated the provisions of Rute 13.

8.10 The respondent has ctearly viotated the provisions of Rute 10 which prescribes

abatement in case of non'production of goods. The excerpts are as t,nder:

Rule 1() sti tes that :-

'ln case a iactory did not produce the notified goods during any continuous peiod of
fifieen dogs or more, the dutg calculated on a proportionate basis shall be abated in
respect of sucl| peiod orouided the tnanufaaturer of such ooods files an intimation to this
effect uith the DeDutLt Comnttsstoner of Central Excise or the Assistant Commissioner of

r)'L
L.

Central Excise. as lhe case m.r Lr be., Ll'ith a co to t Su erintertdert o CetTtral Excise
at least three Luot'kino daus oior to the commencem.ent of said oeiod. uho on receipt of
such intimation shall direct for sealing of ctll the packing machines auailable in the factory
for the said pelolLUttler the ohusical superuision of Supeintendent of Central Excise, in
the manner that the packing nachines so sealed cannot be operated duing the said
peiod :

Provided that dLtit:g such- i;enod. :to tncttnrJ'actuing actiuitlJ, lultcttsoeuer, in respect of
ttotified goods shall be undertaken and no remouctl of notifed goods shctll be elfected by
tl'Le manufacturer except that notifie.. goods already produced before the commencement
of said peiod mag be remoted u.tith.in..first tLuo doAs of the said peiod :

Protided furlher tltctt ttlrcnthe nta nu facturer intends to restatl his production of notified
goods, he shall infonn to the Deputl1 Con'tmissioner of Central Excise or the Assistant
Commissioner of Central E-rcise, as the case ntay be, of the date from which he tuould
restart production. trhereupor. tte s,=al ll :ed ott packing rrtachirtes tuould be opened
under the phgsicctl superuision of Supe,rintendent of Central Excise

8.'10.1 Therefore, re:po dent has filed wrong dectaration in violation of Rute

10. 0n the day of visit of Preventive Winq on 11.12.2015, the department found that

the goods were manufactured and wL.re ready to be dispatched. Therefore, there was

production on 11 .12.7015 also. The responcjent had also removed the notified goods

before commencement of said period bevonC two days in contravention of proviso to

Rute 10. The proviso to Ruie ]u sianos vioiatecj and respondent is not etigibte for

refund of duty.

8.'1 1 I find that as per lhe ero ,,isions of the Rutes and said Notification, conditions

stipulated therein anC the ci'1tei-ia Cefined foi mandatory obligations to be futfitted by

the respondent lrcjng !r(-'c-.r'ier, ;s r,'r'iii.l'r .l't: to be foltowed if they intend to get

benefits stiputated unde!- rhe Rule/:ai,l )lotification. The benefits granted under the
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Rutes/said Notification cannot be awarded where the additionat amount of duty/tax

became recoverabte from respondent on account of non-payment of duty by reasons

of fraud and with intent to evade payment of duty. Thus, I am of firm view that the

respondent is not eligibte for abatement as stipulated under Rute 10 of the Rutes.

8.12 I find that arguments advanced by the respondent that the impugned appeat

fited by department by re-producing various ru[es of the Rules are [iabte for rejection

at not vatid at att. I find that the provisions of various rutes retied upon by the

appettant are correct and justified in as much as the respondent had to fotlow but

faited to fottow, I find that the arguments of respondent are devoid of any merits and

comptetety unj ustified.

9. ln view of the above facts, I find that the impugned order passed by the lower

adjudicating authority is not correct, tegaI and proper. Hence, I set aside the

impugned order for sanctioning refund of Rs. 14,21,097 l'and a[[ow the appeat fited

by the Department. ldirect the respondent to pay Rs. 14,21,097 l- along with interest

at appropriate rate.

q.t

9.1

Bv R.P.A.D.
To,

Copv to:
1)

gqE-sat qom rS fiI 4+ 3lffil or ft.rer{'5q{t{d dftfi t mql ilrdT t t

The appeat fited by the department is disposed of in above terms.

v
4

2
3

4
5

GFIITT'9

3nFd (3T+dU)

The Chief Commissioner, GST & CentraI Excise, Ahmedabad Zone,
Ahmedabad.
The Commissioner, GST & Central Excise, Rajkot.
The Assistant Commissioner, GST & Central Excise, Division - l, Rajkot.
The Superintendent, GST & Central Excise, AR-lll, Rajkot.
Guard Fite.

M/s. Pukar Tobacco Processors & Packers,
Ptot No. G11039-1040, Lodhika G.l.D.C.,
lndustrial Estate, Katawad Road, Metoda,
Tatuka: Lodhika - 360 021, Dist.:Rajkot
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