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:: ORDER IN APPEAL ::

The present appeal filed by M/s. Precision Brass Works Pvt. Ltd., Plot
Mo, 3645 & 3646, GIDC, Phase-lll, Dared, Jamnagar-361004 (hereinafter
referred to as “the appellant”) is against Order-In-Original No. DC/JAM/R-
271/2016-17 dated 15.11.2016 (hereinafter referred to as “impugned orders”)
passed by the Deputy Commissioner, Central Excise & Service Tax Division,

Jamnagar (hereinafter referred to as "lower adjudicating authority™).

2, The appellant is holding Service Tax Registration No. AAECP4265B50001.
The facts of the case are that the appellant filed a rebate claim for Rs.
1,32,176/- under para (3) of Notification No.41/2012-5T dated 29.06.2012
(hereinafter referred to as “the Notification”) as amended vide Notification
No. 01/2016-ST dated 03.02.2016. The rebate claim was in respect of Service
Tax paid on the taxable services received under category of Courier Service and
used for export of goods viz. Brass Electrical Items, Brass Terminals ft
Aluminium Terminal Block during the period from October, 2015 to June, 2016,
The appellant claimed Service Tax including Swachh Bharat Cess (hereinafter
referred to as “SBC") which was actually not paid on any specific services and
hence not admissible as per the condition of para 3(a) of the Notification as the
same provides for rebate of Service Tax and not 5BC which is levied under

section 119 of the Finance Act, 2015.

3 The above observations culminated into issuance of Show Cause Motice
No. V.B5(18143/Refund/2016-17 dated 19.10.2016 wherein it was proposed to
reject the rebate claim of Rs. 1,954/- pertaining to SBC, in terms of Section
914 of the Finance Act, 1994 read with the Notification. It was also proposed to
restrict the rebate claim of Rs. 1,32,176/- (Service Tax + 58C) to Rs. 1,28,222/-
(Service Tax only). The lower adjudicating authority vide impugned order No.
OC/ JAM/R-271/2016-17 dated 15.11.2016 sanctioned rebate claim of Rs.
1,28,212/- pertaining to Service Tax and rejected rebate claim of Rs, 3,954/- i
pertaining to SBC. "“:‘ME
4, Being aggrieved with the impugned order, the appellant preferred the
appeal, inter-alia, on the following grounds:

(i) The lower adjudicating authority erred in passing the order as it has
been passed without considering the facts of the case and material
available on record as well as the various details provided by the

appellant which has not been countered.

Parge Wo. 3od B
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(i)  The lower adjudicating authority erred in issuing Show Cause Motice for
rejection of the refund claim of SBC without appreciating the facts that
Show Cause Motice was contradictory to the provisions of Finance Act
and is unsustainable in law as the SBC is nothing but Service Tax as
defined under Chapter VI of the Finance Act, 2015,

(i) The lower adjudicating authority erred in not allowing or rejecting
rebate claim of SBC despite the fact that nature of the 5BC is nothing
but a levy under Service Tax and without considering the fact that the
provisions of Finance Act related to refund B exemption which is
applicable to Service Tax would also apply to 5BC as defined under
Section 119(5) of the Finance Act, 2013.

(ivi The lower adjudicating authority erred while ignoring the provisions of
Section 119(2) which clearly states that SBC shall be collected and levied
in accordance with the provisions of the act as Service Tax and thus
when Service Tax is refundable, SBC is also refundable.,

(v} The lower adjudicating authority erred in not considering the intention
of the Government not to collect tax from exporters for export and same
was clarified vide Circular No. 134/3/2011-5T dated 08.04.2011, which
was related to grant of refund of Education Cess. The same is also
required to be considered for refund of SBC,

5. Personal hearing in the matter was attended to by Shri Sagar Shah, CA
who reiterated grounds of appeal and submitted that his submissions in Appeals
Mo. V2/256, 257, 258/RAJ/2016 are applicable in this appeal also as the issue is

exactly similar. SBC is nothing but Service Tax for the purpose of collection,

rebate/refund and hence their appeal should be allowed. ' f—:ﬁf
FINDINGS:

f. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and the submissions of the appellant, The issue to be
decided in the present case is as to whether the appellant is entitled for rebate
of SBC paid on services used for export of goods under Notification No.
41/2011-ST dated 29.06.2012, as amended, or not.

7. The appellant has contended that the refund claims were rejected
without considering the facts of the case and material available on record as
well as the various details/contentions/arguments provided by the appellant;
that the nature of SBC is nothing but a levy under Service Tax and the
provisions of Finance Act, 1994 related to refund applicable to Service Tax

Page Ho. 4 of 9



Appes] Ha: VIATFRAL 2014

would also apply to SBC. They also relied on CBEC Circular Mo. 134/3/2011-5T
dated 08.04.2011,

B. | find that the lower adjudicating authority has held that refund of 5BC
are required to be rejected as there is no clarification regarding rebate of 58C
for export under Motification Mo. 41/2012-Service Tax. The appellant has
submitted that Notification No. 41/2012-5T is clearly stating to grant rebate of
service tax paid on the services used for export of goods and sub-section (2) of
Section 119 of the Finance Act, 2015 clearly stipulate SBC as service tax; that
sub-section (5) of Section 119 of the Finance Act, 2015 stipulate that all
provisions related to refund of service tax under Finance Act, 1994 shall be
applicable to refund of SBC. | find that above provisions were interpreted
wrongly by the lower adjudicating authority and therefore, the impugned order

is not legally sustainable.

B.1 It would be important to refer Motification No. 41/2012-5T dated
29.06.2012 which allows refund of Service Tax, and opening Paragraph is reads

as under:-

In exercise of the powers conferred by section 934 o he Finance Ac

1994 {32 of 1994) (hereinafter referred to as the said Act) and in
supersession of the natification of the Government of india in the
Ministry of Finance (Department of Revenue) number 52/2011-5ervice
Tax, dated the 30th December, 2011, published in the Gazette af India,
Extraordinary, Part |l, Section 3, Sub-section (i} vide number G.5.R.
945(F), dated the 30th December, 2011, excepl as respects things done
or omitted to be done before such supersession, the Centrol
Government, on being satisfied that it is necessary in the public
interest so to do, hereby grants rebate of service tax paid (hereinafter
referred to os rebate) on the taxable services which are received by an
exporter of goods (hereinafter referred to as the exporter) and used
for export of goods, subject to the extent and manner specified herein

below, namely:-
(Emphasis supplied)

8.2 In view of above, | find that Hotification MNo. 41/2012-5T dated
29.06.2012 grants rebate of service tax paid on the taxable services received
by an exporter of goods and used for export of goods. | find that SBC is leviable
by virtue of insertion of Section 119 of Finance Act, 201 5, as service tax on the

value of taxable services at the rates notified by the Central Government. To

Page bo, 5ol
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understand levy of SBC, let's take a look at Chapter VI inserted vide Section
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119 of the Finance Act, 2015 reproduced hereunder:

B.3

Chapter Vi
Swachh Bharat Cess
119. Swachh Bharat Cess. —
(1) This Chapter shall come into force on such date as the Central
Government may, by notification in the Official Gazette,
appaoint.

(2) There shall be levied and collected in accordance with the
provisions of this Chapter, a cess to be called the Swachh Bharat

Cess, as service tax on all or any of the toxable services at the

rate of two per cent. on the value of such services for the
purposes of financing and promoting Swachh Bharat initiatives or
for any other purpose relating thereto.

{3) The Swachh Bharat Cess leviable under sub-section {2} shall
be in addition to any cess or service tax leviable on such taxable
services under Chapter V of the Finance Act, 1994 (32 of 1994),

or under any other law for the time being in force.

{4) The proceeds of the Swachh Bharat Cess levied under sub-
section {2) shall first be credited to the Consolidated Fund of
India and the Central Government may, after due gppropriation
made by Parliament by law in this behalf, utilise such sums of
money of the Swachh Bharat Cess for such purposes specified in

48

sub-section (2), as it may consider necessary. ':?Ni:ﬁ .

(5) The provisions of Chapter V of the Finance Act, 1994 and the
rules made thereunder, including those relating to refunds and

exemptions from tax, interest and imposition of penaity shall, as
far as may be, apply in relation to the levy and collection of the

Swachh Bharat Cess on taxable services, as they apply in relation

to the levy and collection of tax on such taxable services under
Chapter V of the Finance Act, 1994 or the rules made
thereunder, as the case may be.

(Emphasis supplied)

From above, | find that Section 119 of Finance Act, 2013 levied SBC on
taxable services and Section 119{2) of the said Act specifies SBC as Service Tax
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and Section 119(5) specifies that the provisions of refund of Service Tax under
Finance Act, 1994 shall apply to refund of SBC. Therefore, | find ample force in
the arguments of the appellant that the SBC though is called cess but has been
given status of service tax is evident from Section 119(2) & Section 119(5) of
Finance Act, 2015.

9. | find that it is also settled position that the Government of India has
consistently adopted policy not to export taxes. If the contention of the lower
adjudicating autharity is accepted then refund of SBC, even if imposed as
Service Tax vide Section 119(2) of Finance Act, 2015, shall not be allowed
meaning thereby is that intention of legisiation is to export taxes and the
stated policy of the Government shall be reversed by such an interpretation. It
is settled position of law that any provision of law can’t be interpreted in such
a way to make other provisians of law meaningiess and to reverse the intention

of the legislation,

10. | find that Notification No. 41/2012-5T dated 29.06.2012 has been issued
under Section 93A of the Act which gives Central Government power to grant
rebate. The said Notification Ne. 41/2012-5T grants rebate of service tax paid
on the taxable services used for export of goods by an exporter. Since 5BC has
been treated as service tax, as detailed above, the rebate of SBC is allowable

under Motification ibid. -w

10.1 | also find that Motification No. 39/2012-5T dated 20.12.2012 granting
rebate of service tax paid on services used in providing export of services has
been amended vide Notification No. 3/2016-ST dated 03.02.2016 and
Notification No. 29/2016-5T dated 26.05.2016, so as to allow refund of SBC;
similarly, Motification No. 12/2013-5T dated 01.07.2013 allowing refund of
service tax paid on specified services used in SEZ has also been amended vide
Motification No. 2/2016-5T dated 03.02.2016 and Notification No. 30/2016-5T
dated 26.05.2016, so as to allow refund of SBC, however no such amendment
has been made in Motification No. 41/2012-5T dated 29.06.2011. | find that
Notification Mo. 39/2012-5T dated 20.12.2012 has allowed refund of service tax

and cess and Explanation 1 reads -

(a) service tax means service tax leviable under Section 66 or Section
668 of the Finance Act, 1994;

Page No, 7 of 9
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{b) education cess means education cess on taxable service
levied under section 91 read with section 95 of the Finance (No.2)
Act, 2004 (23 of 2004},

(c) Secondary & Higher Education Cess means Secondary & Higher
Education Cess on taxable services levied under section 136 read with
section 140 of the Finance Act, 2007 (22 of 2007}

(Emphasis sepplied)

10.2 Hence, there was need to add 5BC in clause (d) vide Motification No.
3/2016-5T dated 03.02.2016 and Natification No. 29/2016-5T dated 26.05.2016
to get it added as only Service Tax leviable under Section 66 or Section 666 of
the Finance Act, 1994 has been covered under clause (a) and not Service Tax
imposed under Section 119 of the Finance Act, 2015.

10.3 Notification Mo. 12/2013-5T dated 01.07.2013 also has specifically
provided refund of service tax leviable under Section 668 of the Finance Act,
1994 whereas SBC have been levied under Section 119 of the Act inserted vide
Finance Act, 2015, hence there was legal requirement 1o amend Notification
No. 12/2013-5T vide Motification No. 2/2016-5T and Notification No. 30/2016-
ST dated 26.05.2016 to include SBC for refund under Netification No. 12/2013-
ST as SBC is not leviable under Section 66B of the Finance Act, 1994: whereas
Notification No. 41/2012-5T dated 29.06.2016 has provided for refund of
service tax without specifying leviable under Section b6 or Section 668 of the
Finance Act, 1994 and hence, no amendment in Notification No. 41/2012-5T

was/is required to be undertaken,

11.  In view of above factual & legal position, | set aside the impugned order
to the extent of rejecting rebate claim of Rs. 3,954/ of SBC and allow the
appeal filed by the appellant.

vet A Za Ze drad s @ e ST AiE # R @ E

11.1 The appeal filed by the appellant stands disposed off in above terms.
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To,

____ i i

' Plot No. 3645 & 3646, GIDC, Phase-lll, i . , '
| Dared, Jamnagar-361004 e . dewd UE 3evE, ot 38 d |

-1l &9, ATFATT-3Etacy,

I el e b =R e |

to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
1) The Commissioner, GST & Central Excise, Rajkot Commissionerate, Gandhidham
3) The Deputy Commissioner, GST & Central Excise Division, Jamnagar

4) The Superintendent, GST & Central Excise Range, Jamnagar

%) Guard File.
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