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Appeat No: Y7127'l IRAJ 17016

:: ORDER IN APPEAL ::

The present appeat fited by M/s. Precision Brass Works Pvt. Ltd., Ptot

No. 3645 &. 3646, GIDC, Phase-lll, Dared, Jamnagar-361004 (hereinafter

referred to as "the appe[[ant") is against Order'ln-Originat No. DC/JAM/R'

27112016-17 dated 15.'l 1.2016 (hereinafter referred to as "impugned orders")

passed by the Deputy Commissioner, Central Excise & Service Tax Division,

Jamnagar (hereinafter referred to as "lower adjudicating authority").

2. The appettant is hotding Service Tax Registration No. AAECP4265BSD001 .

The facts of the case are that the appettant filed a rebate claim for Rs.

1,37,176/- under para (3) of Notification No.41 /2012'ST dated 29'06'2012

(hereinafter referred to as "the Notification") as amended vide Notification

No. 01 /2016-5T dated 03.02.2016. The rebate claim was in respect of Service

Tax paid on the taxable services received under category of courier Service and

used for export of goods viz. Brass ElectricaI ltems, Brass Terminals &

Aluminium Termina[ Btock during the period from october, 2015 to June, 2016.

The appettant ctaimed Service Tax inctuding Swachh Bharat Cess (hereinafter

referred to as 
,,sBC") which was actuatty not paid on any specific services and

hence not admissibte as per the condition of para 3(a) of the Notification as the

same provides for rebate of service Tax and not sBC which is levied under

Section 119 of the Finance Act, 2015.

3. The above observations culminated into issuance of show Cause Notice

No. V.85(18)43/Refund/2016-17 dated 19.10.2016 where'in it was proposed to

reject the rebate claim of Rs. 3,954/- pertaining to sBC, in terms of Section

93A of the F.inance AcL, 1994 read with the Notification. lt was atso proposed to

restrict the rebate ctaim of Rs. 1,37,1761- (service Tax + SBC) to Rs. ',|,28,7221 -

(service Tax onty). The lower adjudicating authority vide impugned order No.

DC/JAM/R-271 12016-17 dated 15.11.2016 sanctioned rebate claim of Rs.

1,28,2221 - pertaining to Service Tax and rejected rebate claim of Rs. 3,954/-

pertaining to SBC.

4. Being aggrieved with the impugned order, the appetlant preferred the

appeat, inter'olia, on the fotlowing grounds:

The lower adjudicating authority erred in passing the order as it has

been passed without considering the facts of the case and material

avaitabte on record as wetl as the various detaits provided by the

appettant which has not been countered.

(i)
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(ii) The lower adjudicating authority erred in issuing Show Cause Notice for

rejection of the refund ctaim of SBC without appreciating the facts that

Show Cause Notice was contradictory to the provisions of Finance Act

and is unsustainable in taw as the SBC is nothing but Service Tax as

defined under Chapter Vl of the Finance Act, 201 5.

(iii) The lower adjudicating authority erred in not attowing or rejecting

rebate claim of SBC despite the fact that nature of the SBC is nothing

but a tevy under Service Tax and without considering the fact that the

provisions of Finance Act related to refund & exemption which is

appticabte to Service Tax woutd atso appty to SBC as defined under

Section'l 19(5) of the Finance Act, 201 5.

(iv) The [ower adjudicating authority erred while ignoring the provisions of

section 119(2) which clearly states that sBC shatt be cottected and levied

in accordance with the provisions of the act as service Tax and thus

when Service Tax is refundabte, SBC is also refundable'

(v) The lower adjudicating authority erred in not considering the intention

of the Government not to cotlect tax from exporters for export and same

was ctarified vide circutar No. 134/3/2011-sT dated 08.04.2011, which

was retated to grant of refund of Education cess. The same is atso

required to be considered for refund of SBC'

5. personal hearing in the matter was attended to by shri sagar shah, cA

who reiterated grounds of appeat and submitted that his submissions in Appeats

No. V2l256, 257,2581RAJ/2016 are appticabte in this appeal atso as the issue is

exactty similar. SBC is nothing but Service Tax for the

rebate/refund and hence their appeal shoutd be allowed'

FINDINGS:

6, I have carefu[ty gone through the facts of the case, the impugned order'

appeal memorandum and the submissions of the appel[ant, The issue to be

decided in the present case is as to whether the appetlant is entitted for rebate

of sBC paid on services used for export of goods under Notification No'

41 t2017-Sf dated 29.06.20't2, as amended, or not'

7. The appettant has contended that the refund claims were rejected

without considering the facts of the case and material available on record as

we[[ as the various details/ contentions/ arguments provided by the appettant;

that the nature of sBC is nothing but a levy under service Tax and the

provisions of Finance Act, 1994 retated to refund applicabte to service Tax

purpose of coltection,
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would atso appty to SBC. They atso retied on CBEC Circutar No. '134l3/201 1'ST

dated 08.04.201 1.

8. I find that the lower adjudicating authority has hetd that refund of SBC

are required to be rejected as there is no clarification regarding rebate of SBC

for export under Notification No. 41 /2012-Servtce Tax. The appetlant has

submitted that Notification No. 41 /2012-ST is clearty stating to grant rebate of

service tax paid on the services used for export of goods and sub'section (2) of

Section 119 of the Finance Act, 201 5 ctearly stipulate SBC as service tax; that

sub-section (5) of Section 119 of the Finance Act,2015 stipulate that att

provisions related to refund of service tax under Finance Act, 1994 shatl. be

appticabte to refund of sBC. I find that above provisions were interpreted

wrongty by the lower adjudicating authority and therefore, the impugned order

'is not tegatty sustainabte.

8.1 lt woutd be important to refer Notification No. 41 /2012-ST dated

29.06.ZO12which attows refund of service Tax, and opening Paragraph is reads

.Lq)

as under: -

ln exercise o rred b ection 93A o the Finonce Act

1994 {32 of 1994t (hereinafter referred to os the soid Act) ond in

supersession of the notification of the Government of lndio in the

liinistryofFinonce(DepartmentofRevenue)number52l2011-Service

Tox, dated the 30th December, 2011, pubtished in the Gozette of lndia'

Extroordinary, Port tl, Section 3, Sub-section (i) vide number G'S'R'

945(E), doted the 30th December, 2011, except os respects things done

or omitted to be done before such supersession, the Central

Government, on being sotisfied thot it is necessary in the public

interest so to do, hereb v arants rebote of service tox oaid (hereinafter

referred to as rebate) on the taxoble services which are received by an

exporter of goods (hereinafter referred to as the exporter) and used

for export of goods, subiect to the extent ond manner specified herein

below, nomely:-

(EmPhosis suPPlied)

B'2lnviewofabove,lfindthatNotificationNo.4l12012.STdated

29.06.2012 grants rebate of service tax paid on the taxabte services received

by an exporter of goods and used for export of goods- I find that sBC is teviabte

by virtue of insertion of section 119 of Finance Act, 2015, as service tax on the

vatue of taxabLe services at the rates notified by the Central Government. To

the owers con e 5
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understand tevy of SBC, [et's take a took at Chapter Vl inserted vide Section

119 of the Finance Act, 201 5 reproduced hereunder:

Chopter Vl

Swochh Bhorat Cess

119. Swochh Bharat Cess. -
(1) This Chopter shall come into force on such date as the Central

Government moy, by notification in the Official Gozette,

appoint.

(2) There shall be levied and collected in occordonce with the

provisions ol this Chapter, o cess to be colled the Swachh Bharat

Cess as service tax on all or ony of the taxable services at the

rate of two per cent. on the value of such services for the

purposes of finoncing ond promoting Swachh Bharat initiatives or

for any other purpoie reloting thereto.

(3) The Swachh Bharat Cess leviable under sub'section (2) shall

be in oddition to ony cess or service tax leviable on such taxable

services under Chopter V of the Finance Act, 1994 (32 of 1994),

or under any other low for the time being in force'

(4) The proceeds of the Swachh Bharot Cess levied under sub'

section (2) shotl first be credited to the Consolidated Fund of

lndio and the Central Government moy, ofter due appropriation

made by Parliament by law in this beholf , utilise such sums of

money of the Swachh Bhorat Cess for such purposes specified in

sub-section (2), as it may consider necessory'

(5) The provisio ns of ChoDter V of the Finance Act, 1994 and the

rules mode thereunder. includin e those re lotina to refunds and

exemptions from tax, interest and imposition of penalty sholl, as

far os may be, opolv in relotion to the lew and collection of the

Swachh Bharot Cess on toxable services as they applY in relation

to the levy and collection of tax on such taxable services under

Chopter V ol the Finance Act, 1994 or the rules made

thereunder, as the case maY be.

(EmPhasis suPPlied)

B'3 From above, l find that Section 119 of F,inance Act, 2015 levied SBC on

taxabte services and Section 119(7) of the said Act specifies sBC as Service Tax

.1-\
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and Section 119(5) specifies that the provisions of refund of Service Tax under

Finance Act, 1994 shatt appty to refund of SBC. Therefore, I find ampte force in

the arguments of the appellant that the SBC though is catted cess but has been

given status of service tax is evident from Section 119Q\ e. Section 119(5) of

Finance Act, 201 5.

9. I find that it is also settted position that the Government of lndia has

consistentty adopted poticy not to export taxes. lf the contention of the lower

adjudicating authority is accepted then refund of SBC, even if imposed as

Service Tax vide Section 119(2\ ol Finance Act, 2015, shatl not be atlowed

meaning thereby is that intention of legislation is to export taxes and the

stated poticy of the Government sha[[ be reversed by such an interpretation. lt

is settted position of taw that any provision of law can't be interpreted in such

a way to make other provisions of law meaningtess and to reverse the intention

of the legistation.

10. I find that Notification No. 41 /2012-ST dated 29.06.2012 has been issued

under section 93A of the Act which gives central Government power to grant

rebate. The said Notification No. 41 /2012-5T grants rebate of service tax paid

on the taxable services used for export of goods by an exporter' since SBC has

been treated as service tax, as detailed above, the rebate of sBC is allowable

under Notification ibid.

10.1 I atso find that Notification No. 39/2012-ST dated 20.12.2017 granting

rebate of service tax paid on services used in providing export of services has

been amended vide Notification No.3/2016-5T dated 03.02.2016 and

Notification No. 2912016-5T dated 26.05.7016, so as to a[[ow refund of sBC;

simitarty, Notification No. 12l2013-sT dated 01 .07.2013 attowing refund of

service tax paid on specified services used in sEZ has also been amended vide

Notification No. 2/2016-5T dated 03.02.2016 and Notificat',ion No. 30/2016-5T

dated 26.05.2016, so as to attow refund of sBC, however no such amendment

has been made in Notification No.41 /2012-5T dated 29.06.2012. lfind that

Notification No. 39/2012-5T dated 20.12.2012 has altowed refund of service tax

and cess and Exptanation 1 reads -

(a) serYice tax means service tax leviable under Section 66 or Section

658 of the Finance Act. 1994
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(b) edrcation cess means education cess on taxable service

Ievied under section 91 read with section 95 of the Finance (No.2)

Act,2004 (23 of 2004);

(c) Secondary & Higher Education Cess meons Secondory & Higher

Educotion Cess on toxable services levied under section 136 read with

section 140 of the Finance Act, 2007 (22 of 2007).

(EmPhasis suPPlied)

10.2 Hence, there was need to add sBC in clause (d) vide Notification No.

3/2016-5T dated 03.02.20',16 and Notification No. 29170',16-s1 dated 26.05.2016

to get it added as onty Service Tax teviabte under section 66 or Section 668 of

the Finance Act, '1994 has been covered under ctause (a) and not service Tax

imposed under Section 1 19 of the Finance Act, 201 5.

10.3 Notification No. 1212013-ST dated 01 '07'2013 atso has specificalty

provided refund of service tax teviabte under section 668 of the Finance Act,

1994 whereas sBC have been levied under section 119 0f the Act inserted vide

Finance Act, 2015, hence there was tegat requirement to amend Notification

No.12l20l3.STvideNotificationNo.2l2ol6.sTandNotificat.ionNo.30/2016-

STdated26.05.2016toincludeSBCforrefundunderNotificationNo.l212013.

STasSBC,isnotleviabl'eunderSection668oftheFinanceAcl,l994iwhereas

Notification No. 41 /2012-ST dated 29.06.2016 has provided for refund of

service tax without specifying teviabte under section 66 or section 668 of the

Finance Acl, 1994 and hence, no amendment in Notification No' 41 12012-Sf

was/is required to be undertaken.

ll.lnviewofabovefactual&.tegatposition,lsetas.idetheimpugnedorder

totheextentofrejectingrebateclaimofRs.3,954l-ofSBCanda[[owthe

appeat fited bY the aPPettant.

i!.? 3{ffi FRT rjfi4$ sr{-aor Fq-cRr 3q{tffi otA t fr.ql ardr tt

ll.lTheappeatfitedbytheappettantstandsdisposedoffinaboveterms.
\ "-r.

-.?\ f ^$ 
'

$;i,.\sP
(T-frrt EdIc)

311 .Tfrd 
(3rqrtr)

BY Reed. Post AD
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To,

M/s. M/s. Precision Brass Works Pvt. Ltd.,

Ptot No. 3645 & 3646, GIDC, Phase-lll,

Dared, Jamnagar-361 004

t. tfrsd drs ilrS cr5id frfr|s,

"de $. isY,, vd'asue, fr.3{r$.fi.m.

$-d-l ll, EtE, ;irrrrR-3Etoou.

Copy to:

1) The Chief Commissioner, GST & Centrat Excise, Ahmedabad Zone, Ahmedabad.

2) The Commissioner, GST & Central Excise, Rajkot Commissionerate, Gandhidham

3) The Deputy Commissioner, GST & Centrat Excise Division, Jamnagar

4) The Superintendent, GST & Centrat Excise Range, Jamnagar

5) Guard Fite.
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