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Appeal No: VZIIVRALZ01T
3.

:: ORDER IN APPEAL ::

The instant appeal has been filed by M/s. Shah Foils Ltd. 1820/1, Santej

Khatraj Road, Oppp. Raj Nagar Bus Stop, Near GEB Sub-station, Taluka — Kalol, Dist.
Gandhinagar, Gujarat - 382 721 (hereinafter referred to as “the appellant” or "M/s.
SFLY against Order-in-Original No. 06/D/2016-17 dated 28.11.2016 (hereinafter
referred to as “the impugned order’) passed by the Deputy Commissioner, Central
Excise Division, Morbi (hereinafter referred to as “the lower adjudicating authority”).

2. Briefly stated facts of the case are that the officers of Directorate General of
Central Excise Intelligence, Mumbai Zonal Unit visited the factory premises of Appellant
on 10.07.2012 and camed out search of the various premises of the appellant. During
search, various incriminating documents were recovered and further statements of
various personnel of the appeliant were recorded, which revealed that the appeliant was
only issuing invoices, without physically dispaiching the excisable goods mentioned in
the invoice and thus passed on ineligible Cenvat Credit to various persons by issuing
excisable invoices only and for maintaining record of such type of transactions, they
created a ledger account under heading "Billed Sales”.

21 The lower adjudicating authority infer alia, passed the impugned order
confirming the charges leveled in the show cause notice, as under :-

23, Thus, in view of the above discussion and findings, | am

of the considered view that as no Cenvafable goods were
supplied by M/s. SFL to M/s. CCPL though M/s. SMDPL under the

said invoices, and therefore the amount of Cenval Credit availed

by Mfs. CCPL on the impugned Invoices Nos. 282/08.03.2012,
283/09.03.2012, 315/31.03.2012 and 316/31.03.2016 of M#.
SMDPL, becomes legally ineligible for avaiing the credit and
therefore, th foal amount of Cenval credit ie. Rs 4,62 986/
availed by M/s. CCPL during the period of March, 2012, read with
Section 11A(4) of the CEA, 1944 along with interest under Rule

14 of CCR, 2004, read with Section 11AA of the CEA, 1944 -
Further, as M/s, CCPL had already paid the amount of Rs. AL
4,62,986/~ towards their Cenvat credit / duly Wability and Rs.
2,298,235/~ towards their interest liability thereupon, the same are
required to be appropriated against their duty and interest
demand respeciively,

23.3 | further observe that M/s. SFL, as discussed earlier,
have meraly supplied Cenfral Excise [nvoice to M/s. CCPL
(through SMDPL, a registered Dealer) without delivering
corresponding goods to them, on the basis of which M/s. CCPL
had taken and utilized inadmissible Cenvat credit under the CCR,

Faga Mo 3ol 8
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2004. Shri Kartik R. Shah, Director of M/s. SFL in his statement
dated 28.01.2014 admitted that all invoices as reflected in M/s.
SFL's ledger account "Bill Sales" issued to different pariles were
issued without delivering the goods mentioned therein. This act,
on the part of M/s. SFL have rendered themselves liable to penal
action under Rule 26{2) of the CCR, 2002.7

2.2 The Show Cause Notice was decided against by the lower adjudicating authority
who imposed penalty of Rs. 4 62 986/- on the appellant under Rule 26(2)(ii) of the
Central Excise Rules, 2002 (hereinafter referred to as “the Rules”) for aiding and
abetting offence of passing on the Cenvat credit without physically supplying the
excisable goods mentioned in the duty paying documents.

3.  Being aggrieved with the impugned order, the appellant preferred the present
appeal on the following grounds:-

(i) That allegation of clandestine clearance made by the Department is not
supported by evidence and cannot be based on statement or entries in books of
accounts found at the third party premises and to support their above contention they
relied upon the decision of Hon'ble Gujarat High Court in the case of M/s. Dhruve
Dyestuff Pvt. Ltd. reported as 2016 (339) ELT A131(Guj); that findings at Para 20.1 in
the impugned order that the appellant has a sister concern viz., M/s. Sankalp Foils
Pyt Ltd. and the registered office of the appellant at the same address is incorrect as
Mis. Sankalp Foils Pvt. Ltd. is not their sister concern; that findings at Para 20.1 of the
impugned order that the hand written / computer sheets recovered from M/s. Ramesh
Shah, Director of the appeliant and from Shri Manojbhai were places other than the
office of the appellant which itself created doubt regarding recording and storage of
daily transactions at places other than the registered premises, the hand written /o[ 1.l
computer sheets seized from the lotteryfice cream stall of Shri Manoj Tanna and from —
the lockers at Venilal Safety Vaults Pvt. Ltd. did not belong to the appellant, that merely
because the documents were found at places other than the office cannot be a ground
to estalblish mens rea. that the findings at Para 22 of the impugned order that they
passed on ineligible Cenvat Credit to other parties by issuing sales invoices without
actual physical sale of the goods and Director of one such party. M/s. Swastik Metal
Distributors Pvi. Lid., in his statement dated 17.11.2014 accepted the said fact; that no
goods which were manufactured by the appellant were sold to M/s. Swastik Metal
Distributors Pvt. Ltd.; that findings of the lower adjudicating authority are not correct as
the allegation made by relying upon a statement are required to be supported by

evidence other than the statement in view of the decision of the Hon'ble CESTAT in the
Fage Na. 4 of §



Appeal Mo VIILRALIIT
-

cases of Mis. Kuber Tobacco India Ltd. reported as 2016(338) ELT0113 (Trb-Del);
Jindal Drugs Pwvt Ltd reported as 2016(340)ELTG7(P&H). J & K Cigarettes Ltd.
reported as 2009 (242) ELT 189 (Del) and M/s. Dhakad Metal Corporation reported as
2015(330)ELTS581(Tn-Ahd)

(i)  That M/s. Clayns Ceramic Pvt. Ltd,, Morbi (hereinafter referred to as "Mis.
CCPL") i.e. eventual receiver of the excisable invoice, have not admitted to issuing
invoices without actual physical sale of goods; that the findings of the lower adjudicating
authority are incomrect as they have cleared the goods along with the Central Excise

Invoice.

(i)  That no penalty is imposable on the appellant under Rule 26 of the Central
Excise Rules, 2002 (hereinafter referred to as “the Rules’) on the person who issue the
invoice on the basis; that Mis. CCPL availed Cenvat Credit on the basis of invoices
issued by the dealer, viz., M/s. Swastik Metal Distributors Pvt. Ltd., Vadodara, a
registered excise dealer (hereinafler referred to as "“M/s. SMDPL") and an another
noticees, that to invoke provisions of Rule 26(2) of the Rules, the person ought to have
issued or abetted in issuance of an excisable invoice or other document without delivery
of goods on the basis of which the user of said invoice is likely to take or has taken any
ineligible Cenvat credit, that it is not established that the goods were received by M/s.
SMOPL or M/s. CCPL,; that Shri Kumparam Patel of Mis. SMPDL in his statement dated
17.11.2014 stated that the broker on whom they placed an order for supply of goods,
supplied the goods along with invoices, thal the appellants cannot be said 1o have
abetted the issuance of excisable invoices on the basis of which the user has taken
ineligible Cenvat credit, that Shrn Uday Patel of M/s. CCPL in his statement dated
16.12.2014 stated that out of three invoices received by M/s, CCPL from M/s. SMDPL
they availed Cenvat credit on only two of the invoices and the goods received under
one invoice were used to make platform for installation of machinery and thus nm.]‘ﬂ pbe
eligible for Cenvat credit. that in view of statement of Shn Uday Patel of Mis. CCPL the
goods were actually delivered by M/s. SMDPL, along with their three invoices to M/s.
CCPL and Mfs. CCPL availed Cenvat credit only on two invoices as the goods received
under third invoice were not eiligible for Cenvat Credit; that in view of above M/s. CCPL
had not availed ineligible Cenvat Credit and conseguentially the imposition of penalty
on the Appellant under Rule 26(2) of the Rules is not sustainable, that the appeliant
cannot be held responsible for any acts of contravention by the broker, if the broker
diverted the goods to some other person and relied upon the decision of Hon'ble
Tribunal in the case of Poneeri Steel Industries reported as 2008 (221) ELT 290 (Tri.)

Page No. Sof &



Appadl Mo, V2EARANZIT

@8-

and M/s. Woodmen Industnes reported as 2004 (184) ELT 339 (Tri.) and confirmed
vide 2004(170)ELTA307(5.C); that mens rea on the part of the appellant has not been
proved and therefore imposition of penalty under Rule 26 of the Rules does not arise.
To support their above contention they relied upon the case of Hindustran Steel Ltd.
reported as 1878(2) ELT (J158) SC and Prompt Castings Pwt. Ltd. reported as
2012(284)ELTE41(Cal.)

4 Personal hearing in the matter was fixed on 12.10.2017, however the appellant
vide letter dated 09.10.2017 requested to decide the appeal based on the grounds of
appeal and waived personal hearing. Personal Hearing notice was also sent to the

Department, however none appearad.

Findings :-

5. | have carefully gone through the facts of the case, impugned order, grounds of
appeal. The issue to be decided is whether the impugned order imposing penalty of Rs.
4 62 986/- under Rule 26(2)(ii) of the Rules on Appellant is correct or not.

6 | find that the Show Cause Notice has alleged that Cenvat credit has been
passed on by the appellant by issuing excise invoices without physically accompanying
the excisable goods. The lower adjudicating authority disallowed Cenvat Credit to M/s.
Clayns Ceramics Pvt. Ltd., Morbi — 363 642 ie. the receiver of the Cenvatable
documents and imposed penalties under Rule 26(2) of the Rules on two upstream
entities in the chain, who purportedly passed on Cenvat credit to Mis. Clayris Ceramics
Pvt. Ltd. and the appellant is one such enfity. It is important to note that other two
noticees, namely M/s. Clayris Ceramics Pvt. Ltd. and M/s, Swastik Metal Distributors
Pvt. Ltd., have accepted the impugned order dated 08.12 2016 and not preferred appeal
before this appeliate authority,

8.1 The appellant relying upon Section 9D(1) of the Central Excise Act, 1944
contended that a case cannot be made out only on the basis of confessional statement,

without any corroborative documents.

6.2 The lower adjudicating authority has imposed penaity on the appellant under
Rule 26(2)(ii) of the Rules, which is reproduced as under for better appreciation: -
(W) any other document or abels in making such document, on the basis of
which the user of said invoice or document is likely to take or has taken any
ineligibie benefit under the Act or the rules made there under ke claiming of

Page Mo. 5ol D
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CENVAT credit under the CENVAT Credit Ruwles, 2004 or refund, shall ba
lfable to a penalty not exceeding the amount of such benefit or five thousand
rupeas, whichever is greater ”

The lower adjudicating authority has observed as below while imposing penalty

under Rule 26(2)(ll) of the Rules on the Appellant -

" 20. | observe that on the basis of the inteligence to the effect that Mis. SFL
are engaged i the clandestine clearances of the manufactured goods, the
DGCE!, MZU, Mumbai, had searched various premises on 10.07.2012, which
were directly or indirectly related lo M/s SFL and recovered vanous
mcrminaling documents under regular panchanama and during the course of
investigation statements of various persons related to the case were recorded

On going through the facts as available on record, | observe thal the
nvestigation carred ouf in the case on hand revealed thal M/s SFL was also
engaged in supplying of invoices only, withoul accompanying the actual goods
mentionad therein and thus, they had passed on inefigible Cenvat credit to
their varfous buyers / customers and for maintaining the record of such type of
transactions, they had created an ledger account named “Bills Sales”. During
the course of investigation, it revealed thal the eniries as menlhioned in the
ledger account of "Bills Sales” were having no counter entries reflecting the
receipt of payment partaining to the sale of goods in the relevant party’s ledger
account, but instead Journal Voucher Entries have been passed in a special
ledger account *SmifCash) created for the purpose, wherain entries refating (o
all clandestine transactions effected by M/ SFL has been passed.

201 | also observe thal M/s SFL was having a sister concermn viz. Mis
Sankalp Foils Pyl Lid, a registered dealer with the department, which was
engaged in frading of the goods manufactured by M/s SFL. The registered
office of Mfs SFL and the trading office of M/s SEPL are at the same address.
| further observe thal the hand wrillen / computer printed documents
recoverad in loose form / in bundle form, form Shii Rameshbhai M. Shah
direclor of Mfs SFL and Shri Manojbhai (having premises opposite fo the office
of M/s SFL), from the places other than the office of Mfs SFL, itself creates
doubt as fo why those papers on which the daily lransactions were recorded
waere kepl al some cther places in spite of hawving their own office and
residence, which clearly indicated the mens rea of M/s SFL.

20.2 Also, by way of vanous statements having evidential value, recorded
during the course of invesfigation, | observe that it has besn brought on record
by way of depositions of vanous key persons involved in the instant case that
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M/s SFL was engaged in clandestine clearances of their manufactured goods

just by issuing Cenvatable invoices only. | further observe after completion of
the investigation in the instant case, a show cause notice has also been
issued to Mis SFL, as mentioned at para (7) of the show cause nolice daled
30042015 Thus, | do nat find ot fif to go i deep for analyzing the facls
related fo clandestine clearances made by M/s SFL as the same is not the
case on hand for adjudication with me.”

B4 | also find that in Para 22 at Page 17 of the impugned order, the lower
adjudicating authority has found

*..... Further quite importantly, | find that such facls, as discussed
hereinabove, have also been accepfed by Shri Uday H. Patel, Director of
M. CCPL in his stalement dafed 16.12.2074 and in agreement fo the
facts, M= CCPL had already paidieversed the entire amount of Cenval
cradit so availed on such invoices, alongwith the applicable interest....."

8.5 | further find that Shri Kartik R. Shah, Director of the appeliant in his statement
recorded on 28.01.2014 has categorically admitted that all the invoices reflected in
Appellant's ledger account named, “Bill Sales” Issued to different parties were issued
without delivering the excisable goods mentioned therein. Therefore, contentions of
Appeliant now that the case cannot made out based on statements of other is not
tenable.

7. | find that the inculpatory statements recorded during investigation have not been
retracted. It is a settled position of law that a statement recorded under Section 14 of
the Central Excise Act, 1944 are evidences and carry enormous weight and cannot be
discarded as the appellant is trying them to be treated like. | also find that M/s. SMDPL,
another dealer and M/s. CCPL actual user, who have also been found indulging in
offence and, imposed penalty have not approached this authority for any relief and have
accepted the consequences of their illegal acts. Under the given facis and
circumstances, | find that the contentions raised by the appellants and the case-laws

cited by them are of no avail. "
8. | find that the admission of offence duly recorded as statement under Section 14

of the Central Excise Act, 1944 has evidentiary value and there have been entries of
these under Billed Sales ledger — a corroborative documentary evidence. In view of the
above, | hold that the appeliant has aided and abetted the act of passing on Cenvat
credit without supplying the goods mentioned in the invoices - duty paying documents.
|, therefore, do no find any infirmity in the impugned order imposing penalty upon the
appellant under Rule 26 of the Rules.
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9. In view of facts discussed above, | reject the appeal filed by the appellant.
et aftawat Zam g0 d wfw & Frwew seie @fE & B e b
9.1 The appeal filed by the appellant stands disposed off in above terms.
{:EL : -- T". “qe =
=3 :
gFa (dea)
By R.P.A.D.
To,
M/s. Shah Foils Ltd. awd W wgew Ay
182011, Santej Khatraj Road, 1820/1, FAAS TETH 1E.
Oppp. Raj Nagar Bus Stop, %
Near GEB Sub-station, CIop8. A SINE AL T,
T-E!Uh-ﬂ s Hﬂlul. Mear GEE “m
Dist. Gandhinagar AT - T,
Gujarat - 382 721. TR, T - 3682 721
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad,
2) The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot

3) The Assistant Commissioner, GST & Central Excise Diwvision, Morbi.

4) The Range Superintendent, GST & Central Excise, Morbi Division.

5) Guard File,
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