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Any person aqgrieved by this Order'in'Appeal may lile an appeal to lhe appropriale aulhorily rn lhe following way.

*Fr 116 .in*q raqrd -F \rE t-crfl vqrr*-q ;qrqrJtfiur * cft }l+d. #ffq Lqre ?16 lrfui*{f .1944 *I $Tr 358 +
id,i"'as # rAf*rnrl issa *I or1T 86 + rrdl.a ffif.D+d ?aF 61 3r E6$ t r/ '

Appeal lo Cusloms. Excise & Service Tax Appellate Tribufal under Seclion 358 of CEA, 1944 / Under Section 86 of lhe

Finance Acl. 1994 an appeal lies 10 -

{,ltcrsr 7rarfra t FFHrd srt Frqi {ftfi ?r.6F. &+q r:craa ?F+ rd €qTF{ }ffi.r Fqrqrfufl:oT *r B*c frd i{. .di6 a
2. r- +" +* 'd ?F+ af A .rr* "'ta- 

r'

The special bench ol Customs. Excise & Service 1ar Appellate TribLrnal ot west Elock l.Jo. 2 R K. Puram New Delhi in all

mallers relalrng lo class'ficalro'r and /alual'ot

Tq{ffi qn-did l(at , .FIF rN Xfrr,l } lr.rEr lrE aii "t} ** 1* ritq trE s'E .? +drnr 1.ffi{ .q"qtft-F{!I
(ka, & oF'''r er}4 ftAr affiq a{ rFsrfr eraa rsrdr rrra-oe"- 1..rt al fi 3r* rfFE l/

To the Wesl regional bench of Customs. Excise & Service Tax Appellale Tribunal (CESTAT) al 2"' Floor. Bhaumal Bhawan

Asarwa Ahm odabad'3800 I 6 in case of appeals olher lhan as menlioned in para- 1(a) above

y{Hfs F.rsrqF{l,l + Fxz{ ff-.r rqa n{a + r}- &;*-, r,!,? ?!-z (irff:) lM 2001 + f,t{F 6 I rflna Fdfi? Ffi
ml sqr EA3 at'arr qf-sT a ea Fdq rar r?- frp d FF i rs r+ qa * snr r -nrc ?'a S si. iulr er Frn

3it{ ,rE-I zrqr i8tir. {q(' 5 la qr t{S {F. 5 dtg $w 41 50 drs 6c_c -6 lrqar 50 a,g rqr t':,'tlq t Fi Fe?r 1000/
Tq,, 5000/ rii:r.rar tO,oool- {Fn fi eDiltd df;T sF+ fr qf.a +i-r str GFirfla ?r-{ 6r sr,r a riEft-d 3dr&q
;qrqrft6r"r *r rnsr * Fir:r6 {ft-€el{ } ;l.ff d fu{f tt F'frt}-fr6 et{ } *6 qam 3Tff ffi*-o *o aqe &m m-sr 31ar arfFs r

raft: grca fi Fn7re && *t lq rTE- p FrF r'i.r_ T:r Fdnir i'{-ir, -],ry"oaro & ?r@- Err F Frr? +E?r ,ra ,r+r) *
fir ]{rari-tr] +'sru 500, rq- an ArfD;{ e?* ,tiFr rl;Ile.nr

The appeal lo lhe Appellate ilbunal shall be filed rn quad,uplicate in form EA-3 / as prescribed under Rule 6 o, Cenlral
Excrse (Appeal) Rules 2001 and shall be acconpanied agarosl one lvhrch a! leasl should be accompanred by a lee of Rs.

1,000/- Rs.50001. Rs100001 where amoonl ol duly de,nand/lnteresl/penally/refund is upto 5 Lac., 5 Lac lo 50 Lac and
above 50 Lac respectively in lhe form of crossed bank drall in favour of Asst. Regislrar of branch of any nominated public

seclor bank ol the place where lhe bench of any nominated public seclor bank of lhe piace where the bench of the Tribunal
is silualed Application made tor grant of stay shall be accompanied by a fee o, Rs 500/'

]Iq*q -qrll.lfufiur * rrrer lr{id, B-a:dtrFqq 1994 Sr rro 86ll) * r,{,Lr i-+mr fM 1994 * Ffr{c 9(i) 6 ad
Arifl-d 9Tr S.T -5 i irR c'fui i 4f Jr sdiJit ri rst rnr tis ]nt$ * t-r< rl{rn fFrS aj _1E*r qfr qrq * Fdrn +t
(rdn t !.6 cfi qFfdrd 6tfi nfFq) li-{ add'S +7{ t +? ,r+ cfA fi pr:r so i-drfi $ ai4 ..q]J *'I Fia ntt aryq rrqr
qaiar, *qr' s drq ql JJri 611 5 arE ,gr.i q 50 aRd rq( d6 $?rqr 50 drq rq( + lr[t6 B al sarr 1.000/- {qi 5,000/,
fu }lq r l0 000/ ]l!-d +T Frtiftf, vm slE6 *I qfe TiTrn 6t f*oha rta+ +r narara. {rqlta ]]!Wq arqrfufllr *r nrqr *
Il<rs'i TflFar7 +.,re E'Fif r4 srdji-a.4.1 e i+ ddrf -fir:Eri., d; f,F e';I{r An- -{?l .iI€- rdfire EIra +. rFrircr
:l+ :F tq 9T@I e d-.r d_?- 
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Ird+: J.+i'r] :q_r_+F gl * 9.rEr Ylrr ? FlFra yr}r' ,re }rrl,l r *. yrdea -r t c"r

500/ Tcq sr Fru1tra rp+ JsT 6{ar alar t/

The appeal under sub seclion (1) of Sectron 86 of lhe frnance Acl. 1994 to the Appellate Tribunal Shall be filed rn
quadruplicale in Fom ST.5 as prescribed under Rule 911) o{ lhe Service Tax Rules. 1994, and Shali be accompanied by a
copy of lhe order appealed againsl (one of whrch shall be cedified copy) and should be accompanied by a fees of Rs
1000/- where the amounl of seNice tax & rnteresl demanded & penally levred of Rs 5 Lakhs or less. Rs.50O0/ where the
amounl of service 1ax & inleresl dernanded & penally levied is more lhan live lakhs bul nol exceeding Rs. Fifty Lakhs.
Rs 10,0001 where the amounl of service tax & rnlerest demanded & penalry levied is more lhan fifty Lakhs rupees in lhe
form of crossed bank drafi in lavour of the Assislanl Regiskar of the bench of nomrnated Public Seclor Bank of lhe place
where the bench of Tribunai is silualed / Application made for grant of slay shall be acconpanred by a fee of Rs.5O0^.
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fr-m ]rfth-{a 1994 *I rrRT 86 SI lq-?"]]rlr} (2) (.; (2A) } lia"ia f} +} rr$ ${r,r. C-dr6{ lM, 1994, } frT{ 9(2) (.a

9(2A) * ad ilrrlta crrr s1.-7 i +1 ar s*2fr rs r{I* firq inzr'{a A-frq r.q( r.li6 *rdr rqra (3lt-O, +4tq r*.{ r1"" "
{dm crft-d 3a*r fi cfrqi iE,4 #t (rri rt !.e cia c-fiFla 6iS qifdr) -}it{ Jq{d 4{Rr f,d[{6 srrq-rd 3{:rd[ 3c$ft, *'dq
rs'rE T6/ d-drc.{ +1 g+r&q aI{ i-6{Er +l xr}a'r aJ +ri +r fdt d Era nrtn fi ch dt {Pr ,i iTIa FdI EFt I i
The appeal under sub section (2) and (2A) of lhe sectron 86 lhe Finance Acl 1994. shall be filed in For ST.7 as prescribed

under Rule I (2) & 9{2A) ol lhe SeNice Tax Rules. 1994 and shall be accompanied by a copy oI order of Commissaoner

Central Exose or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order

passed by the Commissioner authorizing lhe Assistanr Commissioner or Depuly Commissioner oJ Central Excise/ SeNice Tax

to file lhe appeal before lhe Appellare Tribuoal

*sr 116 #diq raqE ?rEF rr{ n{rai }ffiq crfus{q (tr) } qia 3{qla.i +. Frgii A'A-drq f.{lI{ 116 3rfufrqJ{ 1944 Er

rnri :iq.F + r.rrd ii h Hrq }tufffn 19s4 *r lrr1T 83 * iTrlJ i-a,6r dr tt arq Ar ,$ t, f.i a"At A cfr 3{+&q
qtfufirur d H{td 6ra E[q t;qrE a]E+xsdr 6{ ai4 * 10 gfA{a (10%). fr{ qr,r \.d Eetdr ffid t, qr iatdr, Tq *-{fr Fdrir
fr-drft-a t. fl rIaara Bqr nr a?rJ B tfl lrm t raata sqr ft ira qr$ r,aGd *r fli9l ffi arG d.I(. t lfo+adr

i;frq r.!r" giq -.. trdrF{ * ri?ria ei.r fur' rn' sr.fr i ii-E enft-fr t
li) qRr 11 A * liirfa a6"ff

(ii) Mc -JrnT ff dI ,Il 4ird {tl
(iiri ffir rm a.l.gr{it * h-{A 6 * lr,r+r }q {FF
- fird T6 ffi {s r.'fl * crdrrrn ffiq (T 2) rifufte{ 2014 + riRiT C Ea fudf }rtrrq flft-qd{t fi FFEr ftr{Enfa
FIJ1a 3rfr qq yffd +r ar:l d€t 6l:11/

For an appeal lo be liled belore lhe CESIAT. ufldei Seclion 35F of lhe Cenlral Excise Act. 1944 which is also made

applicable to Service Tax under Seclron 83 o, lhe Finance Acl 1994. an appeal agarnsl lhis order shall lie before lhe Tribunal

on payment ol l0o/. of lhe duly demanded where duly or duly and penally are in dispule. or penally, where penally alone is rn

dispule. provided lhe amount oi pre-deposil payable would be subject 10 a ceiling of Rs. 10 Crores.

Under Cenlral Ex'jrse ard Se.vice Tax Duty Demanded' shall include

(i) amounl delermrned under Secton 11 D:

(i) amounl ol erroneous Cenval Credil taken.
(rir) amount payable unde. Rule 6 o, lhe Cenval Credil Rules

- provrded further lhal the provisions ol lhis Section shall nol apply to the slay applicat.on and appeals p€nding before

any appellale authority prior lo lhe commencement of lhe Finance (No2) Act 2014.

*rra rr+n oi gatror arlcr :

Rovision applicalion lo Govemmenl of lndia:
gg yrhr 4t f;rfrlrlT qrid-rr FFfafd-d ffr'i{ifr t. nitq rc.qrA er-€ rfufi{F. 1994 AI qRr 35EE * crrE ciTfi } }iTrti 3l{{
Ift"a. rrr* eiqrr Tdfrqrsr nrsa lfir+. ffa *iTaq rrsre fd;nrT drt ffli,d. drca Aq ffifr. Ti{( erf, ditlFA"1t0001, +i
16.rT 3En Erlior /

A revisron applicalion lies 10 lhe Under Secrelary. to lhe Governmenl ol lndia, Revrsron Application Unal, Ministry ol Finance,
Departmenl of Revenue, 4th Floo. Jeevan Deep Burldrng. Parliamenl Streel New Delhi 110001 under Section 35EE of lhe
CEA 1944 in respect of lhe lollowinq case, governed by firsl proviso 10 sub section (1) oI Section,3sB ibidl

qA Frd F G:riI qifgra J' FFE "r r6i aq-Fl" P{}ii Frd fi a.+ Frr{r t rrER aF } qrrrFa } zl{ra q Fs.Sf J|a 6rf{,rfi qr

Err ?gt r+ rril{'u'F F (Itr yqrr ne qrritra 4 d,r'a 4,d rr3'r rF F sr,I-t{nJ p F-E * qgFfirEr a.-;p6 ffi +rruri +
fi.S llgr, rF I srd- J "-{q'F + e-r." F'..

ln case of any loss ot goods where lhe ioss occurs in lransil Jrom a lactory to a warehouse or lo anolher factory or faom one
warehouse lo another duaing the course of processrng ol lhe goods in a warehouse or rn storage whelher in a faclory or in a
warehouse

fiIr{ * nA{ ffi nq qr at* +'t E-ata an 16 Ta -fi 
RlfilT F q.r.Fr 6i-t rr* q* rrfr rrt +,*q 3-ar{ 116 t grd (lt}e) +

FrFd I i CR? * EI6r ffi IIE( sI e}T ql EInl; A Jr* T. /

ln case of rebale of duly of excise on goods exponed lo any counlry or territory oulsrde lndia of on excisable material used in
the manufacture of lhe goods which are exporled lo any country or lerritory outside lndia.

qE iacr{ 9rE 6T qTrira i+r, kdt r ra + {lF{ iciF Er {erd sl Frd fuii{ R-qT 4qr tt /

ln case of goods exporled outside lndia exporl to Nepal or thutan. wilhoul payment of duty.

qBFfisacrdSsanzarf'si*x"re&tuoSOa,+.aFxfuA{Fr+5r*EBr+qrEqrdi+-aagli=qAIrlit3irt-s
lirarr sr nrq-+ l.rrFrr + 'tram +a;i xtjFrx 'a 2j 1998 dr qT tog s rur. 'ao, a -C a-trq ri; Tn-qrtq i'qro,z *
qrDn +I' 4i eti
Credil of any duly ailowed lo be utilized towards paymenl of excise duly on final products under the provisions of lhis Acl or
lhe Rules made lhere under such order is passed by the Commissioner (Appeals) on or afler. lhe date appointed under Sec.
109 ol the Finance (No 2) Act. 1998

Jurr.a ra{a St d ciiql cqr .qEq- tA-8 a A s,ttq rFrad ?|nr (r{td) erq-Fr{{r z00t fi fr{E 9 & riart{ BffftEc t.
a€ rlarr A Tdror + 3 r.16 i ]i?Jra fifIfr fir' lcrt4a ln.ea" * qpr {f, inerr a J+ j{Ar *l d sfiiqi rrfrra 6t sr*
arfdqr FFr fi #frq r.rr< Tffi r,trfi{q 1944 +1 rrr1r 35-EE + -aa A$ftd rls *] lrer{{t s qnq * at{ q{ TR-6 Ar cfr
sfrri 4t 31dl srF.' /
The above app|cation shall be made in duplicate in Form No. EA-8 as specified under Rule I of Cenlral Excise (Appeals)
Rules.2001 wilhin 3 monlhs from lhe dale on which lhe order sought to be appealed against is communicaied and shall be

accompanied by two copies each 01 the OIO and Order ln-Appeal lt should also be accompanred by a copy of IR-6 Challan
evidencing paymenl of prescribed fee as prescribed under Seclion 35 EE of CEA, 1944. under Majo. Head of Account.

qatErq rirad + ffq ffia fix,lfod ?r .s fr ,Erq"n fl i.fi .Ir,ft r

*6i rrrra r+a o'o 6vq r..ri qr lrr$ +:fi fr a rra :ooi- 4r ,lraEr ftiqr r yt{ qft Tiaralrn r's ars sqt d ;qET dt d
c.rt looo -l q;r ,Irrtrra 1;qr .rflr I

The revision applicalion shall be accompanred by a fee of Rs 20Ol where ihe amounl involved in Rupees One Lac or less

and Rs 1000i where lhe amounl rrvolved is nrore than FLjpees One Lac

afd is Jrrdlr t 6l 4.f, ,rrtrf Er Fr,r+er * ..i q,++ {d ffir + f}r tF+ +? slr?a Jq.fr, 6r c FFqr JrFr .nfFtr FT .rtq a
Ffi Fq $ S' ?sr qei 6Fi F dird a +! qqfFrF 3{ffiq r{IQ-.rur #1 (.s }+d q frff" {{4r{ +- r-+ rt<a ffiql 

"ndl t /
ln cise. if the order covers various numbers ot order rn Origrnal fee for each O.lO should be paid in lhe aforesaid manner
not withslanding the facl that the one appeal to the Appeliant Tnbunal or the one application to the Cenllal Govl. As lhe case

may be is {illed lo avord scflptoria $Jork if excising Rs 1 lakh lee ol Rs 100/- for each

a.rrTi$lfiIa -srqrfs eri+ }fi]ifua. 1975 + rqq$ I * riEFr{ {n- grir ,ra erqa }rirr fi cfa q{ trqi'fr-a 6 50 rst a,I

aFrrd{r rla6 fif+-c dir dt"r arFcr /

One copy of app|cation or O I O. as lhe case may be and the order of lhe adjudicaling aulhority shall bear a court fee stamp

of Rs 6 50 as prescribed lnder Schedule-l rn lerms ol lhe Coun Fee Aci 1975 as amended

drn-r rFa. +i;dtrtr raq( ?la c.{ r-qFrr ri'iffi{ qrTrli)F{sr (fif frfi}) 1.jffi} 1982 i aFra qa lra {iEBrd Elrdi a}
p'ffia Fri drn fu s Ih al- rsrF rrr+i+a ifIII ,r.Jl 6 /

Aitenlion is also rnviled to the rules covering lhese and olher relaled matlers conlained in lhe Cusloms, Excise and Service

Appellale Tribunal (Procedure) Rules. 1982

tEE ]r{rdtq qr€rfirtt si ]{0d <rfar-d fl i d riritr}a ;qm+ Fa-ma :ft rd'+rr qTaqrdt t frq. r+frFff fiea?i-q ic-flfc
n**.0"..gor.'n +i eo 1rfA 6 i i
For the etaborale detaited and tatesl provisrons relatrng to filing oI appea, to the higher appellale authorily. lhe appellanl may

reter lo the Depari'nentar webs,le ww..oec goJ ,4
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:: ORDERJN-APPEA L::

M/s. lnext Freight Fonararders, 78, Shree Ram, Aaradhana Society,

Airport Road, Rajkot (hereinafter referred to also as "the appellant") has filed

Appeal No. V2l211IRJT12016 against the Order-in-Original No. 03/ST/2016

dated 30.06.2016 (hereinafter referred to as "the impugned order") passed by

the Assistant Commissioner, Service Tax Division, Rajkot (hereinafter referred

to as "the lower adjudicating authority").

2. The Department has also preferred Appeal No. V2lz2lEA2RJf 12016

against the impugned order on the ground that the adjudicating authority

failed to impose penalty under Section 78 of the Finance Act, 1944 on the

appellant.

3. Since these two appeals have been filed against the same Order, take

up both appeals to be decided simultaneously.

3.1 Briefly stated the facts of the case are that the Appellant is

holder of service Tax Registration for providing taxable services under the

category of "Clearing & forwarding services". The Audit of records of the

appellant revealed that the freight income towards ocean Freight and Freight

Expenses were shown under the head of direct income and direct expenses

respectively; that the differential income was the excess amount charged by

the appellant to their customers towards the ocean Freight being recovered

from their customers and paid them to their respective container lines; that the

appellant was required to pay service tax on that differential income, however,

they did not agree to the objection and replied that the income was the

difference of the amount received by them from their customers and the

amount they paid to the container lines towards ocean Freight i.e. freight

towards the containers for export on behalf of their clients/customers. The

appellant also contended that they were working as 'Pure Agent' and the

differential income was towards the trading activity only; that they are not a

commission agent of any of the container lines'

3-2 lt was found that the appellant was not receiving the same (exact)

amount from their customers, which they paid to the container lines towards

Ocean Freight, that the appellant was receiving higher amount from their

customers, than the amount paid to the container lines, which resulted in

differential income to the appellant; that they were not falling under definition

of "pure agents' and the activity carried out by them cannot be termed/treated

as'hading activity', as it involved neither purchase and sale of goods, nor

payment of Sales tax / VAT on such activity; that therefore services provided

I
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by them fell under the meaning of "Business Auxiliary Service" as defined

under Section 65 (19) of the Finance Act, 1994.

3.2 Thus, Show Cause Notice No. V/16-15/SCN/AC/ST/15-16 dated

13.04.2016 was issued by the Department to the appellant for the period

2014-15, which was adjudicated by the lower adjudicating authority vide

impugned order, and demand of Service Tax of Rs. 4,53,926/- was

confirmed under Section 73(1) of the Finance Act, 1994 (hereinafter referred

to as "the Act") , along with interest under Section 75 of the Act and penalty

of Rs. 45,392/- was imposed under Section 76 and penalty of Rs. 10'000/-

under section 77(1)(a) of the Act for not obtaining Service Tax Registration

under the BAS category. However, penalty proposed under Section 78 of

the Act was dropped.

4. Being aggrieved with the impugned order, the appellant

preferred the appeal interalia on the following grounds :-

(i) The appellant contended that ocean Freight is not liable to service tax

prior to introduction of the Negative List, while there were specific taxable

categories for inclusion of transportation of goods by air, rail or road within the

ambit of service tax, there was no specific taxable category for ocean

transportationofgoodsbyavessel/ship;thattheyhaveaddedmark-upon

ocean Freight amount that they have paid to shipping line and the same way

shipping line has also added mark-up on ocean Freight amount that they have

paid to another shipping line or ultimate shipping vessel; that none of the

shipping lines charge, service tax on the differential element of ocean Freight

in invoice raised to the party; that in turn, when they bill to their clients in

respect of ocean Freight and no service tax is charged; that they book the

vessel space and sell it in piecemeal manner to exporters or forwarders; that

when a shipping line (which is not the owner of the shipping vessel) charges

Ocean Freight, which included an element of profit, over and above what it

paid to the vessel owner, the same is not liable to Service Tax; that the

subsequent sale of such space by the forwarder to an exporter cannot be

termed as "Business Auxiliary Service"; that there is no suppression or mis-

statement with intent to evade service tax payment on the said amount

(ii) To charge Service Tax under "Business Auxiliary Services", it is

mandatorily required to prove that the appellant was acting as an agent; that

if the relationship between parties is on a principal to principal basis, no

taxation is attracted under BAS category; that only if the procurement of goods

or services, which are inputs for the client, is done in the capacity of an agent

acting on behalf of a principal, then the same is chargeable under "Business

Page 4 ol 12
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Auxiliary Service"; that however, if the same was done on a principal to \.-'
principal basis, there is no question of charging Service Tax under "Business

Auxiliary Service"; that they have not acted as agent of shipping line or

exporter; that there could also be a chance of incurring loss in buying and

selling of space, as sometimes it could be possible that buying rate for the

shipping line is more then the selling rate.

(iii) That they were not procuring any sorts of goods or services which are

inputs for the client to attract the provisions of Section 65(19)(iv) of the Act.

(iv) That in the post Negative List regime, Ocean Freight to qualify as

service, the place of provision of services shall be the destination of goods;

that in their case of export cargo, the place of provision of services is outside

the taxable territory.

(v) The appellant has also relied on various case-laws in support of their

view point without specifying as to what are the relevant points of each case

laws:-

a

a

a

a

a

a

DHL Lemuir Logistics Pvt. Ltd

Gudwin Logistics

Bax Global lndia Ltd.

Euro RSCG Advertising Ltd.

Kerala Publicity Bureau

Skylift Cargo Pvt. Ltd.

Margadarsi Marketing (P) Ltd

Baroda Electric Meters Ltd.

2010 (17) STR 266 (Tri -Bang.)

2010 (18) STR 348 (Tri.-Ahmd.)

2008 (9) STR 412 (Tri.-Bang.)

2007 (7) STR 277 (Tri.-Bang.)

2008 (9) STR 101 (Tri.-Bang.)

2010 (17) STR 75 (Tri.-Chen)

2010 (20) STR 195 (Tri.-Bang.)

19e7 (94) ELr 13 (SC)

lnternational Clearing & Shipping Agency - 2007 (5) STR 107 (Tri -Chen)

(v) The appellant also contended that they acted in good faith and under

bonafide belief that ocean Freight is not liable to service tax and therefore

pleaded not to impose penal provision under the Act and rules there under, as

they had not suppressed the taxable value of service chargeable to tax with

willful act or omission or with guilty mind. The appellant relied on following

case-laws in this regard :-

. MotorWorld - 2012-T|Ol-418-Karnataka HC

. Tamilnadu Housing Board - 1994 (74) ELT I (SC)

r Dalveer Sing - 2008 (9) STR 491 (Tri.-Del.).

(vi) The appellant further contended that the impugned order is against law,

contrary to the facts on record and passed with complete non-application of

mind; that they have dealt on a principal to principal basis ie. on their own

account and therefore no Service Tax on Ocean Freight is leviable and all the

person with whom they had dealt were exporters and all the shipments were

sent out of lndia.
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4.1 ln light of aforesaid submissions, the appellant requested to allow their

appeal and set aside the impugned order.

5. The Department preferred appeal against the impugned order on the

ground that while demand of Service Tax has been confirmed, the adjudicating

authority has failed to impose penalty under Section 78 of the Act. The

Department has contended that imposition of penalty under Section 76 of the

Act equal to ten percent of tax confirmed is incorrect, as the provisions of

Section 76(1) of the Act would come into play only when there is no element

of invocation and confirmation of the extended period time.

6. Personal Hearing in both the appeals were held when S/Shri

Vishal T. Gohel, Proprietor and Mahesh Bhatt, C.A. appeared on behalf of

the appellant, and reiterated the grounds of appeal and submitted that they

have undertaken activity of providing ocean Freight to the exporters from

place in lndia to outside lndia on principal to principal basis and hence no

Service Tax was leviable. The Department was represented by Shri S L'

Surana, Superintendent, GST & Central Excise, Range-ll, Division-|, Rajkot'

who reiterated the grounds of appeal filed by the Department. s/shri Gohel

and Bhatt submitted various email correspondences with their client exporters,

as well as with Shipping lines to establish that they worked on principal to

principal basis and not as agent of shipping line; that CBEC had issued

circular No. 197t-7t2016-Service Tax dated 12.08.2016 wherein at Para No.

2.2 and Para No. 3.0 it has been clearly stated that no service tax was leviable,

if they were acting on principal to principal basis; that the appeals may be

decided on the basis of material facts of the case, as per the above circular.

6.1 Shri Surana, Superintendent representing the Department

submitted that the Commissioner(Appeals) vide OIA No. RAJ-EXCUS-000-

A00-144-16-17 dated 20.01.2017 had decided this issue in favour of the

Department once; that no other circular has been subsequently issued by the

CBEC. ln his written submissions dated 16.08.2017, it has been inter alia

submitted that the adjudicating authority has rightly confirmed the demand

under the head of Business Auxiliary Service for the excess amount of ocean

freight charged by the appellant over and above, the amount actually paid by

them to the Shipping lines; that the appellant had collected amount from its

client exporters by way of charging additional amount in the name of Ocean

Fright and the same is rightly covered under the definition given under section

65(19) ofthe Act; that the contention ofthe appellant that they were acting on

principal to principal basis, it was countered by the Departmental

representative by submitting that the service tax was charged and confirmed
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on the differential amount, in excess of what was paid to the Shipping line;

that, the adjudicating has rightly confirmed the demand of the service tax on

excess amount collected in the name of Ocean Freight along with interest.

6.2 The appellant submitted a written submission dated 21.09.2017,

wherein they, inter alia, submitted email correspondences for the financial year

under appeal as proof of doing business of freight forwarders on principal to

principal basis and reiterated the submissions made earlier and in Appeal

Memorandum

Findin os

7. I have carefully gone through the facts of the case, the impugned

order, both appeal memorandums and the submissions made by the

appellant, as well as the Department at the time of personal hearing'

7.1 The issues to be decided in the present appeals are :-

(i) Whether the appellant was undertaking the work on principal to

principal basis or as agent of shipping lines ;

(ii) Whether Service tax is payable on the differential amounU Mark-up

value under Business Auxiliary Services;

(iii) Whether penalty is imposable under Section 78 of the Act or only

under Section 76 of the Act or not imposable at all; and

(iv) Whether penalty imposable under Section 77 of the Act'

8. I find that the appellant has heavily relied upon CBEC Circular No'

$Tn2ol6.sTdatedl2.0s.20l6intheirgroundsofappeal,aswellasduring

personal hearing. I would like to reproduce the relevant portion of the said

Circular dated 12.08.2016, which is as follows :- sc!
" 2.0 lt nay be noted that in terms of rule l0 of the Place of
Provision of Services Rules 2012, ftereinafter referred to as 'POPS

Rules, 2012', for brevity) thc place of Provision of the service of
transportation of goods hy air sea. othcr than hy mu il or courier, is

the destination of the goods. It llows that the lace o ov$lon oo

lhe service of trans rtation o/' oods bv ai sea from a olace in

India lo a olace oulside lndia. will beaplace outside the taxable

Ierritorv and hence not liable to service tox. The provisions of rule

NS ut does not include a rson who rovides the n

hes on his own account. The conlents ofservice or suoolies I oods

the succeeding paragraphs Jlow from the application of lhese two

rules

2.1 The freisht forwarders may deal with the exporters as an agent

ofan airline/carrier/ocean liner, as one who merely acts os a sort

ofhookinp genl with no resoonsibil itv for the dctual transnorlation.
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It must be noted that in such cases the freipht forwarder bears no

liabili wilh res ctt trans rlation and anv lepal proceedings

will ve to be instituted bv the exporters. asainst the

airline/carrier/ ocean liner. The freight forwarder mercly charges

the rate prescribed by the airline/carrier/ocean liner and cannot

vary it unless authorized by them. In such cases the freisht
rwarder m he considered to an intermedi under r e2

read withrule 9 of POPS since he is mere ly facilitating the provision

of the service of transportation but not providing il on his own

accounl. Ilhen the fre ht forwarder acts as an asent of an air
I ine/ c ar r i er /o c e a n I i ne r. the service o f transnortation is orovided bv

the air line/carrier/oceanJine r and the freisht forwarder is merelv

afi asent and lhe servit'e of the fre isht forwarder will be subiected

to tm while the service of acluaI transDortation will nol be liable for

service tax under Rule l0 of POPS.

2.2 The freipht forwarders mav also act as a DrinciDal who is

of tran rtalion of soods. where thnrovidina the seryrce

destination is oulside India. In such cases the .freight forwarders

e

are negotiating the terms of fteight with the airlin

liner as well as lhe aclual rate with the exporter.

e/carrier/ocean

The invoice is

raised b the fe rwarder n lhe r. In such cases whereh o

the freight forwarder is undertaking all the lesal responsibilitv -for

the transDortation of the soods and undertakes all the atlendanl

rislu. he is providins lhe service of transDorlution of soods from a

olace in Indiato a nlace outside India. He is bearing all the risks

and liability for transportation- In such cases

under lhe catesory of intermediar!. which by

person who provides a service on his account.

the!-are not covered

definition excludes a

3.0 h.follows therefore that a freieht forh)arder, when acting as

ADrincioal. will not be liable to oavservice tax when the

destination of the poods is from aolace in India to a olace oulside

India"
[Emphasis suPPlied]

8.1 lt is claimed by the appellant that Paras No. 2.1 , 2 2 and 3' describe the

activity as carried out by them and therefore, due consideration is required to

be given before aniving at any decision. ln view of the facts of this case

including that the invoice are raised by the in the name of exporters, by

additing their mark-uP.

8.2 On the other hand, the lower adjudicating authority, while confirming

demand of has invoked the provisions of Section 65(19) of the Act pertaining

to Business Auxiliary Service. The adjudicating authority has especially relied

upon the provision of procurement of goods or services which are inputs for

the clients and also definition of "Commission Agent" provided under Section

65(19) of the Act. lt is observed by the adjudicating authority that differential

amount in transportation of exported goods is based on the commercial

factors. While confirming the demand, the adjudicating authority has given his

findings at para 20 of the impugned order as under :-

"20. ..... . ... . . ... the presenl case is relating to demand

of SeNice Tax on the differential amount that is
commission which is clealy falls under the BAS.

Notwithstanding above, I find that M/s. lnext Freight

Forwarders have provided se/v,ces to support the
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busrness of their clients. They have charged amounts

from their clients in excess of what they pay to the

shipping lines in the category of container ocean freight.

I find that ocean freight is the actual freight incuned

towards transpoftation of cargo by sea, thus the amount

paid by M/s. lnext Freight Forvvarders to the shipping lies

qualifies as ocean freight. I find that the extra mount

collected as mark-up over the basic ocean freight by M.s,

lnext Freight Forwarders, is not an element of ocean

freight, as it pertains to the service element over and

above the actual cost of transpoftation/freight also. M/s.

lnext Freight Forwarders is providing seruices to the

expofters, including the service of procurement of bulk

space to suppott the busrness of clients/exporters. lt is

also found that the extra amount collected by the notice

from their clients, viz expofters is the consideration which

they received in lieu of servrces provided by them and

said consideration they received is the value of taxable

sevices provided bY them...."

8.3 The appellant has also relied on a decision of the Hon'ble CESTAT in

the case of Karam Freight Movers reported as 2017 (4) GSTL 215 (Tri-Deli)

wherein, it is held as follows :

"11. On the second issue rcgarding the service tax liabilily of the

respondenl under BAS, we find lhat the impugned order examined

the issue in detail. Il was recorded that the income earned hv the

resoondent,lobeco nsidered as toxable under any sefvrce

cateson. should be shown to be in lieu of orovision of a oarticular

service Mere sale and ourchase of carso soace and eafnm orofit

in the orocess is nol a taxable aclivitv under Finance Act. 1994

ll/e are in agreemenl with the.findings recorded by the original

authority. In this connection, we refer to the decision of the Tribunal

in Greenwich Meridian Logistic (l) Pvt. Ltd. vs. CSI Mumbai -
2016 (13) STR 2wl5 (Tri-Mumbui). The Tribunal examined similar

set offact and held that the appellants often, even in the absence of

shippers, conlract .for space or slots in vessels in anlicipation of

demand and as a distincl business activily. It is a transaction

between principal to principal and the Jieight charges or

consideralion Jbr space procured from shipping-lines. The surplus

earned bv 11 5T/2644/2012-ST IDBI the respondenl arisins out of

DUrChase and sale o DAce and nol bv actins for client who hasf

sDace ot not on a vessel. It cannot be considered that the

resoondents are ensased in oromotins or marketins the services

of anv "client".

12. In the presenl case il wos recorded that the respondent was

already paying service lm on commission received from airlines/

shipping lines under business awiliary service since 10.09.2001.

Page I of 12



Appeal No. V2l21 1/F{A.J/201 6

Appeal No. VZ2ZEAZRAJ|2016

The original authorily ,rrordu)0rho, the shov' cause notice did not

specify as to who is the clienl to whom the respondent is providing

service. Original authority considered both the scenario, airline/

shipping lines as o client or exporter/ shipper as a clinet. In case the

respondent is acting on behalJ of airlines/ shipping lines as client, it

was held that they are covered by tax liability under BAS. Furlher,

examining the ksue the original authority viewed that commission

amount is necessarily to be obtained out of transaction which is to

be provided by the respondenl on behalf of the client, that is, the

expo efi. The focts of the case indicated thal the mark-up value

collected by the respondent from the exporler k an element of

profit in the transaction. The respondent when acting ds agent on

behalf of airlines/shiplines was discharging service tax w e'f'

t0.09.2004. However, with reference to amount collected from

expo ers/ slrippers lhe original authority clearly recorded that il

is nol the case thal this amount is a commission earned by the

respondent while acting on behalf of the exporlu and 12

5T/2644/2012-5T [DB] said mark-up value is offreight charges

and are not to be considered as commission. Based on these

/indings the demand was dropped. llre do not Jind ony impropriety

in the saidfintling. The grounds ofappeal did not bring any contrary

evidence to change such findings. Accordingly, we Jind no meril in

the oppeal by Rerenue. The appeal is dismissed."

lEmphasis suppliedl

8.3.1 The above decision establishes that mark-up value of freight charges,

cannot be considered as "commission". The impugned order has not brought

any evidence to consider that the mark-up value is commission obtained from

Shipping lines for acting as their agent. The lower adjudicating authority has

held that the appellants has provided service to the shipping lines. As noted

above, the appellant has not acted in the instant case as agent of shipping

tine, as they have not received any commission from shipping lines but entire

amount from the exPorters.

8.3.2 As regards the issue, whether any service has been provided by the

appellant to exporters, it is seen from Para No. 7 of the impugned order that

the demand is under the category of Business Auxiliary Service on the

differential amount as Commission. The appellant has charged full amount to

the exporter i.e. the cost of providing space, plus their profit margin (mark-up).

lf at all, the appellant has provided any service to the exporters, then service

tax was required to be demanded on the amount charged from exporters and

not only on the differential amounts.

(-t,
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8.4 The conjoint reading of CBEC's Circular dated 12.08.2016 supra and

the recent judgement of the Hon'ble CESTAT in the case of M/s. Karam

Freight Movers supra cited by the appellant, I find that the appellant had acted

on principal to principal basis by booking space for containers/export goods

and while handling the exporters. lt is undisputed fact that the appellant had

earned profit in form of mark-up while selling space in respect of Ocean freight

to their client exporters, however mark-up value earned by the freight

forwarder cannot be considered as "commission" and no Service Tax can be

made payable on that amount under Business Auxiliary Service.

8.4.1 I agree that in few cases the appellant could incur losses also, when

the space bought by the appellant from shipping lines could not be used fully

by them in any particular month and therefore to visualize such mark-up as

"Commission" and to charge Service Tax on such profit under the category of

Business Auxiliary service as defined under Section 65(19) of the Act is not

correct, legal and proper as clarified by CBEC Circular dated 12.08.2016 and

also held by CESTAT in the case of Karam Freight Movers referred to above'

8.4.2 I also find that the commission agent is to make bills/invoices between

buyers and sellers or service provider and service recipient, whereas in this

case, the appellant were booking space slot well before the space was sold to

their clients and that too in the appellant's own name on principal to principal

basis and therefore it cannot said that the appellant has acted as agent to

attract Service Tax under BAS category by any stretch of imagination only to

make them liable to service tax under the category of Business Auxiliary

Service

8.5 ln view of the above facts and legal provisions, I find that the appellant

has sufficiently made out that no service tax is exigible on their mark-up

income, generated on account of selling of space. CBEC Circular dated

12.08.20'16, as well as the decision in the case of M/s. Karam Fright Movers

supra, have overwhelming settled the issue in favour of the appellant. l, am,

therefore, of considered view that confirmation of the demand of Service Tax,

considering the mark-up income as 'commission' under category of Business

Auxiliary Service is not correct, legal and proper.

9. Since the appellant is not liable to pay Service Tax in the matter,

payment of interest under Section 75 of the Act and imposition of penalty under

Section 76 or under Section 78 of the Act does not arise. Accordingly, the

appeal filed by the Department for imposition of penalty under Section 78 of

the Act cannot survive.
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9.1 Penalty has been imposed under Section 77 of the Act on the ground

that the appellant has failed to comply with provisions of Service Tax

Registration, Valuation, filing of correct returns, issuance of correct invoice,

non filing of ST-3 Returns, however no instances of not filing of ST-3 Returns

have been mentioned in the impugned order. Therefore, imposition of penalty

under Section 77 ot lhe Act is also not correct, legal and proper.

9.2. ln view of above legal position and facts of the case, I set aside the

impugned order and allow the appeal filed by the appellant and reject the

appeal filed by the Department.

q"3.

9.3

3{ffi erdgr c$ 6r rS $ffi +T ftqcnr gqn-ff iltfi t fr-qr drdr t I

The appeals filed by the appellants stand disposed off in above terms

\,\

r1 LEI r

$E-fd (3rqrtr)

Bv R.P.A.D.
To

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.

2) The Commissioner, GST & Central Excise, Rajkot Commissionerate,

Rajkot.

3) The Assistant Commissioner, GST & C. Excise, Division-|, Rajkot.

4) The Jurisdictional Superintendent, GST, Div-|, Rajkot.

5) Guard File.

Mls. lnext Freight Forwarders,

78, Shree Ram,

Aaradhana Society,

Airport Road, Rajkot.

ffi t';rffi fiEa strdr{i$,

rge, * rq, :rwrar ffi,
ufime rts, Irtr+tc.
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