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i N
:: ORDER-IN-APPEA L::

Mis. Inext Freight Forwarders, 78, Shree Ram, Aaradhana Society,
Airport Road, Rajkot (hereinafter referred to also as “the appellant”) has filed
Appeal No. V2/1211/RJT/2016 against the Order-in-Original No. 03/ST/2016
dated 30.06.2016 (hereinafter referred to as “the impugned order’) passed by
the Assistant Commissioner, Service Tax Division, Rajkot (hereinafter referred
to as “the lower adjudicating authority”),

2. The Department has also preferred Appeal No. V2I22/EAZ2/RJT/2016
against the impugned order on the ground that the adjudicating authority
failed to impose penalty under Section 78 of the Finance Act, 1844 on the
appellant.

3 Since these two appeals have been filed against the same Order, take
up both appeals to be decided simuitaneously.

3.1 Eriefly stated the facts of the case are that the Appeliant is
holder of Service Tax Registration for providing taxable services under the
category of “Clearing & forwarding services”. The Audit of records of the
appellant revealed that the freight income towards Ocean Freight and Freight
Expenses were shown under the head of direct income and direct expenses
respectively; that the differential income was the excess amaount charged by
the appellant to their customers towards the Ocean Freight being recovered
from their customers and paid them to their respective container lines; that the
appellant was required to pay service tax on that differential income, however,
they did not agree to the objection and replied that the income was the
difference of the amount received by them from their customers and the
amount they paid to the container lines towards Ocean Freight ie. freight
towards the containers for export on behalf of their clientsicustomers. The
appellant also contended that they were working as ‘Pure Agent and the
differential income was towards the trading activity only, that they are not a
commission agent of any of the container lines O Nk
3.2 It was found that the appellant was not receiving the same (exact)
amount from their customers, which they paid to the container lines towards
Ocean Freight, that the appellant was receiving higher amount from their
customers, than the amount paid o the container lines, which resulted in
differential income to the appellant; that they were not falling under definition
of “pure agents’ and the activity carried out by them cannot be termed/treated
as ‘trading activity’, as it involved neither purchase and sale of goods. nor
payment of Sales tax / VAT on such activity, that therefore services provided

Page 3 of 13
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by them fell under the meaning of “Business Auxiliary Service” as defined
under Section 65 (18) of the Finance Act, 1994

32 Thus, Show Cause Notice No. V/16-15/SCN/AC/ST/15-16 dated
13.04 2016 was issued by the Department to the appellant for the period
2014-15, which was adjudicated by the lower adjudicating authornty vide
impugned order, and demand of Service Tax of Rs, 453826/~ was
confirmed under Section 73(1) of the Finance Act, 1994 (hereinafter referred
to as “the Act”) , along with interest under Section 75 of the Act and penalty
of Rs. 45,392/- was imposed under Section 76 and penaity of Rs. 10,000/
under section 77(1)(a) of the Act for not obtaining Service Tax Registration
under the BAS category. However, penalty proposed under Section 78 of
the Act was dropped.

4, Being aggrieved with the impugned order, the appellant
preferred the appeal interalia on the following grounds -

(i}  The appellant contended that Ocean Freight is not liable to service tax
prior to introduction of the Negative List, while there were specific taxable
categories for inclusian of transportation of goods by air, rail or road within the
ambit of service tax, there was no specific taxable category for ocean
transportation of goods by a vesseliship; that they have added mark-up on
Ocean Freight amount that they have paid to shipping line and the same way
shipping line has also added mark-up on Ocean Freight amount that they have
paid to another shipping line or ultimate shipping vessel. thal none of the
shipping lines charge, service tax on the differential element of Ocean Freight
in invoice raised to the party; that in turn, when they bill to their clients in
respect of Ocean Freight and no service tax is charged: that they book the
vessel space and sell it in piecemeal manner to exporters or forwarders; that
when a shipping line (which is not the owner of the shipping vessel) charges
Ocean Freight, which included an element of profit, over and above what it
paid to the vessel owner, the same is not liable to Service Tax, that the
subsequent sale of such space by the forwarder to an exporter cannot be
termed as “Business Auxiliary Service”, that there is no suppression or mis-

statement with intent to evade service tax payment on the said amount. (/0 - A

(i) To charge Service Tax under “Business Auxiliary Services’, it is
mandatorily required to prove that the appellant was acting as an agenl, that
if the relationship between parties is on a principal to principal basis, no
taxation is attracted under BAS category, that only if the procurement of goods
or services, which are inputs for the client, is done in the capacity of an agent
acting on behalf of a principal, then the same is chargeable under "Business

Pege 4 of 12
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Auxiliary Service™, that however, if the same was done on a principal to -

principal basis, there is no guestion of charging Service Tax under “Business
Auxiliary Service”, that they have nol acted as agent of shipping line or
exporter; that there could also be a chance of incurring loss in buying and
selling of space, as sometimes it could be possible that buying rate for the
shipping line is more then the selling rate.

(i)  That they were not procuring any sorts of goods or services which are
inputs for the client to attract the provisions of Section 65(18)(iv) of the Act

(iv)  That in the post Negative List regime, Ocean Freight to qualify as
service, the place of provision of services shall be the destination of goods;
that in their case of export cargo, the place of provision of services is outside
the taxable territory

(v} The appellant has also relied on various case-laws in support of their
view point without specifying as to what are the relevant points of each case

laws -

s DHL Lemuir Logistics Pvt. Ltd. - 2010 (17) STR 266 (Tri.-Bang.)
« Gudwin Logistics - 2010 (18) STR 348 (Tri.-Ahmd )
« Bax Global India Lid - 2008 (9) STR 412 (Tri-Bang.)
s Euro RSCG Advertising Lid rx 2007 (7) STR 277 (Tri -Bang. )

» Kerala Publicity Bureau - 2008 (9) STR 101 (Tri.-Bang. )
« Skylift Cargo Pyt Lid - 2010 (17} STR 75 (Tri.-Chen)

« Margadarsi Marketing (P) Lid - 2010 (20) STR 195 (Tri.-Bang )
» Baroda Electric Meters Lid - 1997 (94) ELT 13 (SC)

« International Clearing & Shipping Agency — 2007 (5) STR 107 (Tri-Chen)

(v)  The appellant also contended that they acted in good faith and uru:ief
bonafide belief that Ocean Freight is not liable to service tax and therefore
pleaded not to impose penal provision under the Act and rules there under, as
they had not suppressed the taxable value of service chargeable to tax with
willful act or omission or with guilty mind. The appeliant relied on following

case-laws in this regard -

« Motor World - 2012-TIOL-418-Kamalaka HC
s Tamilnadu Housing Board - 1994 (74) ELT 9 (SC)
« Dalveer Sing - 2008 (9) STR 491 (Tri.-Del)

(vi)  The appellant further contended that the impugned order is against law,
contrary to the facts on record and passed with complete non-application of
mind; that they have dealt on a principal to principal basis i.e. on their own
account and therefore no Service Tax on Ocean Freight is leviable and all the
person with whom they had dealt were exporters and all the shipments were
sent out of India.

Page Saf 12
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4.1  Inlight of aforesaid submissions, the appellant requested to allow their
appeal and set aside the impugned order

5. The Department preferred appeal against the impugned order on the
ground that while demand of Service Tax has been confirmed, the adjudicating
authority has failed to impose penalty under Section 78 of the Act. The
Department has contended that imposition of penalty under Section 76 of the
Act equal to ten percent of tax confirmed is incorrect, as the provisions of
Section 76(1) of the Act would come into play only when there is no element
of invocation and confirmation of the extended penod time.

B. Personal Hearing in both the appeals were held when S/Shn
Vishal T. Gohel, Proprietor and Mahesh Bhatt, C.A. appeared on behalf of
the appellant, and reiterated the grounds of appeal and submitted that they
have undertaken activity of providing Ccean Freight to the exporters from
place in India to outside India on principal to principal basis and hence no
Service Tax was leviable. The Department was represented by Shri S, L.
Surana, Superintendent, GST & Central Excise, Range-ll, Division-l, Rajkot,
who reiterated the grounds of appeal filed by the Depariment. 5/Shri Gohel
and Bhatt submitted various email correspondences with their client exporters,
as well as with Shipping lines to establish that they worked on principal to
principal basis and not as agent of shipping line; thal CBEC had issued
Circular No. 197/7/2016-Service Tax dated 12.08.2016 wherein at Para No.
2 2 and Para No. 3.0 it has been clearly stated that no service tax was leviable,
if they were acting on principal to principal basis; that the appeals may be
decided on the basis of material facts of the case, as per the above circular

6.1 Shri Surana, Superintendent representing the Department
submitted that the Commissioner{Appeals) vide OIA No. RAJ-EXCUS-000-
AOO-144-16-17 dated 20.01.2017 had decided this issue in favour of the
Department cnce; that no other circular has been subsequently issued by the
CBEC. In his written submissions dated 16.08.2017, it has been infer alia
submitted that the adjudicating authority has rightly confirmed the demand
under the head of Business Auxiliary Service for the excess amount of ocean
freight charged by the appellant over and above, the amount actually paid by
them to the Shipping lines; that the appellant had collected amount from its
client exporters by way of charging additional amount in the name of Ocean
Fright and the same is rightly covered under the definition given under section
65(19) of the Act; that the contention of the appeliant that they were acting on
principal to principal basis, it was countered by the Departmental
representative by submitting that the service tax was charged and confirmed
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o o
on the differential amount, in excess of what was paid to the Shipping line;
that, the adjudicating has rightly confirmed the demand of the service tax on

excess amount collected in the name of Ocean Freight along with interest.

62 The appellant submitted a written submission dated 21.09.2017,
wherein they, inter alia, submitted email correspondences for the financial year
under appeal as proof of doing business of freight forwarders on principal to
principal basis and reiterated the submissions made earlier and in Appeal
Memorandum

Findings :-
T. | have carefully gone through the facts of the case, the impugned

order, both appeal memorandums and the submissions made by the
appellant, as well as the Department at the time of personal hearing.

71 The issues to be decided in the present appeals are -

(i) Whether the appellant was undertaking the work on principal to
principal basis or as agent of shipping lines |

(il  Whether Service tax is payable on the differential amount/ Mark-up
value under Business Auxiliary Services,

(i}  Whether penalty is imposable under Section 78 of the Act or only
under Section 76 of the Act or not impasable at all; and

(iv) Whether penalty imposable under Section 77 of the Act.

8. | find that the appellant has heavily relied upon CBEC Circular No.
187/7/2016-ST dated 12.08.2016 in their grounds of appeal, as well as during
personal hearing. | would like to reproduce the relevant portion of the said
Circular dated 12.08.2016, which is as follows - of;

30 It may be noted that in terms of rule 10 of the Place of
Provision of Services Rules 20012, (hereinafter referred to as 'POPS
Rules, 2002 for brevity) the place of provision of the service of
tramsporiation af goods by air'sea, other than By mctil or courier, Is
the destination of the goods. [t follows that the place of provision of
the service of transportation of goody by @ir'sea from a place in
India to a plage outside India,_wifl he a place owtside the taxable
territory and hence not liable to service tax, The provisions of rule
Y af the POPS Rules. 201 2. should ulso be kept in mind wherein the
place of provision of imermediary services ix the location of the
service provider. An inrermediary hay been defined, imter alig, in
rule 20f) of the POPS Rules, 2012, as one who arranges or fucilitates
the provision of ¢ service or a supply of poods between hwo or fmore
persons, but does include a person who provides the main
servige or supplies the goods_ on his own account. The contents of
r.'n:'r succceding paragraphs flow from the applicarion of these bwo
FrEeYy

21  The freight forwarders may deal with the exporiers as an agent
{.!,I':ﬂ.r; airline/carrier/ocean liner, as one who merely acty as @ sort
of hooking agent with po responsibility for the acivial fransporigtion.
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It st be moted that in such cases the freight forwarder bears no
lighifiny with respect o transportation and gny legal proceedings
will hove fo e fm.'n'mmﬁ EI:' Fﬁy EXINIFTCrS, ugy‘r'm‘]‘ e
airling ‘carrigr’ ocean liner, The freight forwarder merely charges
the rate prescribed by the airfine/carrier/ocean liner and camnot
vary it unfess authorized by them. In such cases the freight
forwarder may be considered to be an intermediary under rule 2(f)
read with rule 9 of POPS since he is mevely facililating the provision
af the service of transportation but not providing it on his ewn
account, When the freight forwarder acis as an agent of an air
line carrier ocean liner, the service of transportation is provided by
the air line carrier/vcean-liner and the freight forwarder is merely
an agen gnd the service of the freight forwarder will be subjected
1o tax while the service of aptiual transporation will nof be liable for
service tax under Rule 10 of POPS

22 The freight forwarders may also act as a principal who is

ing the service of trans ) the
destination is outside Indig. In such cases the freight forwarders
are negotiating the ferms of freight with the airline/carrier/ocean
liner as well as the actual rate with the exporter. The invoice &5
raised by the freight forwarder on the exporter. In such cases where
the freight forwarder is underiaking all the legal responsibility for
the transportation of the goods and undertakes ol the artendant
risks, he v providing the service of transportation of goods, from a
place in India to a place owtside India He is bearing all the risks
and liahility for transportation. In such cases they are aol covered
under the category of intermediary, which by definition excludes a
person whi pravides o service on his account.

30 It follows therefore that a freight forwarder, when acting as
a_principal, will not be liable to pay service iy when the

destination of the is from a place in India o a oulside
India =
[Emphasis supplied]

81 Itis claimed by the appellant that Paras No. 2.1, 2.2 and 3, describe the
activity as carried out by them and therefore, due consideration is required to
be given before arriving at any decision. In view of the facts of this case
including that the invoice are raised by the in the name of exporters, by
additing their mark-up. P
o

B2 On the other hand. the lower adjudicating authority, while confirming
demand of has invoked the provisions of Section 65(19) of the Act pertaining
to Business Auxiliary Service. The adjudicating authority has especially relied
upon the provision of procurement of goods or services which are inputs for
the clients and also defintion of “Commission Agent” provided under Section
65(19) of the Act. It is observed by the adjudicating authonty that differential
amount in transportation of exported goods is based on the commercial
factors. While confirming the demand, the adjudicating authority has given his
findings at para 20 of the impugned order as under -

R o iiner s the present case is relating to demand
of Service Tax on the differential amount that is
commission which (s clearly falls under the BAS.
Notwithstanding above, | find that M/s. inext Freight
Forwarders have provided services lo support the
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business of their clients. They have charged amounts
from their chents in excess of whal they pay lo the
shipping hnes in the category of container ccean freight.
| find that ocean freight is the actual freight incumed
towards transportation of cargo by sea, thus the amount
paid by M/s. Inext Freight Forwarders to the shipping lies
qualifies as ocean freight. | find that the exira mount
collected as mark-up over the basic ocean freight by M.s,
Inext Freight Forwarders, is nof an element of ocean
freight, as it pertains fo the service element over and
above the actual cost of transportation/freight also, M/s.
Inext Freight Forwarders is providing services fo the
exporters. including the service of procurement of bulk
space to support the business of clients/fexporters. If is
also found that the extra amount collected by the nolice
from their clients, viz exporters is the consideration which
they received in lieu of services provided by them and
sald consideration they received is the value of taxable
services provided by them..."

8.3 The appellant has also relied on a decision of the Hon'ble CESTAT in
the case of Karam Freight Movers reported as 2017 (4) GSTL 215 (Tri-Deli)
wherein, it is held as follows -
“Il. O the secomd isswe regarding the service tax lability of the
respondent under BAS. we find that the impugned order examined

the posue i detail. It wax recorded that the income carned by the
respondent, (o be considered _as _taxable wunder _amy _service

« should be shown to be in lieu of provision o e aelar
service. Mere sale and purchase of carge space and eariin it
in the process is pof a lacable activity r Finance Act, 1994

We are in agreement with the findings recorded by the original
antharity, In this conmection, we refer to the decision of the Tribunal

in Cireenwich Meridian Logistic (1) Pvr. Lid vs, CST, Mumbai -

[

2006 (43) STR 2wl 3 (Tri-Mumbai). The Tritnnal examined similar
set of fact and held that the appellants afien, even in the absence of
shippers, coniract for space or slols in vessels in anticipation of
demand and as a distinet business activiey. It is a iransaction
herween principal o principal and the  freight charges or
consideration for space procured from shipping-lines. The surplus
earned by 11 ST/26442002-8T [DB] the respondent arising out of

nrch aiid sale of space anid ; ne for clicnt who has

space _or_nof_on_a_vessel, It cannot be considered that the

ondents are ¢ in afing or markefi & services

af any “cligm "

[2. In the presemi case it was recorded thal the respondent was

already paying service fax on commission received from airlines

shipping lings under business anxiliary service since [0.09 2004
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The oviginal authority r-.-:'urdm]!'[:hur the show cause notice did not
specify av o who is the client o whom the respondeni is providing
service, Origingl awthority considered both the scenario, airling

shipping lines as o client or exporter! shipper as a clinet, In case the
respondent is acting on behalf of airlines’ shipping lines as client, it
was held that they are covered by tax liahility under BAS. Further,
examining the issue the original authority viewed that commission
amount is necessarily fo be obtained out of transaction which is o
be provided by the respondent on behalf of the client, that is, the
exporters. The facts of the case indicated that the mark-up value
collected by the respondent from the experter is an element of
profit in the transaction. The respondent when acting as agent on
behalf of airlines shiplines wes discharging service lux weef
1009, 2004, However, with reference to amount collected from
exporters’ shippers the original authority clearly recorded that it
is noi the case that this amount is a commission earned by the
respondent while acting on behalf of the exporter and 12
ST/2644/2012-ST [DB] said mark-up value is of freight charges
and are mot fo be considered as commission. Based on these
findings the demand was dropped. We do not find any impropriety
in the said finding The grounds of appeal did nut bring any contrary
evidence to change such findings. Accordingly. we find no merif in
the appeal by Revenuwe. The appeal is dismissed.”

[Emphasis suppled]

.

8.3.1 The above decision establishes that mark-up value of freight r:hargels,
cannot be considered as "commission”. The impugned order has not brought
any evidence to consider that the mark-up value is commission obtained from
Shipping lines for acting as their agent. The lower adjudicating autherity has
held that the appellants has provided service to the shipping lines. As noted
above, the appellant has not acted in the instant case as agent of shipping
line, as they have not received any commission from shipping lines but entire

amount from the exporters.

832 As regards the issue, whether any service has been provided by the
appellant to exporters, it is seen from Para No. 7 of the impugned order that
the demand is under the category of Business Auxiliary Service on the
differential amount as Commission. The appellant has charged full amount to
the exporter i.e. the cost of providing space, plus their profit margin (mark-up)
If at all, the appeliant has provided any service to the exporters, then service
tax was required to be demanded on the amount charged from exporters and
nol enly on the differential amounts.
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B4 The conjoint reading of CBEC's Circular dated 12.08. 2016 supra and
the recent judgement of the Hon'ble CESTAT in the case of M/s, Karam
Freight Movers supra cited by the appellant, | find that the appellant had acted
on principal to principal basis by booking space for containers/export goods
and while handling the exporters. It is undisputed fact that the appellant had
earned profit in form of mark-up while selling space in respect of Ocean freight
to their client exporters, however mark-up value earned by the freight
forwarder cannot be considered as "commission” and no Service Tax can be

made payable on that amount under Business Auxiliary Service,

841 |agree that in few cases the appeliant could incur losses also, when
the space bought by the appellant from shipping lines could not be used fully
by them in any particular month and therefore to visualize such mark-up as
“Commission” and to charge Service Tax on such profit under the category of
Business Auxiliary service as defined under Section 65(19) of the Act is not
correct, legal and proper as clarified by CBEC Circular dated 12 .08.2016 and
also held by CESTAT in the case of Karam Freight Movers referred to above.

B42 |alsofind that the commission agent is to make bills/invoices between
buyers and sellers or service provider and service recipient, whereas in this
case, the appellant were booking space slot well before the space was sold to
their clients and that too in the appellant's own name on principal to principal
basis and therefore it cannot said that the appellant has acted as agent to
attract Service Tax under BAS category by any stretch of imagination only to
make them liable to service tax under the category of Business Auxiliary
Service.
QAW

=

B5  Inview of the above facts and legal provisions, | find that the appellant
has sufficiently made out that no service tax is exigible on their mark-up
income, generated on account of seling of space. CBEC Circular dated
12 08.2016, as well as the decision in the case of Mis. Karam Fnght Movers
supra, have overwhelming settled the issue in favour of the appellant. |, am,
therefore, of considered view that confirmation of the demand of Service Tax,
considering the mark-up income as ‘commission’ under category of Business
Auxiliary Service is not correct, legal and proper.

g Since the appellant is not liable to pay Service Tax in the matter,
payment of interest under Section 75 of the Act and imposition of penalty under
Section 78 or under Section 78 of the Act does not arise. Accordingly, the
appeal filed by the Department for imposition of penalty under Section 78 of
the Act cannot sunsive.
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81 Penalty has been imposed under Section 77 of the Act on the ground
that the appellant has failed to comply with provisions of Service Tax
Registration, Valuation, filing of correct returns, issuance of correct invoice,
non filing of ST-3 Returns, however no instances of not filing of ST-3 Returns
have been mentioned in the impugned order. Therefore, imposition of penalty
under Section 77 of the Act is also not correct, legal and proper.

8.2. In view of above legal position and facts of the case, | set aside the
impugned order and allow the appeal filed by the appellant and reject the
appeal filed by the Depariment

.3, yorEEar o S 9 ader W e swes ol 8 B e B
9.3. The appeals filed by the appellants stand disposed off in above terms.

L .
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By RPAD.
To, e
[ Mis. Inext Freight Forwarders, AU s el WiTERed, i
78, Shree Ham, pre e |
Aaradhana Society, W, ‘ '
| Airport Road, Rajkot. i"“‘“'* T8, T,
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

2) The Commissioner, GST & Central Excise, Rajkot Commussionerate,
Rajkot.

3) The Assistant Commissioner, GST & C. Excise, Division-l, Rajkot.

4) The Jurisdictional Superintendent, GST, Div-l, Rajkot.

5) Guard File.
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