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il*r mr eai6/
Date of Order:

0l.l1.2017 03.t 1.2017

aart fidq, 3fi"q-+-d (3Tq-dr), {a-+tc tdRr qIfuf, /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3flr{ 3rrT+id/ F.rrca }rgEa/ 5!E!Edl {6rq-6 ag+a, +*< ,al{ !l6i d-dr6{, {rf,-6tc / orrdJR / 4itiirrrrt q?Rr 3q{Rfud irfi

{d nr}sr t {B-ar /

Arising out ol above mentioned OIO issued by Addllional/JoinuDepuly/Assislant Commissioner, Central Excise / Service Tax,

Rajkol / Jamnagar / Gandhidham :

3f+ilfiat & cffi zri arFr !d c-dr /Name&Address of the Appellant & Respondent :-

M/s. Bhavani Industries, Canjirvada, Bhavnagar Road,,Rajkot-363003.

is xrtn(]{sr ) d eqft-d +i5 .qBa ftEafrfud dS+ d i{.ryJ c]ffi / crfuf{lr * €]rET s4- fiq{ 6{ s$.al tl/
Any person aggfieved by this Ordeain-Appeal may file an appeal to the approp.iale aulhorily in lhe following way.

fftrr 116 ,#erq rrm r!E; \rd €-dr6{ xffiq aJ4rfonirr + qtr 3rfifr *;fu ricrc ?16 3{fuld'{s .1944 fI rrRI 358 i,
rtrrtd'r'a F." yfufr{ff:1994 fr tnr 86 i siafd ffifu' Tnd 61 3r F6A t r/ -

Appeal lo Customs, Excise & Service Tax Appellale Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the

Finance Acl, 1994 an appeal lies lo:-

{rfr{rq riqrEr t sEard sfi atri dlFr rr-fi idrq rFr.l-d qrEF Ed firF6r xqfftq arqrfufi{sl Er l4rE ,i-6, a-E ais a
z rm. *l qra dg faFff, +f fi ir* ?rE(' ri '

The specral bench of Customs. Excise & SeNice Tax Appellale Tribunal ot wesl Blocl No. 2, R.K. Puram, N€w Delhi in all

mallers relalinq lo classrficalion and valualron

rc{trd cnl?&( 1(a) c {drq rE }fri t rrdrar eic srfi:r{tit ftar t6a, tsfiq rsE rlE6 lri d-{r+r 3rfrfrq;qrqrfufisr
(M) 6r cfrYII a.hq qiid6r, , (itr&q d. .fm-fr rrni irstat 3I6r4rdii- 3r."tr +i Er ir* qlfdq /

To lhe Wesl regional bench of Cusloms, Excise & Servjce Tax Appellate Tribunal (CESTAT) al, 2d Floor, Bhaumali Bhawan,

Asarwa Ahmedabad-380016 in case of appeals olher than as menlioned in para- 1(a) above

3rffiq arqrtu*rsr i srlT vQ-d sqd 6ri + fiq +dq ]irrq ?16 (lr{rd) lM, 2001, i fr{ff 6 + n 4-d fuitfr-d i6('
,ri cqr EA-3 ai qR cfui ,t r* e+tr arar ff6c I tri t +a t +s r'6 cfr * {F{ 6r rflr" r!6 Er xia ..qrl 4r ai,
ritr srnqr zrql {sfdr. 5c(r 5 r€ qEs$ !FrE. 5 drGr {qr qI 50 cnq 5cq r, lfrl?r 50 ,qrs {q\. s" Jrfif+ t ai fqer: 1.000/-

Tqi, 5,o0oi. F{t ]nrar 10,000/- Fqi fi ftrifaa f,rfi rri4 sl vF raira 611 hu1ftd rF5 sr:rrara, sifua yffirq
a,rqrfufi'r *r rnor *' 16++ {ft€r{ fi irF t ff$ $ {Afr,-f,6 qtr i d'6 a{Rr art tgrfra }+ sr.re &m iaqr rri, ErBq r

{iafuf, iqe 4r {rrari, i-6 *t yg rfisr * 6Tfl qrBq 16r Eqtrd ]rffiq riqrqrfufr{ur 6r rrE{r Rrd I r pirr :ntrr (d }60 +
Fc anida-qr +-grq 5ooi- Tqr i6r Arrifod rj6 Er fr{ar Et4r ti

The appeal to lhe Appellale Tribunal shall be filed in quadruplicale in form EA'3 / as prescribed under Rulo 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at leasl should be accompanied by a fee of Rs.

1,0001 Rs.50001, Rs.10,0001 where amounl of duly demand/inlerest/penally/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed ba0k draft in favou. of Assl. Registrar of branch oI any nominaled public

sector bank ot the place where lhe bench ol any nominaled public sector bank of the place where tho bench of the Tribunal
is silualed. Applicalion made for granl ol slay shall be accompanied by a fee of Rs. 5001.

jrffiq -qrqrfud{sr +, Faar jrq-fr E-a yfufr{E 1994 Er trRr 86(r) i. riarrrd n-fl6{ l:ffir, 1994, + frtrE 9(r) * Ff,
Fqifta q{{ S T.-5 i .rR cfu , 8r Gr F*izfr ('a rfl* {Iu Bs 3rri?r + frc J{ftfr fi ?rfr d}, rsfi qF firq , +fid 4'{
g+i * w cfr c-erFrd Ef* qrF(') ]ift fdr'* 6{ rq !.fi yfr i rnr, 16 d-{r6{ €r af,r ,acrJ 6t Fi?r sih arnqr urrn

{el-dr, 6cq 5 Ero 4r ,f,d 6q. 5 drs 5q\r qr 50 drs rc\. F lflrfl 50 ars rcq t yfu+ t a't ran: I,000/, rq}, 5,000/-
frq 3nrfl t0 000/. rq$ 6r ffuift-d :rnr rfa 8r vfr riera +1; ftnft-d 116 6r tFrara, {rqQ-d Jrffiq ffqft4'{sr *r ansr fi
sal{+ (B€R * arE d E 'l th srdBBd- qh + tfi (am "ri ffid +* grrc a-sr{r fuqr drdr qrFF | 5ifua frFc sr |Irrdra,
ia' fi rB rngl f ddr .nF(, rdi flrifud y{rdq .TrarfuFtlr fi sngI frlrd } r +irJra' urtrr ({l 3n-+0 + frq xtifi-rr{ il srrr
500/ rcq 6r frtrlft-a lJ6 om 6adr drn t/

The appeal unde. sub seclion (1) of Seclion 86 of lhe Finance Acl, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of lhe Service Tax Rules, '1994, and Shall be accompanied by a
copy of lhe order appealed against (one ol which shall be cedified copy) and should be accompanied by a fees ol Rs.
1000/- where lhe amount of service lax E inleresl demanded & penalty levaed oI Rs. 5 Lakhs or less, Rs 50001 where the
amount ol service tax & inleresl demanded E penalty levied is more than tive lakhs but nol exceeding Rs. Fifty Lakhs,
Rs.10 000/- wher€ the amounl of service lax & interest demanded & penally levied is more lhan filly Lakhs rupees, in the
form of crossed bank draft in favour of lhe Assislant Regislrar of lhe bench ol nominated Public Sector gank of the place
where lhe bench of Tribunal is silualed. / Applicalion made for granl of stay shall be accompanied by a tee of Rs.500/-.
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(i)

2

fua sftlfiqs, 1994 *r qRr s6 Ar 3c-rrFr3ri (2) G (2A) n:iatra rJ fr rrfr 3rf , +arfr{ lM, 1994, * fi:rF 9(2) w
9(2A) S -fa Eqtftd etlr S.T.-7 d fi ar €ini ra ,s* {rt{ 3{r€d. *ffiq rar{ llEF jrttifl }FFrd (g'to, iffiq r.sra rra
aarrr c]ftf, 3{e!r fr qfrqi dEF +} 1r,ri * (.6 vfr sa,Era Fr}., f6v) lit{ .rrqra fan, EEr# y.{q .Irrat rqrq-d ++q
f r{ ?r6i *drr{. +} .rfr$fq ;ar+fo*rq tl Jn}rf, f+ ad +r Eftr -} srS 3{rh:8r qF ,t s'q i #rd {rit tiit'r i
The appeal under sub section (2) and (2A) of the seclion 86 lhe Finance Act 1994, shall be Iiled in For ST.7 as prescribed

under Rule I (2) 8 9(2A) of lhe SeNice Tax Rules, 1994 and shall be accompanied by a copy of order ol Commissioner
Central Excise or Commissioner, Central Excise {Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner aulhorizing lhe Assislanl Commissaoner or Deputy Commissioner of Central Excise/ Servace Tax
lo file the appeal before the Appellate Tribunal.

{tfrr !I-tr, Affiq t*r( q6 qd'i-dr6{ 3rq-frq srfu6-1Tr (fre.) t cfa yfrt t nrFn fr ffirq ,.erq sf6 }ftItuq i944 6r
rrrn 35!tF * rd+d, * Sr Ftrrq yfofi{s, 1994 Sr qEr 83 + 3rdria +Er{{ +i rft r,l *l ,rl t. fi xar, * cfi lrsr&q
clfufr{ur t'J+f, 6re mr{ rAr( ?rat*ar *r qin *' 10 cfierd (i0%), 6{ ni4 \.+ Eaiar ffia t, qr qx1ar. ra ++a a*tar
ffi t. fl rrrdt;r fuqr ytr', ard-B trg qnr * ]irrld Er ft ari 

"r& 
lrnB-d aqff*cr rr]-g l.rq t irF]6 a 61r 

-

a-frq 3?err T6 \'d +dr{{ t 3idd-d "aiir laq ar. rrc4" * frtr ?rftn t
(0 qRr 11 fr * 3iird-d rfrE
(ii) ffic dsr fi A ,r+ rl.rf, {ll*
(iii) ffic frrTr fi:ryiaift * ft{q 6 + :ialra *q rfl{
' !:rE 116 Fs is qm * crstna ffiq (i'. 2) sftfr{rr 2014 * 3nir{ * fd fa;d} lrffiq wMi + Fsar Bqrmi-a'
Frrri lr# lii 3rff +J ar1a-fi d-nu

For an appeal Io be llled before lhe CESTAT, under Section 35F of the Central Excise Acl. 1944'/yhich is also made

applicable lo Service Tax under Seclion 83 of the Finance Act, 1994, an appeal againsl lhis order shall lie belore the Trabunal

on paymenl of 10o/o of the duly demanded where duty or duly and penalty are in dispule, or penally, where penally alone is in

dispute, provided lhe amount of preieposit payable would be subject lo a ceiling of Rs. 10 Crores,

Under Cenlral Excise and Service Tax,'Duly Demanded'shall include:
(i) amount determined under Seclion 11 D;

(ii) amount of erroneous Cenval Credit taken;

(iii) amount payable under Rule 6 of the Cenvat Credil Rules

' provided trrrther thal the provisions of this Seclion shall nol apply lo lhe stay applicalion and appeals pending before
any appellate authority prior lo lhe commencement of the Finance (No.2) Acl. 2014.

ar{a TI6n 6} SdtHlr rrifla :

R6vlBlon appllc8tlon to Gov€mm6nt ol lndla:

ts lnarr fi f{tsflD, qrfu6, ffifud FrFdt t, d;ffq LclE rri+ .}rfofi{F. 1994 fi qr{r 35ff i slrn cffs fi.}];rrp lra{

$-a. Frra siBR TdtHq yrt4a ff, Fd iiTaq. rr+e ErxrJI. dtft qB-e, *{d dlq rr{n. s{rd ,rr. rg terff- oOol *i
Iqiqr drir qla\lt /
A revision application lies to lhe Under Secrelary, lo lhe Government of lndia, Revision Applicalion Unit, Ministry of Finance,
Deparlmenl of Revenue, 4th Floor, Jeevan Deep Building, Parliamenl Streel, New Delhi-110001, under Section 35EE of lhe
CEA 1944 in respecl oI lhe following case, govemed by first proviso lo sub-section (1) of Seclion,35B ibid:

qfe ard * ffiS {6€ra + Frx-d i. rfl {dFsra Bd rrd +t ?-ff arror} t riEF zf6 t qrrrri + dt{E qr Bd rra +rrsr} q"

S{ffi(r+r-rr{-rFtfitlrrTrrdo,rErFn+etrra.qIFdtrJI{zrFtqr}Isrrqnard.'q-$6{or*.aha,ffiF.{{Eriu-r
aS trgn ,Id i r.F'+ 4*vra * ar'rd ,ir;
ln case of any loss of goods. where lhe loss occurs in lransil tonr a faclory lo a warehouse or lo anolher faclory or from one
warehouse lo anolher during lhe course of processing of the goods in a warehouse or in slorage whether in a factory or in a

(ii)

(c)

ti)

(ii)

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

fiRq t aq{ Ed.wg ur- eir d Ax6-d fi- t lrd -+ 
trry"r Ji n{{a 6.i nra w nfi r{ i;dtq rsra 116 i !r. (fti.) fiFrFi *, .n tnrc + Erd{ ffi noq qr &r +l fuE fr rr8 tr /

ln case of rebale of duty of excise on goods exporled lo any counlry or lerrilory oulside lndia of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.

qtr ,iqa lrffi 6r frrdla fsq fufl nIIa + E{, Ac']E qr {dri +1 xra fua fuqI zrqr tt /

ln case ofloods eipo.ted outsid" lndia export to Nepal o; Bhuran, without payment ol duly.

qffft'.Id r.qr6 t rFqrTf, {ffit trrara * hc $ t{A 3ffc tfl JrfuA-{F Ed t{+ Efia crdqral } drd,r , *r zr$ t }it{ U
irltr ;rl :qra (xf , +,"-flT fa.f rfoilqs (a. 2i. 1998 s] lIro r09 * aarn fr{d fr zd arff.s :r:rdl vp'rqrfr'fu c{ 4l rrd, ii
crft-a f6( ,rt tu
Credil ol any duty allowed to be utilized lowards paymenl of excise duty on linal producls under lhe provisions ot this Acl or
the Rules made lhere under such order is passed by the Commissioner (Appeals) on or afler, lhe date appoinled under Sec.
'109 of the Finance (No.2) Acl, 1998.

lr{tft vriai f,r d efaqi eq{ d@r EA-8 i d fi }dq r.qea ?lF6 (}rtrd) 1M,2001, +' fr{IE I + liaia idfffaq t,
afrlnhrt'{iiqsr+3ar6**arafisr*aFr.rrq{]-rd3{ri6i-+aFr{dxrlgrEJrfifrjnhrffacft-qita.ranrirn
qGcr {rq fi A;ffq r,qE ra rrfufor r94d S lrRr 35-FF } n56 fuini {F. & l.{rqrt + suz & atr q{ IR-6 AI qFe

Tidra fi sffi 
"Gq 

i
The above applicalion shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Cenlral Excise (Appeals)

Rules, 2001 walhin 3 months lrom the dale on which the order sought to be appealed againsl is communicated and shall be

accompanied by lwo copies each ol the OIO and Order-ln-Appeal. ll should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescrabed under Seclion 35-EE of CEA, 1944, under Maior Head of Account.

qdnETsr tn+ai * qrlr FEfrBd Euti-a q.+ sr rrdrqrfr 6' aril Erfr!' I

ini dara r+s !'6 dr@ 6qd qr rsd F& A a s*i 29gt- +r 
'I 

rari Bqr "ft, ,h re +irrra r+s sa e Fo-d * -sr{I Fr a
s,ia tooo -i rr ,rrrdF f+-cr ,fl, I

The revrsron apptcalion shall be accompanied by a fee o, Rs.200/- where the amount involved in Rupees One Lac or less

and Rs. 1000/- where the amounl involved is more lhan Rupees One Lac.

qq ffl xrh. d ar+ { 3nirt +- EF,trr t al q.+n {f, lna?r + Rr' e3r *r tr4dl;l,:r"tr+a r,rSlfiqr,nrTlfFtt trs ar-q +
Fri fl rft fi fror qA +rr d rrA }. fiq q{rREff 3rffiq rqft'+ror -+i t+ fiiq q:ffq s{6,{ +\ \.fi xria F*-sr .nrd- t t /
ln cdse, il lhe order covers various numbers of order- in Original, Iee for each O.l.O. should be paid in lhe aforesaid mannel.

not wilhstanding lhe fact that the one appeal to the Appellant Tribunal or the one application to the Central Govl. As lhe case
may be, is filled to avoid scriploria work if excising Rs. 1 lakh fee of Rs. l00l for each.

Ttrserltue arrar{tr erE ntuftufi rq75 + 3rf,trS-l +. lqqrT rfd JraT lii Errra 3ni?r *l cfr c{ Frftrad 6.50 {ci 6r
;qrqr q rF6 itB-a irn at-ar qlftqr I
One copt of applacation or O.l.O. as lhe case may be, and lhe order of lhe adjudicaling aulhority shall bear a courl fee slamp

oI Rs. 6.50 as prescribed under Schedule"l in lerms of lhe Coun Fee Act,1975. as amended.

frfi rrtr, ?n*q raE {c+ (.{ i-dr.Ei Jrffirq alqrft-fi{nr (6r* Efu) ffTnr{&, 1982, al.d-d \'q 3r;a {iaFr nrri{i +l
sffia 6[i Erd fui # ]it{ rt Lqra xr+fi-d F*q Frar t' i
Attention is 6lso invited lo the rules covering lhese and olher related malters contained in the Cusloms, Excise and Service

Appellate Tllbunal (Procedure) Rules. 1982.

3-E 3rqtftq crffi a} 3rffd EIfud 6ai $ ffird aarr+, Eqa ]lr{ r&a-d8 crdqral * Rq, 3ro-dl'.T E rFitq arsrez
www.cbec.gov.in +t i€ 56-i 6 I i
For lhe elaborale. detai,ed and lalest provislons relating io liling ot appeal {o the higher appellate auihorily, lhe appellanl may

reler lo lhe Depanmental websne www cbec gov.in

(G)
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i

:: ORDERS lN APPEAL ::

M/s. Bhavani lndustries, Ganjiwada, Bhavanagar Road, Rajkot

(hereinafter referred lo as 'the appellant') has filed the present two appeals

against the Orders-ln-Original as detailed in the Table below (hereinafter referred

as "impugned orders") both passed by the Assistant Commissioner, Central

Excise Division-|, Rajkot (herelnafter refened lo as "the adjudicating

authority").

Sr No Appeal No Order-in-Original Period involved Amount

(Rs )

v2tl9lIRAJl

2016

o1t Dt ACt 2016-17

dated 29.04.2016

April, 2014 to

March,2015

3,39,900

2 v2t273IRAJt

2016

36/ D/ AC/ 2016-17

dated 07.10.2016

April, 2015 to

February,20'16

4,69,680/-

2. The facts of the case are that the appellant is engaged in manufacture of

excisable goods and audit of the Appellant reveals that that Appellant has

wrongly availed the Cenvat credit of the service tax paid on insurance services of

"Product Liability & Product Recall lnsurance Policy" to insure the goods

manufactured by them. Audit was of the view that the insurance policy covered

insurance pertaining to Product recall expenses to cover up the financial losses

incurred by the Appellant on account of recall of their products already sold to

their customers and covers the eventuality occurring post removal of goods from

the factory premises of the Appellant and hence did not fall within the ambit of

definition of "input Service" in terms of Rule 2(1) of the Cenvat Credit Rules, 2004

(hereinafter refened to as "CCR 2004"). Therefore, Appellant was issued Show

Cause Notices demanding the wrongly availed Cenvat Credit under Rule 14 of

the CCR, 2004 read with Section 11A of the Central Excise Act, 1944

(hereinafter referred fo as "the Act"), interest under Section 'l 1A of the Act and

penalty under Rule 15 of the CCR,2004 read with Section 11AC of the Act

Adjudicating authority adjudicated the show cause notices vied impugned orders

and confirmed the demand under rule 14 of the CCR,2004 read with Section 11A

of the Act and also interest and penalty under Section 1 1A and Rule '15 of

CCR,2004 read with Section 11AC of the Act.

S,'rL'"0
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3. Being aggrieved with the impugned order, the appellant preferred the

present appeal mainly on the following grounds:

(i) The adjudicating authority has ignored the decision of Hon'ble

CESTAT Ahmedabad in the case of M/s. Harsha Engineers Ltd reported as 2012

(27) STR164 (Tri-Ahmd) applicable in their case and not followed the binding

precedent. They referred various case laws in support of their submission on non

following of binding precedent.

(ii) Appellant has taken Cenvat credit of Service Taxpaid on insurance

policies taken for Product Liability and product Recall lnsurance Policy; that the

risk is for product recall expenses i.e. to provide for expenses incurred for recall

of products or work initiated by the insured to recall that products which may

cause body injury or damage to property; that policy covers product recall liability

expenses i.e. recall expenses incurred by our customers or third parties

subsequent to unconditional acceptance for which Appellant is liable with regard

to conditions precedent to liability of the customers, products guarantee, etc; that

the policy covers the losses incurred by their customers or by third parties arising

due to damages etc; that the policy also covers recall liability expenses incurred

by their customer or by third party subsequent to unconditional acceptance for

which the appellant is liable, that it covers product guarantee which includes cost

of removal, repair, alteration treatment, detection and analyze (cost of

examination) reworking or replacement of any product or part thereof which fails

to perform the function for which it was manufactured by the appellant; that the

policy is nothing but the product guarantee policy for which risk coverage is

borne by the lnsurance Company i.e. M/s. National lnsurance Co Ltd; that in

absence of insurance Appellant would have to suffer the loss due to damage

product, recall expenses and loss incurred by their customers and third parties;

that to avoid such losses Appellant has taken the policy and

(iii) Appellant further submitted that the word "includes" and 'such as" is

illustrative in nature and can not be given restrictive meaning as substantive part

of the definition of input service' as well as the inclusive part of the definition of

'input service 'purport to cover not only services used prior to the manufacture of

final products, subsequent to the manufacture of final products but also services

relating to the business such as accounting, auditing. etc. Thus, the definition of

input service seeks to cover every conceivable service used in the business of

manufacturing the final products; that the categories of services enumerated after

Page No 4 of 13
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the expression 'such as'in the definition of input service' do not relate to any

particular class or category of services, but refer to variety of services used in the

business of manufacturing the final products; that definition do not suggest

legislation intention to restrict the definition of input services' to any particular

class or category of services used in the business and it would be reasonable to

construe that the expression 'such as' in the inclusive part of the definition of

input service is only illustrative and not exhaustive. They rely Hon'ble Bombay

High Court's judgments in the case of M/s. Coca Cola lndia Pvt Ltd reported as

2OOg (242) ELT 168 (Bom), and in the case of M/s. Ultratech Cement Ltd

reported as 2010 (260) ELT 369 (Bom). Appellant also relied upon Hon'ble

CESTAT's decision in the cases of (a) M/s. Harsh Engineers Ltd -20'12 (27) STR

164(Tri-Ahmd) - (b) Mis Rotork Control(lndia) Pvt Ltd (2010) (20) STR 684 (Tri-

Chennai)

(iv) Appellant submitted that extended period can not be invoked as

availement of Cenvat credit is already reported in their monthly ER-1 returnsand

relied upon the Hon'ble CESTAT's decision in the cases of M/s. Marsha

Pharama Pvt Ltd reported as 2009(2480 ELT 687( Tri-Ahmd), M/s. Sunil Metal

corporation reported as 2009('16)STR 469 (Tri-Ahmd) and M/s. NIRAV lndustries

reported as 2009 (16) STR 69 (Tri- Ahmd).

4. Assistant Commissioner, GST & Central Excise Division-1, Raikot, in

response to P.H notice issued on 11.07.2017, submitted his comments vide his

letter F No. V.84(4)-10 MP/D/15-16 dated 09.08.2017 wherein he inter-alia

submitted as under:-

4.1 The nature of services involved in the instant case is absolutely an after

sale activity and have no nexus with the manufacture of the goods; that the

services are post manufacturing services and can not be included in the category

of input services under any part of the definition of input services; that CBEC vide

circular No. 97/8/2007 dated23.08.2007 clarified that after final products are

cleared from the place of removal, there will be no scope of subsequent use of

service to be treated as input service. He referred Hon'ble Supreme Court's

judgment in the case of M/s. Maruti Suzuki Ltd reported as 2009(240) ELT 641

(sc). lt is further submitted that Appellant was under contractual obligation to

avail the seryices and that value of such services already stood included in the

5

O
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Assessable value of the finished goods would not at all be relevant for

determination of their eligibility as input services; that CEBC vide Circular NO.

1371312006-Cx-4 dated 02.02.2006 also clarified that availment of Cenvat credit

and valuation for payment of duty are two independent issues and valuation

aspect is not relevant with admissibility of Cenvat credit and also referred the

Hon'ble CESTAT's decision in the case of M/s. Dhananjay Confectionary as

reported in 2010 (26) STT24 (CESTAT) and in the case of Mis. ABB Ltd reported

as 2009 (21) STT 77 (CESTAT).

4.2 lt is also submitted that case laws relied upon by the appellant are not

relevant in the matter and referred the following case laws against the contention

of the appellant:-

(a) 2014 (307) ELT 7 (Chhatitisgarh)

(b) 2015 (319) ELT 221 (SC) and

(c )2015 (37) STR 567 (Tri-Del).

5. Personal hearing in the matter was attended by Shri Rahul Gajera,

Advocate under Vakalatnama, who reiterated the grounds of appeal and

submitted that scN has been issued to deny credit of service Tax paid on

insurance of Product Recall and Product Recall Liability which has direct nexus

with their manufacture of the goods as held by the commissioner (A), Rajkot in

his Order No. RAJ-EXCUS-OOO-APP-208-16-17 dated 28.03.2017 and by the

Hon'ble CESTAT, Chennai in the case of M/s. lndia Cements Ltd reported as

2014 (313)ELT 7'14 (Tri- Chennai) wherein it has been held that Cenvat Credit

of service Tax paid on insurance of Plant and Machinery on the ground that it is

not only physical security but financial security of business which is equally

importa

clause.

nt and covered for Cenvat Credit under Sales promotion in inclusive

5.'l Appellant also made written submission wherein it is inter-alia contended

that,

(a) lnsurance Services covers risk and liabilities after manufacturing of final

products an covers only financial losses after sales,

(b) the appellant is required to cover the product under insurance for promotion

of sale and financial security of the business,

6
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(c) services are integral for manufacturing of final produced without which

appellant could not secured the contract and hence it is directly or indirectly

connected with manufacturing of final product and hence services are covered

under the first limb of definition of input services i.e. Section 2 (10) (i) and

(d) services are in nature of sales promotion which is specified in the second

limb of definition i.e. Section 2 (1) (ii) which refers various services in relation to

procurement of inputs, market research, sales promotion , business exhibition ,

security etc. .

FINDINGS

6. I have carefully gone through the facts of the case, impugned orders and

submissions made by the appellant in grounds of appeals, written as well oral

submissions during the course of personal hearing. The issue to be declded in

the present appeal is that whether appellant is eligible to avail cenvat credit of

service tax paid on lnsurance Services availed by them or not.

6.1 I find that the definition of "input service" under cenvat credit Rules, 2004

with effect from 01.04.2011 reads as under:-

"Rule - 2 (l) 'input service' means any service, -

(i) used by a provider of output service for providing an output

service; or

(it

final roducts u to the lace of removal

7

and includes services used in relation to modernization, renovation or

repairs of a factory, premises of provider of output service or an

office relating to such factory or premises, adveiisement or sales

promotion, mafuet research, storaqe upto the place of removal.

procurement of inputs, accounting, auditing, financing, recruitment

and quality control, coaching and training, computer networking,

credit rating, share registry, security, busrness exhibition, legal

servlces, inward transportation of inputs or capital goods and outward

(A) specified in sub - c/auses (p), (zn), (zzl), (zzm), (zzq), (zzzh) and

(zzzza) of clause (105) of section 65 of the Finance Act

(hereinafter refened to as specified services), rn so far as they are

used for -

transportation u to the ace of remova but excludes serulces, -
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a) construction of a building or a civil structure or a part thereof;

or
b) laying of foundation or making of structures for supporl of

capital goods,

except for the provisions of one or more of the specified

servlces. or

(B) specified rn sub- c/auses (d), (o), (zo) and (zzzzi) of clause (105)

of section 65 of the Finance Act, in so far as they relate to a motor

vehicle except when used for the provision of taxable services for

which the credit on motor vehicle is available as capital goods; or

(C)such as lhose provided in relation to outdoor cateing, beauty

treatment, health services, cosrnefrc and plastic surgery,

membership of a club, health and fitness center, life insurance,

health insurance and travel benefits extended to employees on

vacation such as Leave or Home Travel Concession, when such

servlces are used primarily for personal use or consumption of

any employee."
(Emphasrs suqqliedl

6.2 I find that Appellant has contended that services covers risk and liabilities

after manufacturing of final products and covers only financial losses after sales.

Thus, it is not in dispute that the said insurance services are meant for use after

the clearance and removal of finished goods from the place of removal and that

too after sale of the goods. Therefore, I am of the considered view that the

services in dispute cannot be held as connected directly or indirectly in relation to

manufacture of finished goods to justify appellant's claim that services falls within

the purview of the first part of the definition of lnput services under clause 2(l)

(ii)

7.1 The appellant has contended that the services are required to secure

purchase orders and for the financial security of the business and hence services

are covered under second part of clause (ii) of definition of "lnput Service" i.e.

used in relation to. I find that clause (ii) of the above definition reveals that 'input

service'is restricted to services used up to the place of removal and availed and

utilized when the goods exported are lying in the factory. However, I find that the

said insurance taken by the appellant is mere a business transaction as much as

the payment is made to the service provider lnsurer whereas services of

insurance is effectively used after goods already sold to their customers.

Services in dispute covers risk or consequent liabilities post clearance from the

factory gate of the Appellant. lt has been argued that it relates to Sales and

8
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hence relating to sales promotion. I find that the definition of lnput services

phrases used are "Advertisement and Sales Promotion" which is in context of

services in relation to nature of marketing, publicity etc being utilized prior to sale

of finished goods and this category mentioned in the definition is no way

connected to the insurance of finished goods for the purpose of financial security

of the Appellant but of any damage subsequent to sale of goods. I find that

legislation has put the word and phrases "up to the place of removal" not only

first part of the Clause (ii) but it is repeatedly used in second part of Clause (ii)

also such as "storage up to the place of removal' and 'Transportation up to the

place of removal" making it explicit that all services referred therein must be used

up to place of removal, which is not the case here. This has also been clarified

by CBEC vide Circular No. Circular No. 999/6/2015-CX, dated 28-2-2015 (F.No.

26711312015-CX. 8),which is reproduced for ease of reference as below:-

" Attention is invited to Circular No. 988/12/2014-CX, dated 20-10-

2014 issued from F. No. 267/49/2013'CX.8 [2014 (309) E.L.T. (T3)]on

the above subject wherein it was clarified that the place of removal

needs to be ascertained in terms of provisions of Central Excise Act,

1944 read with provisions of the Sale of Goods Act, 1930 and that

payment of transport, pavment of insurance etc are not the relevant

co'nsiderations to ascertain the place of removal. The place where sale

takes place or when the propeiy in goods passes from the seller to

the buyer is the relevant consideration to determine the place of

removal.

2. ln this regard, a demand has been raised by the trade that it may

be ctarified that in the case of exporls, for purposes of CENVAT credit

of input services, the place of removal is the porl or the airpoft from

where the goods are finally exported. S,jq
3. The matter has been examined. /f is seen that section 23 of the

Sate of Goods Act, 1930 provides that where, in pursuance of the

contract, the seller delivers the goods to the buyer or to a canier or

other baitee (whether named by the buyer or not) for the purpose of

transmission to the buyer, and does not reserve the right of disposal,

he is deemed to have unconditionally appropriated the goods to the

contract, and therefore, in view of the provisions of the Section 23 (1)

of the Sale of Goods Act, 1930, the propefty in the goods would

thereupon pass to the buyer. Similarly, section 39 of the Sale of

Goods Act, 1930 provides that where, in pursuance of a contract of

sale, the se//er rs authorized or required to send the goods to the

buyer, detivery of the goods to a carrier, whether named by the buyer

or not for the purpose of transmission to the buyer, or delivery of the

goods to a whaiinger for safe custody, is prima facie deemed to be a

delivery of the goods to the buYer.

1)
I
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4. ln most of fhe cases, therefore. it would appear that handino over

of the qoods to the carrier/tran sporter for fufther deliverv of the ooods

-iI L.''.
.1 1

to the buver. with the seller not reservino the riqht of disoosal of the
qoods. would lead to passinq on of the propeftv in qoods from the

seller to the buver and it is the factoN qate or the warehouse or the

depot of the manufacture r which would be the olace of removal since it

is here that the ooods are handed over to the transpofter for the

DurDose of transmission to the buver. lt is in this backdro D that the

eliqibilitv to Cenvat Credit on related input servlces has to determined

5. Clearance of goods for exports. . ..

6. ln the case of clearance of ooods for exoorl bv manufacturer

expofter, shipping bill is filed by the manufacturer exporter and goods

are handed over to the shipping line After Let Ex ort Order ls lssue

it is the responsibilitv of the shippinq line to ship the qoods to the

foreion buver with the exoofter havinq no contro I over the ooods. ln

such a situation, transfer of orooeftv can be said to have taken olace

at the poft where the shippinq bill is filed bv the manufacturer exoofter

and lace of removal would be this Port/lCD/CFS. Needless lo saD

eliqibilitv to CENVAT Credit shall be determined accordinqlv

(Emphasis supplied )

7.2 I find that issue has been very categorically addressed by Para 4 & 6 of

the above CBEC circular that cenvat credit would not be allowed once the goods

are handed over to the transporter for the purpose of transmission to the buyer. I

find that in the case on hand, insurance services are extended beyond the time

and place of ',removal" as it is meant for insurance of goods sold and subsequent

after the clearance and removal by the Appellant. I am, therefore, of considered

view that appellant is not eligible for credit of service tax paid on insurance

servtces.

7.3 As regards, reliance placed by the appellant on various decision, I find that

the definition of input services" has been changed w.e.f. 01.04.201 1 by virtue of

Notification No. 3/2011-CE(N.T.) dated 01.03.2011. Prior to 01.04.20'll, words

and phrase "activities relating fo buslness" was included in the inclusive part of

the definition of lnput Service and the decisions of the Hon'ble Bombay High

Court in the Case of M/s. Coca Cola lndia Pvt Ltd reported as 2009(15) STR

657(Bom.) and in the case of M/s. Ultratech Cement Ltd reported as 20'10 (260)

ELT (369) and of the Hon'ble CETSTAT in the cases of M/s. lndia Cement Ltd

reported as2014 (313) ELT 7M [ri- Chennai) and M/s. Harsh Engineers Ltd -

7

I
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2012 (27\ STR 164( Tri-Ahmd) were given in that background' I find that

decisions of the Hon'ble CESTAT, Chennai in the case of M/s. Rotork Control

(lndia) Pvt Ltd reported as 2010 (20) STR 684 (Tri- Chennai) is in relation to

insurance for Laptop computer used in the factory premises and hence cannot be

made applicable to the case on hand. As regards decision of commissioner

(Appeals), Rajkot under OIA No RAJ-EXCUS-000-APP-208-16-17, I am of the

view that the decision is not a binding precedent to follow in the case on hand in

light of the discussion in foregoing paras.

8. As regards issue of limitation, the appellant has contended that details of

credit were shown in their prescribed Monthly return hence the practice adopted

by them was known to the department. I find that monthly returns are

consolidated figures and mere statistical data. I am of the view that appellant

can not hide behind the argument of format of Monthly returns and to suggest

that department was free to inquire in this regard. lt is highly unacceptable and

beyond logic to believe that department can go for inquiry in each and every case

of consolidated information provided by the assesse. The appellant on his own,

wasgivinganinterpretationtolawthoughthereWaSnoambiguityanddidnot

bring the relevant facts to the notice of the department at any point of time. The

fact is fortified that when appellant refers case laws relating to earlier provisions

of law and ignored the change in the cenvat credit Rules with effect from

01.o4.2O11and hence case laws relied upon can not be made applicable in this

case

8.1 I am of the view that barely filing returns in form of consolidate statistical

data, does not mean that the matter relating to the present proceedings being

disclosed to the department by the appellant. I find that the Hon'ble CESTAT in

the case of M/s. Agrico Engg. works (lndia) Pvt. Ltd. Reported as 2000(122)

ELTBg1 (Tribunal) has held that even visit of departmental officer for limited

purpose cannot tantamount to disclosure of the facts as under:-

" ll.The contention of the appellanls ls a/so that the goods

were marked with 'BM' and 'ESCORT' with bold letters and

which were visibte with the naked eyes and the officers of the

Revenue visited the factory at various times. Therefore,

suppresslon cannot be alleged. There is nothing on record to

show that appellants ever disclosed the fact of clearing the

goods with the trade marks of others to the Revenue'

Therefore. in absence of this evidence, fhe assessee cannot

argue that Revenue was aware of this fact. The purpose of visit
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of Excise Officers was limited and there is nothing on record to

show that ever Revenue authority pointed out this fact to the

appellants and even after the discovery of this fact, the

Revenue has not taken any action.

8.2 I am of the considered view that in era of self compliance, the appellant is

required to comply with law on their own. would not know unless it is informed.

Hence, required ingredient of suppression of facts for invoking extended period is

found to be existing in first Show Cause Notice involving period of April, 2014 to

March, 2015 and such suppression was not without intention to evade payment

of duty.

8.3 Show cause notice relating to period from April, 2014 lo March, 2015 has

been issued proposing imposition of penalty under section 11AC of the Act since

payment made by the appellant was under protest and the appellant has not

opted for conclusion of the proceedings and the protest lodged by the Appellant

was vacated by the impugned order. Appellant also did not pay penalty @25% of

demand confirmed within a period of thirty days from the date of receipt of the

impugned order dated 29.04.2016. Therefore, I am of view that imposition of

penalty equal to the demand confirmed determined under section 'l 1AC of the

Act is correct, legal and proper. However, the lower adjudicating authority was

required to give option to the appellant to pay interest and reduced penalty

@25o/o of Rs.3,39,9001 within 30 days from the receipt of the impugned order'

Having not been done so by the lower adjudicating authority, payment of full

interest liability as well as reduced penalty of 25% of penalty imposed can be

availed by the appellant within 30 days of receipt of this order, as per ratio of the

judgement of the Hon',ble supreme court in the case of R. A. Shaikh Paper Mills

P. Ltd. reported at 2016 (335) E L.T. 203 (S.C.) read with CBEC Circular F No

2OB|O7 12008 - CX - 6 dated 22.05.2008.

8.4 The penalty of Rs. 4,69,680/- under Section '1 lAC for the subsequent

period from April,2015 to February,2016, is not correct as ingredient of

suppression of facts can not exist for second and subsequent notices. section

11AC (1) (a) provides for a penalty not exceeding ten per cent of the demand

confirmed in normal cases. l, therefore, reduce penalty to 10% of demand

confirmed vide impugned order dated 6.10.2016, which stands modified to this

extent.
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9. ln view of the foregoing discussions, I reject the appeal filed by the

appellant and uphold the impugned orders except modifications in the Penalty

imposed as per Para 8.3 and 8.4 above.

q.t yffi CdRr a-S fi ,€ 3rffi mT frTcnr Jq{t+:d afrt. t B-qr drdr t t

9.1 Appeals filed by the appellant are disposed off in above terms.
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By R.P.A.D

To

M/s. Bhavani lndustries,

Ganjiwada, Bhavanagar Road,

Rajkot

ffi er-drfr igEs
,idfdrgr 
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Copy to:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot"

3. The Assistant Commissioner, GST & Central Excise Division-'l , Rajkot.

4. Guard File

5. F No. V2l273lRAJl2016.
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