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:: ORDERs IN APPEAL ::

M/s. Bhavani Industries, Ganjiwada, Bhavanagar Road, Rajkot
(hereinafter referred lo as ‘the appellant’) has filed the present two appeals
against the Orders-In-Original as detailed in the Table below (hereinafter referred
as “impugned orders’) both passed by the Assistant Commissioner, Central
Excise Division-|, Rajkot (herenafter referred to as “the adjudicating
authority ).

'SrMo | Appeal No. | Order-in-Original | Period involved | Amount ‘
| | (Rs)
'1___|_V2F191IHTMI_: 0t/ D/ AC/ 201617 Apri, 2014 mia.::l?r.ﬂﬂn_ :
| 2016 dated 28.04.2016 March, 2015 | .
‘2 [ VZI273RAJ | 36/DIACI2016-17 | Apnl, 2015 1o | 4.69,880- |
L | 2618 dated 07.102016 | copan 2016 J_

2. The facts of the case are that the appellant is engaged in manufacture of
excisable goods and audit of the Appellant reveals that that Appellant has
wrongly availed the Cenvat credit of the service tax paid on insurance services of
“Product Liability & Product Recall insurance Policy” to insure the goods
manufactured by them. Audit was of the view that the insurance policy covered
insurance pertaining to Product recall expenses to cover up the financial losses
incurred by the Appellant on account of recall of their products already sold to
their customers and covers the eventuality occurring post removal of goods from
the factory premises of the Appellant and hence did not fall within the ambit of
definition of “input Service” in terms of Rule 2(1) of the Cenvat Credit Rules, 2004
(hereinafter referred to as "CCR 20047). Therefore, Appellant was issued Show
Cause Notices demanding the wrongly availed Cenvat Credit under Rule 14 of
the CCR, 2004 read with Section 11A of the Central Excise Act, 1544
(hereinafter referred to as “the Act’), interest under Section 11A of the Act and
penalty under Rule 15 of the CCR.2004 read with Section 11AC of the Act
Adjudicating authority adjudicated the show cause notices vied impugned orders
and confirmed the demand under rule 14 of the CCR,2004 read with Section 114
of the Act and also interest and penalty under Section 11A and Rule 15 of
CCR, 2004 read with Section 11AC of the Act,
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3. Being aggneved with the impugned order, the appellant preferred the
present appeal mainly on the following grounds

(i) The adjudicating authority has ignored the decision of Hon'ble
CESTAT Ahmedabad in the case of Mis. Harsha Engineers Lid reported as 2012
(27) STR164 (Tri-Ahmd) applicable in their case and not followed the binding
precedent. They referred various case laws in support of their submission on non
following of binding precedent,

(i) Appellant has taken Cenvat credit of Service Taxpaid on insurance
policies taken for Product Liability and product Recall Insurance Policy; that the
risk is for product recall expenses ie. to provide for expenses incurred for recall
of products or work initiated by the insured to recall that products which may
cause body injury or damage to property, that policy covers product recall liability
expenses ie. recall expenses incurred by our customers or third parfies
subsequent to unconditional acceptance for which Appellant is liable with regard
to conditions precedent to liability of the customers, products guarantee, etc, that
the policy covers the losses incurred by their customers or by third parties ansing
due to damages efc, that the policy also covers recall liability expenses incurred
by their customer or by third party subsequent to unconditional acceptance for
which the appellant is liable; that it covers product guarantee which includes cost
of removal, repair, alteration treatment, detection and analyze (cost of
examination) reworking or replacement of any product or part thereof which fails
to perform the function for which it was manufactured by the appellant; that the
policy is nothing but the product guarantee policy for which risk coverage is
borne by the Insurance Company ie. M/s. National Insurance Co Ltd; that in
absence of insurance Appellant would have to suffer the loss due to damage

product, recall expenses and loss incurred by their customers and third partses,

that to avoid such losses Appellant has taken the policy and s

(iii) Appellant further submitted that the word “includes” and 'such as” is
illustrative in nature and can not be given restrictive meaning as substantive par
of the definition of ‘input service” as well as the inclusive part of the definition of
‘input service ‘purport to cover not only services used prior to the manufacture of
final products, subsequent to the manutacture of final products but also services
relating to the business such as accounting, auditing. etc. Thus, the definition of
input service seeks to cover every conceivable service used in the business of
manufacturing the final products: that the categories of services enumerated after
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the expression 'such as’ in the definion of ‘input service’ do not refate to any
particular class or category of services, but refer to vanety of services used in the
business of manufacturing the final products; that defintion do not suggest
legistation intention to restrict the definition of ‘input services’ to any particular
class or category of services used in the business and it would be reasonable to
construe that the expression ‘such as’ in the nclusive part of the definition of
input service is only lllustrative and not exhaustive. They rely Hon'ble Bombay
High Court’s judgments in the case of Mis. Coca Cola India Fvt Ltd reported as
2009 (242) ELT 168 (Bom), and in the case of M/s. Ultratech Cement Lid
reported as 2010 (260) ELT 368 (Bom). Appellant also relied upon Hon'ble
CESTAT's decision in the cases of (a) Mis. Harsh Engineers Ltd -2012 (27) STR
164( Tri-Ahmd) — (b) Mis Rotork Control({India) Pyt Ltd (2010) (20) STR 684 (Tn-
Chennai)

(iv) Appellant submitted that extended period can not be invoked as
availement of Cenvat credit is already reported in their monthly ER-1 returnsand
relied upon the Hon'ble CESTAT's decision in the cases of M/s. Marsha
Pharama Pvt Ltd reported as 2009(2480 ELT 687( Trn-Ahmd), M/s. Sunil Metal
Corporation reported as 2009(16)STR 469 (Tri-Ahmd) and M/z. NIRAY Industnies
reported as 2009 (16) STR 69 (Tn- Ahmd)

4. Assistant Commissioner, GST & Central Excise Division-1, Rajkot, in
response to P.H notice issued on 11.07.2017, submitted his comments vide his
letter F No. V.84(4)-10 MP/D/15-16 dated 09.08.2017 wherein he inter-alia

submitted as under:- ;
"lr -.\_ll._ra'l
L\ i

41 The nature of services involved in the instant case is absolutely an after
sale activity and have no nexus with the manufacture of the goods, that the
services are post manufacturing services and can not be included in the category
of input services under any part of the definition of input services; that CBEC vide
Circular No. 97/8/2007 dated23.08.2007 clarified that after final products are
cleared from the place of removal, there will be no scope of subsequent use of
service to be treated as input service, He referred Hon'ble Supreme Court's
judgment in the case of Mis. Maruti Suzuki Ltd reported as 2009(240) ELT 641
(SC). It is further submitted that Appellant was under contractual obligation to
avail the services and that value of such services already stood included in the
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Assessable value of the finished goods would not at all be relevant for
determination of their eligibility as input services;, that CEBC vide Circular NO
137/3/2006-Cx-4 dated 02 02 2006 also clanfied that availment of Cenvat credit
and valuation for payment of duty are two independent issues and valuation
aspect is not relevant with admissibility of Cenvat credit and also referred the
Hon'ble CESTAT's decision in the case of M/s. Dhananjay Confectionary as
reported in 2010 (26) STT24 (CESTAT) and in the case of M/s. ABB Ltd reported
as 2009 (21) STT 77 (CESTAT).

4.2 It is also submitted that case laws relied upon by the appellant are not
relevant in the matter and referred the following case laws against the contention
of the appellant -

(a) 2014 (307) ELT 7 (Chhatitisgarh)

(b) 2015 (318) ELT 221 (SC) and

{e) 2015 (37) STR 567 (Tn-Del)

5. Personal hearing in the matter was attended by Shri Rahul Gajera,
Advocate under Vakalatnama, who reiterated the grounds of appeal and
submitted that SCN has been issued to deny credit of Service Tax paid on
insurance of Product Recall and Product Recall Liability which has direct nexus
with their manufacture of the goods as held by the Commussioner (A), Rajkot in
his Order No. RAJ-EXCUS-000-APP-208-16-17 dated 2803.2017 and by the
Hon'ble CESTAT, Chennai in the case of Mis. India Cements Ltd reported as
2014 (313) ELT 714 (Tn- Chennai) wherein it has been held that Cenvat Credit
of Service Tax paid on insurance of Plant and Machinery on the ground that it 1s
not only physical security but financial security of business which is equally
important and covered for Cenvat Credit under Sales promotion in inclusive

s

clausea,

51 Appellant also made written submission wherein it is inter-alia contended
that,

(a) Insurance Services covers nsk and liabilites after manufacturing of final
products an covers only financial iosses after sales,

(b) the appellant is required to cover the product under insurance for promaotion
of sale and financial secunty of the business,
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(c) services are integral for manufactuning of final produced without which
appellant could not secured the contract and hence it is directly or indirectly
connected with manufacturing of final product and hence services are covered
under the first limb of definition of input services i.e. Section 2 (10) (i) and

(d) services are in nature of sales promotion which is specified in the second
limb of definition i.e. Section 2 (1) (i) which refers various services in relation to
procurement of inputs, market research, sales promotion , business exhibition
security etc.

FINDING

B. | have carefully gone through the facts of the case. impugned orders and
submissions made by the appellant in grounds of appeals, written as well oral
submissions during the course of personal hearing, The issue to be decided in
the present appeal is that whether appellant is eligible to availl Cenvat Credit of

service tax paid on Insurance Services availed by them or not.

61 | find that the definition of “input service” under Cenvat Credit Rules, 2004
with effect from 01.04.2011 reads as under -

"Rule — 2 (1) input service’ means any service, -

(i) used by a provider of ocutput service for providing an oulput
service, or

(i) used by a manufacturer, whether directly or indirectly, in or in
relation_to the manufacture of final products and clearance of

final products upto the place of removal

and includes services used in refation fo modernization, renovalion or
repairs of a factory, premises of provider of output service or an
office relating to such factory or premises, adverisement or sales
promotion, markel research, stor u the place of
procurement of inputs, accounting, auditing. financing, recruitment
and quality control. coaching and training, computer nelworking,
credit rating, share registry, security, business exhibition, legal
services, inward transportation of inpuls or capital goods and outward
transportation upto the place of removal bul excludes services. -

AN

V'

(A) specified in sub - clauses (p), (zn), (z2l), (zzm), (2zq), (zzzh) and
(zzzza) of clause (105) of secfion 63 of the Finance Act
{hereinafter referred to as specified services), in so far as they are
used for -
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a) construction of a building or a civil structure or a part thereof,
or

b) laying of foundation or making of structures for support of
capital goods.
excepl for the provisions of one or more of the specified
services, or

(B} specified in sub- clauses (d), (0), (zo) and (zzzzj) of clause (103)
of seclion 65 of the Finance Act, in so far as they relate to a motor
vehicle except when used for the provision of laxable services for
which the credit on moltor vehicle is available as capital goods; or

(C)such as those provided in relation to outdoor calening, beauty
treatment, health services, cosmelic and plastic surgery,
membership of a club, heaith and filness cenler, Iife insurance,
health insurance and travel benefits extended fo employees on
vacation such as Leave or Home Travel Concession, when such
services are used prmanly for personal use or consumphon of
any employee

(Emphasis supplied)

62 | find that Appellant has contended that Services covers risk and liabilities
after manufacturing of final products and covers only financial losses after sales
Thus, it is not in dispute that the said insurance services are meant for use after
the clearance and removal of finished goods from the place of removal and that
too after sale of the goods. Therefore, | am of the considered view that the
sarvices in dispute cannot be held as connected directly or indirectly in relation to
manufacture of finished goods to justify appellant's claim that services falls within
the purview of the first part of the definition of Input Services under Clause 2(l)

(10},

T

7.1 The appellant has contended that the services are required to secure
purchase orders and for the financial security of the business and hence services
are covered under second part of clause (i) of definition of “Input Service” ie.
used in relation to. | find that Clause (i) of the above definition reveals that ‘input
service' is restricted to services used up to the place of removal and availed and
utilized when the goods exported are lying in the factory. However, | find that the
said insurance taken by the appellant is mere a business transaction as much as
the payment is made to the service provider Insurer whereas services of
insurance is effectively used after goods already sold to their customers.
Services in dispute covers risk or consequent habilites post clearance from the
factory gate of the Appeliant. It has been argued that it relates lo Sales and
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hence relating to sales promotion. | find that the definiion of Input services
phrases used are “Advertisement and Sales Promation”™ which is in context of
services in relation to nature of marketing, publicity etc being utilized prior to sale
of finished goods and this category mentioned in the definition s no way
connected to the insurance of finished goods for the purpose of financial security
of the Appellant but of any damage subsequent to sale of goods | find that
legislation has put the word and phrases “up to the place of removal” not only
first part of the Clause (ii) but it is repeatedly used in second part of Clause (i)
also such as “storage up to the place of removal’ and 'Transportation up to the
place of removal” making it explicit that all services referred therein must be used
up to place of removal, which is not the case here This has also been clarified
by CBEC wide Circular No. Circular No. 999/6/2015-CX, dated 28-2-2015 (F.No.
267/13/2015-CX. B), which is reproduced for ease of reference as below -

* Aftention is invited fo Circular No. 988/12/2014-CX. dated 20-10-
2014 issued from F. No. 267/49/2013-CX B [2014 (309) EL.T (T3)]on
the above subject wherein it was clarified that the place of removal
needs fo be ascertained in terms of provisions of Central Excise Act,
1944 read with provisions of the Sale of Goods Act, 1930 and that
payment of transport, payment of insurance etc are not the relevant
considerations lo ascertain the place of removal The place where sale
lakes place or when the property in goods passes from the seller to
the buyer is the relevant consideration to determine the place of
removal

2 In this regard, a demand has been raised by the trade that it may
be clarified that in the case of exports, for purposes of CENVAT credit
of input services, the place of removal is the port or the airport fram
where the goods are finally exporied. 0 A

3 The matier has been examined. It 1s seen that section 23 of the
Sale of Goods Act, 1930 provides that where, in pursuance of the
contract, the seller defivers the goods fo the buyer or lo a camer or
other bailee (whether named by the buyer or not) for the purpose of
transmission to the buyer, and does not reserve the nght of disposal,
he is deemed to have unconditionally appropnated the goods to the
contract, and therefore. in view of the provisions of the Sechion 23 (1)
of the Sale of Goods Act, 1930, the properly in the goods would
thereupon pass lo the buyer. Similarly, section 39 of the Sale of
Goods Act, 1930 provides thal where, in pursuance of a coniract of
sale, the seller is authonzed or required fo send the goods to the
buyer. delivery of the goods to a camier, whether named by the buyer
or not for the purpose of fransmission to the buyer. or delivery of the
goods to a wharfinger for safe custody, is pnma facie deemed lo be a
delivery of the goods fo the buyer.
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4. In most of the cases, therefore. if would appear that handing over L
of the goods to the carmentransporter for further delivery of the goods
fo the buyer, with the seller nol reserving the night of disposal of the
goods, would lead to passing on of the propery in goods from the
seller to the buyer and it is the factory gate or the warehouse or the
depot of the manufacturer which would be the place of removal since it
is_here that the goods are handed over to the fransporter for the
purpose of transmission to the buyer. If is in this backdrop thal the
eligibility to Cenvat Credit on related input services has {o determined.

5 Clearance of goods for exports. ...

8 In the case of clearance of goods for expord by manufacturer
exporter, shipping bill is filed by the manufacturer exporter and goods
are handed over to the shipping ine. After Let Export Order is issued,
it is the responsibility of the shipping line to ship the goods [o the
foreign buyer with the exporter having no conirol over the goods. In
such a situation, transfer of property can be saig fo have taken place
al the port where the shipping bill is filed by the manufacturer exporier
and place of removal would be this Por/CD/CFS. Needless [g say,
eligibility ta CENVAT Credit shall be defermined accordingly.

Bl it
[Emphasis supplied )

72 | find that issue has been very categorically addressed by Para 4 & 6 of

the ahove CBEC circular that Cenvat credit would not be allowed once the goods

are handed over to the transporter for the purpose of transmission to the buyer. |

find that in the case on hand, insurance services are extended beyond the time

and place of “removal’ as it is meant for insurance of goods sold and subsequent

after the clearance and removal by the Appellant. | am, therefore, of considered

view that appellant is not eligible for credit of service tax paid on Insurance

sServices, _
o

7.3 Asregards, reliance placed by the appellant on various decision, | find that

the definition of input services” has been changed w.ef 01.04 2011 by virtue of

Notification Mo, 3/2011-CE(N.T.) dated 01.03.2011. Prior to 01.04.2011, words

and phrase “aclivities refating to business” was included in the inclusive parn of

the definition of Input Service and the decisions of the Hon'ble Bombay High

Court in the Case of M/s. Coca Cola India Pvt Ltd reported as 2009(15) STR

657(Bom.) and in the case of M/s. Ultratech Cement Ltd reported as 2010 (260)

ELT (369) and of the Hon'ble CETSTAT in the cases of M/s. India Cement Ltd

reported as 2014 (313) ELT 714 (Tri- Chennai) and M/s. Harsh Engineers Ltd -
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2012 (27) STR 164( Tri-Ahmd) were given in that background. | find that
decisions of the Hon'ble CESTAT, Chennai in the case of Mfs. Rotork Cantrol
(India) Pvt Ltd reported as 2010 (20) STR &84 (Tri- Chennai) is in relation to
insurance for Laptop computer used in the factory premises and hence cannot be
made applicable to the case on hand. As regards decision of Commissioner
(Appeals), Rajkot under OlA No RAJ-EXCUS-000-APP-208-16-17, | am of the
view that the decision is not a binding precedent to follow in the case on hand in

light of the discussion in foregoing paras.

8. As regards issue of limitation, the appellant has contended that details of
Credit were shown in their prescribed Monthly return hence the practice adopted
by them was known to the department | find that monthly returns are
consolidated figures and mere statistical data. | am of the view that appellant
can not hide behind the argument of format of Monthly returns and to suggest
that department was free to inquire in this regard. It 1s fughly unacceptable and
beyond logic to believe that department can go for inquiry in each and every case
of consolidated information provided by the assesse. The appeilant on his own,
was giving an interpretation to law though there was no ambiguity and did not
bring the relevant facts to the notice of the department at any point of time. The
fact is fortified that when appellant refers case laws relating to earlier provisions
of law and ignored the change in the Cenvat Credit Rules with effect from
01 04 2011 and hence case laws relied upon can not be made apphcable in this

Case.

T r,;_..,‘_,_h_'.__
Bk

81 | am of the view that barely filing returns in form of consolidate statistical
data. does not mean that the matter relating to the present proceedings being
disclosed to the department by the appellant. | find that the Hon'ble CESTAT in
the case of M/s. Agnco Engg. Works (India) Pvt. Lid Reported as 2000(122)
ELT891 (Tribunal) has held that even visit of departmental officer for limited
purpose cannot tantamount to disclosure of the facts as under -

“ 11, The contention of the appefiants is also  that the goods
were marked with 'BM' and ESCORT" with bold letters and
which were visible with the naked eyes and the officers of the
Revenue visited the factory at various fimes. Therefore,
suppression cannol be alleged. There is nothing on record fo
show fhat appellants ever disclosed the fact of clearing the
goods with the trade marks of others fo the Revenue.
Therefore, in absence of this evidence, [he assessee cannol
argue that Revenue was aware of this facl. The purpose of visif
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of Excise Officers was himited and there is nothing on record o
show that ever Revenue authonty pointed oul this fact to the
appellants and even after the discovery of this fact, the
Revenue has not taken any action.

8.2 | am of the considered view that in era of self compliance, the appellant is
required to comply with law on their own, would not know unless it is informed
Hence, required ingredient of suppression of facts for invoking extended period is
found to be existing in first Show Cause Notice involving penod of April, 2014 to
March, 2015 and such suppression was not without intention to evade payment
of duty.

83 Show cause notice relating to period from April, 2014 to March, 20135 has
been issued proposing imposition of penalty under Section 11AC of the Act since
payment made by the appellant was under protest and the appellant has not
opted for conclusion of the proceedings and the protest lodged by the Appeliant
was vacated by the impugned order. Appellant also did not pay penalty @25% of
demand confirmed within a period of thirty days from the date of receipt of the
impugned order dated 29.04 2016 Therefore, | am of view that imposition of
penalty equal to the demand confirmed determined under Section 11AC of the
Act is correct, legal and proper. However, the lower adjudicating authority was
required to give option to the appellant to pay interest and reduced penalty
@25% of Rs.3,39,800/- within 30 days from the receipt of the impugned order.
Having not been done so by the lower adjudicating authority, payment of full
interest liability as well as reduced penalty of 25% of penalty imposed can be
availed by the appellant within 30 days of receipt of this order, as per ratio of the
judgement of the Hon'ble Supreme Court in the case of B. A, Shaikh Paper Mills
P. Ltd. reported at 2016 (335) EL.T, 203 (S.C ) read with CBEC Circular F. No.
208/07/2008 - X, — 6 dated 22 05,2008, i
T

84 The penalty of Rs. 469680/ under Section 11AC for the subsequent
period from April, 2015 to February, 2016, is not correct as ingredient of
suppression of facts can not exist for second and subsequent notices. Section
11AC (1) (a) provides for a penalty not exceeding ten per cent of the demand
confirmed in normal cases. | therefore, reduce penalty to 10% of demand
confirmed vide impugned order dated 6.10.2016, which stands modified to this
extent.
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9. In view of the foregoing discussions, | reject the appeal filed by the
appellant and uphold the impugned orders except modifications in the Penalty
imposed as per Para 8.3 and B 4 above.

.0 yfieedt gEn aa 1 ok det & e 39 a i @ B A g

9.1 Appeals filed by the appellant are disposed off in above terms.
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By RPAD
Tn R
I'u'l|"5 ‘Bhavani Industries, Aad wawh sy
| Gannwada Bhavanagar Road, st
ket |hewts e
Copy to-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad

The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot
The Assistant Commissioner, GST & Central Excise Division-1, Rajkot.
Guard File

F No. V227 3IRAJZ016
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