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::ORDER IN APPEAL ::

The appeals listed hereinbelow have been filed by the appellant
named in table below against Order-In-Original No. 47/D/AC/2016-17 dated

02 12 2016 (hereinafter referred to as “the impugned order”) passed by the
Assistant Commissioner, Central Excise, Rajkot (hereinafter referred to as “the

lower adjudicating authority”).
b Name of the Appellant Appeal No. Appellant No.

01, | Mis. F-Tech Engineering Co., Mansata | V2/17/RAJ /2017 | Appellant No. 1
Industrial Area, Street No. 1, Gondal
Road, S.T. Work Shop, Rajkot — | S —
02 | Shri Jigneshbhal Mansukhbhai Pambhar, | V2/18/RAJ /2017 | Appeliant No. 2
Mis, F-Tech Engineering Co., Mansata
| Industrial Area, Street No. 1, Gondal
| Road, S.T. Work Shop, Rajkat , ,

2. The facts of the case are that the preventive officers of Rajkot
Commissionerate found that the appellant was clearing set of Power Driven Pump
(i.e. Pump + Motor), against declaration of Pump, that benefit of concessional
rate of duty was not available to the appellant available for clearance of Power
Driven Pump under Notification No. 12/2002-CE dated 17.03.2012. During search
on 12.12.2014 unaccounted stock of the finished goods valued at Rs. 20,84,195/-
was found and the same was placed under seizure. Show Cause Notice bearing
F. No. I1111-03/P1/2015-16 dated 30.04.2015 was issued proposing confiscation of
the goods and imposition of penalties, which was decided vide the impugned
order, by ordering confiscation of the goods and imposing redemption fine of Rs.
2 §7.807/- under provisions of Section 34 of the Central Excise Act. 1944
(hereinafier referred to as “the Act”). Penalty of Rs. 2,57 607/~ under Rule 25 of
the Central Excise Rules, 2002 (hereinafter referred to as “the Rules’) on
Appellant No. 1 and personal penalty of Rs. 1,00,000/- on Appellant No. 2 under
Rule 26 of the Central Excise Rules, 2002 were also confirmed. _
WA

3 Aggrieved with the impugned order, the appellants preferred appeals, inter
alia, contending that the lower adjudicating authority has erred in upholding
seizure of the excisable goods, even though there was no apprehension of
evasion of duty as goods were lying in the factory of production at semi-finished
stage and were recorded in private records, that RG-1 stage comes when the
goods reach the marketable condition; that in the instant case testing, labeling and
packing were not done; that there was no intention on their part to clear the goods
to evade duty of Central Excise,

31 The appellant submitted that the lower adjudicating authority has not
considerad their following decisions -
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4
(i) Maldar Barrels Pvt. Ltd. Vs. CCE, 2014(312) ELT 742 (T-Mum);
(i) Zincollied (India) V's. CCE, Vapi 2013(297) ELT 370 (T-Ahmd)
(i) Marigold Paints Pvt. Lid. 2014(308) ELT421(T-Ahmd);
{(iv) CCE Vs. Sadashiv Ispat Ltd. 2010 (255)ELT349(P&H), and
{v) Hindustan Steel Ltd 1978(2)ELT(J159)(SC)

32 Appellant No. 1 also submitted that the lower adjudicating authority has
erred in imposing penalty under Rule 25 of the Rules; that there was no intent to
evade payment of duty and hence provisions of Rule 25 of the Rules cannot be
invoked, Relying upon Rule 10, pertaining to Daily Stock Account, the appellants
contended that the seized goods were in semi-finished condition and were
recorded in private records; that they referred to and relied upon the decision of
the Hon'ble CESTAT in the case of M/s. Alphine Panels reported as
2014(311)ELTT54(T-Bang) in this regard.

3.3 Appellant No. 2 submitted that the seizure of goods was unwarranted and
there was no intent to evade payment of duty and the goods were recorded in the
private records and hence confiscation of goods ordered is not proper and relied
upon case of Pravin Shah reported as 2014(305)ELT480(Guj) and retterated all
grounds raised by Appellant No. 1.

4. Personal hearing in the matter was attended to by Shn Pragnesh B.
Hirpara, Advocate who reiterated the grounds of appeals and submitted that the
goods seized had not been cleared by the appellant as they had not attained the
state of being marketable and hence allegation of non accountal in the RG-1
Register is not comrect; that imposition of redemption fine and penalty in this case
are not warranted. Personal hearing notice was sent to the Department, however,

none appeared.

Q¥
Findings:
5. | have carefully gone through the facts of the case, impugned order,

grounds of appeals and oral and written submissions made by both the appellants.
The 1ssues to be decided in the present appeals are -
(i) whether the impugned order confiscating the seized goods under Rule 25
of the Rules and imposing redemption fine of Rs. 2,57 607/ in lieu of
confiscation, is proper or not,
(i) whether penalty of Rs. Rs. 2,57 607/- imposed under Rule 25 of the
Rules on the appellant No. 1 is proper or not; and
(i)} whether parsonal penalty of Rs. 1,00.000/- imposed under Rule 26 of

Page Mo, 4 of 7
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the Rules on the appellant No. 2 is proper or not,

B. | find that the appeliant has contended that the seized goods had not been
removed from the factory premises and that the goods were not in marketable
conditions and therefore the same cannot be seized and  confiscated.
Consequently, no redemption fine, in lieu of confiscation of the goods could be
imposed

8.1 The facts of the case as well as Paras No 3 & 18 of the impugned order
that Shri Jignesh M. Pambhar, Appeliant No. 2 and partner of Appellant No. 1
establish that he had categorically admitted that they had been clearing firished
goods clandestinely and the excess stock of the finished goods was on account of
such un-accounted removals. |, therefore, find that that the seized goods were nol
accounted for by Appellant No. 1 in their statutory records with intent to evade
payment of duty and would have been cleared clandestinely had the Departmental
officers not visited the factory premises.

B2 | find that Rule 25(1) of the Rules expressly provides that if any
manufacturer of excisable goods has not accounted for any excisable goods
manufactured by him, then all such un-accounted goods shall be liable to
confiscation. The contention of the appellants that there was no intent to evade
payment of duty is not correct. It is a fact that incriminating documents and details
of clandestine removals of the excisable goods were found in these premises and
Appellant No. 2 and partner of Appellant No. 1 had clearly admitted in his
statement recorded on 12.12.2014 that they were suppressing the actual
production of the finished goods and clandestine clearances thereof. Appellant
No. 2 has also categorically admitted that seized goods were meant to be cleared
without payment of duty.

6.3 | also find that Appellant No. 1 has contended that the goods seized were
semi-finished goods and were not in marketable state and therefore the same were
not liable to seizure/confiscation. In this regard, | find that Appellant No. 2 has
categoncally admitted their mens rea of clandestine removal in his statement
recorded under Section 14 of the Act. The bald ground taken in appeal
memorandum on the part of the appellants, is an afterthought and the case-laws
cited by the appellants are not applicable in the facts of the present case.

6.4 | also find from the records of the appeal that the confessional statement of
Appellant No. 2 recorded under Section 14 of the Act has not been retracted at any
stage and therefore sanctity of his statement cannot be undermined. especially
when there is corroboration in form of un-accountal of the goods, coupled with the
fact of detection of incriminating documents. It is settled law position that admitted
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facts need not be proved as held by the Hon'ble Apex Court in the cases of
Systems & Components Private Limited reported as 2004 (1685) ELT 136 (SC).
Alex Industries reported as 2008 (230) ELT 0073 (Tri-Mumbai) and M/s. Divine
Solutions reported as 2006 (206) E.L.T. 1005 (Tn. (Chennai), wherein it has been
consistently held that confessional statements would hold the field. Hon'ble
CESTAT in the case of M/s. Karori Engg. Works reported as 2004 (166) EL.T. 373
(Tri. Del), has also held that “confessional statement is a substantial piece of

evidence, which can be used against the maker "

6.5 It is well settled position of law that the case of un-authorized clearance
and non - accountal of goods owing to clandestine clearances, 15 not to proved
with mathematical precision, especially when the appellants have categorically
admitted their offence. |, therefore, uphold the confiscation of the finished goods
ordered in the impugned order. | therefore, find that as made out by the
appellants, it is not a plain vanilla case of un-accountal of the goods entailing
liberal approach. Therefore, imposition of redemption fine of Rs. 2,57.607/- in lieu
of the goods valued at Rs. 20,84 195/- is correct, legal and proper.

7 | find that imposition of penalty under Rule 25 of the Rules has to be
followed in case like this where Appellant No. 2 and partner of Appellant No. 1 had
admitted offence and hence imposition of penalty of Rs 2,57 607/- under Rule 25
of the Rules. read with Section 11 AC of the Act is legal and proper and is required
to be upheld.

-,::'; b N

B. As regards, imposition of penalty of Rs. 1 lakh under Rule 26 of the
Rules on Appellant No. 2, | find that Appellant No. 2 was involved in the
clandestine manufacture and clearance of the finished goods, who is also an active
partner in the partnership firm; that the excess goods were meant for unauthornzed
clearance has been accepted. Hon'ble CESTAT, Ahmedabad in the case of
Yunusbhai Samsuddin Devdiwala reported as 2016 (334) ELT 120 (Tri.-Ahmd.)
has already heid that personal penalty upon partner is imposable, in addition to
penalty imposed on the partnership firm. The Hon'ble Madras High Court in the
case of C. Eswaran reported as 2014 (306) ELT. 264 (Mad.) has also held as
under:-

8 It is true thal the statufory authonty imposed penaily on tha firm as well a5
g the partner. The finding recorded by the onginal authonly was confrmed in
appeal The legalily and cormectness of the order was once agawn fested by the
CESTAT. The CESTAT being the final faot finding authonfy armed at a
conclusion that there was clinching ewidence fo show that the appedant
imported the weaving looms by fabrcating the recards and engraving the year
of manufacture

g The only gueshon raised 7 the presenl appeals is as lo whether the
i was ushfied in | ireg i e firm as well an_the
pariner
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0 Section 112{a) of fhe Cusioms Act, 1962 provides that pot only the person

wha is ihstrumental in doing & parficular act by wiolating the provisions of the

Act but also the person who absts i or commils such aci, is also fiable for

payment of panalty. The goods in guestion were imparted in the name of the

rmﬂngnamw’s Snﬁ'gm Tax The appeliant in CMA Mo 811 of 2012 in his
' ghaited the firm o commid the offence Tharefom

m‘gtulgx aum;ﬂx was filly jusiified i impoasing fire on the firm as well 85 on

the paviner.”
(Emphasis supplied)
8.1 In light of the above facts and legal position as above, the imposition

of penalty on Appellant No. 2 under Rule 26 of the Rules, is justified, legal and
proper, | therefore uphold the penalty imposed upon Appellant No. 2.

g In view of above, | uphold the impugned order and reject both the appeals.

.1, fieewals Zan gerd g w1 Feen IEE aid & R A i
9.1 The appeals filed by the appellants stand disposed off in above terms.
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By R.P.A.D.

Tn' em—— x ar e —— - . —————————————

1 | Mis_F-Tech Engineering Co., | 2. Shri Jigneshbhai Mansukhbhai Pambhar, |
Mansata Industrial Area, Street No. 1, | Partner of Mis. F-Tech Engineering Co.,

Gondal Road, ST Work Shop, Mansata industrial Area, Street No 1, |
Rajkot. Gondal Road, S.T. Work Shop, Rajkot.
Copy to:

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

The Assisiant Commissioner, GST & Central Excise, Division-|. Rajkot

The Range Superintendent, GST & Central Excise, Division-l, Rajkot

Guard File.
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