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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

lrq{ }rgf,di {i:Ed }q{a/ jcrgrd/ r6rqs yrgra, Adq ,ffia rlid/ tdrfrr, rrtrit / JrrdrR / 4irntrlffl {dRr fififua artr

qa rtn t qft-a: /

Arising out of above mentjoned OIO issued by Additional/JoinuDeputy/Assistant Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham :

3f+ffiat & cffi 6.I ;Irfi (rd' trdr /Name&Address of the App€llant & Respondent :-

l. M/s. F-Tech Engineering Co.,, Mansata IndLrstrial Area,, Street No. l, Gondal Road,,Nr.

S T Worshop,Rajkot.

2.Shri. Jigneshbhai Mansukhbhai Parnbhar, Partner of M/s. F-Tech Engineering Co.

tff }rt?r{sqrfl t.sB-d sf* aqtra hFafrfud a{fe fr Jnrr+J cIffi / clfofr{ol +'EIH 3r{rfr EI{{ sI Erdr tl/
Any person aggrieved by lhis Order-in-Appeal may frle an ;ppeal lo lhe approprlale aulhority in lhe following way-

drar rre, .ldq r r{ lrFF ('ir d-dr6{ xffiq arqrfuflq cii vfrd, +-4tq 5flr4 !16 3rfuft{8 1944 ff rr(I 358 &
:rrrta'ra ia-a rrfufr{ff:1gga & ura 86 +, rraia ffifG*a rm sl rr Frdl t r/ -

Appeal to Cusloms, Excise E Service Tax Appellale Tribunal under Section 358 of CEA, 1944 / L,nder Seclion 86 ol the

Finance Act, 1994 an appeal lies lo:-

{rfr6{[r f,alFi n $Jaeud €m trrFd trrEr aE. 4.fiq rgrdii 116 ('d i-{r6t rfi-diq Fqrqtfufr{sr Ar ft{c {16, tE .f,i6 a
z rm. *l qrr. Fl Ffr;* 6t al srfr 

"rfrr' 
t/'

The speoal bench of Cusloms, Excise & SeNice Tax Appellate Tribunal of Wesl Block No. 2, R.K. Pulam, Nerv Delhi in all

mallers.elaling to classrtrcalrcn and valualron

]istra qitc-c 1{a) n {dr(' rrq i{ffi + rrorsr,lq mi rdtt ftar tla. +-ftq 5i{E rf6 \'{ d-{r6t Jr{r&q 4rqrfud{ur
tkt & cft'{ff atlrq fffd+r. . afdrq 5e r6arff r+a:rsrsi 3rdF-dr{r4 3(..it. 41 fl afi qGq u

To the Wesl .egional bench of Cusloms. Excise & SeNice Tax Appellale Tribunal {CESIAT) at, 2nd Floor, Bhaumali Bhawan,

AsaNa Ahmedabad-380016 in case of appeals olher lhan as menlioned in para- 1(a) above

xqr&a arqrfuF{Er t Fftr 3rfrd rtrd 6ri * ftq i-ffq riciE rF4 (Jrfi-f,) ffit, 2001, + fr{E 6 fi 3rdria ftnftd Bir,
,rt csi FA-3 4t qr{ sfu , ei f6?r irar Erftq I ldi t 6ff ? 6s r'+ cfr * {rq. 6r rflE !f6 6r fia .iqri & Bt7I
jit{ ,rqr rrqr Exrfi, oqs 5 arg ql rg* :FE, 5 ilrEr dcrr qI 50 drg rcq 6 JnEI 50 aro 5cq $ vfu6 t al Fff{ 1,000i
rrt, 5 6667- dt Jrrdr l0,00oi- rqi 6r Art?Id {r r!i4 ff cia sflra 6tt frqlft-a rf.a. 6r tFrdri, s{fud lrffiq
arqrQETlr Ar erRrr * sfr{fi lfrreR * arF n f6S ri €fiFd+ El-{ + t-6 6dr{r irt M6a +fi srE &Rr f6qr iEn .rlftc r

Frfud irEc fir rrJrari. d-6 *r rs rnsr , Fiar qfi(, rdi difud lrffitq arqrfirrrrr trr rnnr ftra t r crlri ]IItrr (€z 3i-io +
Fa(' xrnad E{ t"sF,500/ 5q(' 6r frriIta lrfi rFr 6far 6trl r/

The appeal to lhe Appellale Tribunal shall be liled in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Ercise (Appeal) Rules, 2001 and shall be accompanied against one whach al leasl should be accompanied by a fee of Rs.
1,0001 Rs.5000/-, Rs.10,000/- where amouol of duty demand/inleresUpenallykelund is uplo 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank drafl in favour of Assl. Registrar of branch of any nominaled public

seclor bank of the place where lhe bench oI any nominated public seclor bank of lhe place vehere lhe bench ot the Tribunal
is silualed. Applicalion made for g6nl of stay shall be accompanied by a fee of Rs. 500/-.

x{rdrq -qrqlfufi{ur +, Fftr Jrfrfr, leia Jrftifi-{E, 1994 Ar irRr 86(1) t Jir+d dar{{ jM, tgg4. + frqJI 9(t) + Fd
Birlfta ctrl S.T.-5 t qR cfut C fi dr si7fr (.E jst {Fr frs 3{r}n & B-rd 3r+ fi ,rS d, TFAI yfr srq * Tifrri 6t
(Irt d (.a cfi rFrFri 6t* qrBs) 3{t{ f;-, t 6E d +c (.6 qfr *, sEr. iFr trdr6{ f,r ni4 .-qrd *t xia gtr rqrqr rrqr

{dBr, Tcr, 5 ars qr rr$ d{, 5 dro 19(r qT 50 i{rra rc( F inlqr 50 drq rc(r i yft-o t a} *,srr; i ,000/- TTi, 5,ooo/-
+q Jnrqr 10.000i 5st fi trtiift-d ra1 rlir f,r cfr sfrri 6tt Erfiita lE 51 4rrara, aift-a xqf&q arqlft-fi{q +t rngl +
{dr{fi d+Er{ + erF s ffi $ {rAM $-{ + c-6 -{Rr srt toii+r +i fme Eim *qr grar ftq I irfod ErF.4r E4ara,
t6 ffI 5s rn6r Ji 6t-dr qrF(r ;16r Sifua nfrdtq -qrqrfrrfi{sr *r rnq Prra t I Frrfr lne (€ lltto * fr(' 3ni{i,c-r * {Rr
500/- {cq fl Fqlfia rrffi nFr 6{ar ahr t/

The appeal under sub seclion (l) of Seclion 86 o, lhe Finance Acl, 1994, lo lhe Appellale Tribunal Shall be fited in
quadruplicate in Form S.T-5 as prescribed unde. Rule 9(1) of lhe Service Tax Rules, 1904. and Shall be accompanied by a
copy of the order appealed againsl (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amounl of service lax & inleresl demanded & penally levied of Rs 5 Lakhs or less, Rs.sOOol where lhe
amounl of service tax & inleresl demanded & penally levied is more than live lakhs bul nol exceed:ng Rs. Fifty Lakhs.
Rs.10,000/- where the amounl of service lax & inleresl demanded & penally levied is more lhan lifty Lakhs rupees, in the
form of crossed bank drafl in favour of lhe Assistafl Registrar of the bench of nominated Public Sector Bank of the place
where lhe bench of Tribunal is srtualed. / Applicalioo made for granl of slay shall be accompanied by a fee of Rs.500/-.
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(i)

(iD

(c)

lia foftcs, 1994 *r qRr 86 fr f,c-qrtr]ll (2) vi (2A) * riTJt-d -S fi rrff lr+d, n-{r6{ ffi, 1994, + fr{E 9(2) !-{
9(2A) * rfd FqlQ-a yq s.T.-7 ,t 6r ir ynnff (d t'{* srq Jng{d, idq r.crq g-€i sq-4r srTrd (3r{-o, +dtc rdr{ 116
rdnr clft-J i{relr *l cftqi irri 6t (:;d t r.q cfA gl{Fra 6tfr' qGq 3tt{ :rtq+i rcm rfrq+ :nqa :nrlr jqrq-.ff, f#q
5.!r( T6/ fdr+-{, ++ gffiq arqfuapr +t 3rrta{ rJ 6ri fi hrlr ti Eri 3fihi ff efr :ff mq d dr-a 6rfi 6Fff- I /
The appeal under sub section (2) and (2A) of lhe seclion 86 the Finance Acl 1994, shall be filed in For ST.7 as prescribed

under Rule I (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order ol Commissioner

Cenlral Excise or Commissioner, Cenlral Excise (Appeals) (one ot which shall be a cerlified copy) and copy of lhe order
passed by lhe Commissioner aulhorizing the Assislanl Commissioner or Depuly Commissioner of Cenlral Excise/ SeNice Tax

lo lile the appeal beforc the Appellate Tribunal.

(i)

frnr ar6. nctq r;cr6 eI6 rd *drc,-{ J$-eq clfrn{ur (tFt. t n cA 3{ffi + nrra d +;ftq r.qr6 rf6 }fufi{r{ 1944 tr
qRr 35qq * Jidrtfr. * ff ffiq yfufiqs. 1994 *r urrl 83 * 3rdrta t{r6{ +l rff rrt A dt, is 3rrh * IfA lidrftq
flfufrIgr d 3{+d qr} srq 3?qr{ sr6td-Er 6r aizr A 10 cfaara (109"), { qi4 lti Exiar Fd-crffid f, w gCrar, r< i+a gdrar
ffi t. +I trrdri ffi{I drs, ori-f+ .{ rrra i li ,i.a 4r f6 sr} Er& :rSkd tq if* {s n{i5 {cq t ;{tun a 6lr

A;fiq j?qra 116 r.d, d-{r.F{ } :ia+a 'qi7r R,(' rK' tr6" t frE sfiB-fr t
(0 qro 11 fi * 3i fa.ff
(ii) +dis {rn # A ,6 zrdd {!it
(iiD ffi. Trir ffi + F-{a 6 * 3idrld tq rfi{
- .!ri {6 lfi fs qRr & crdind ffi{ 6. 2) lrftF;-qE 2014 +, 3niH t Ed E€ ]If&q rrffi * rqH G-qRnlH

rrl,rd rS lri 3rfd +t Eq d6' Ffnti
For an appeal to be filed before the CESTAT, under Seclion 35F of lhe Cenkal Excise Act, 1944 which is also made

applicable lo Service Tax under Seclion 83 of the Finance Acl, 1994, an appeal against this order shall lie before lhe Tribunal

on paymenl of 10yo of the duly demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is rn

dispute, provided the amount of pre-deposil payable would be subiecl to a ceiling ol Rs. 10 Crores,

Under Central Excise and Service Tax, 'Duty Demanded" shall include :

(i) amount determined under Seclion 11 0;
(ii) amounl of erroneous Cenvat Credil laken;

(iii) amount payable under Rul6 6 of the Cenvat Credit Rules
- provided further lhat lhe provisions of this Section shall not apply to the slay applicalion and appeals pending before

any appellale authority pdor to the commencemenl of lhe Finance (No.2) Act, 2014.

sr(a s.(fiR +) s-{tHq sr}q-{ :

Ravlalon eppllc.tlon to Govomment ot lndla:

rfr 3nln fi q-f,ttrq qlfJ-6r ffifud xrx-d rt, :ltrrq Jiqru rfF$ 3rfif+{F, 1994 €r qrn 35EE t'crl{ c{{a i JiaJra Jr{,
sffd, nrfa st6R, q:{tcrur 3rr}.d ffi, ffaa i"r q, rr*e hirm, nt!} iB- , #da Ac rr{d, drrd ,{ril, rgH-l jOOOl. at
frqr arar qGr't i -
A revision application lies lo lhe Under Secrelary, lo lhe Governmeflt ol lndia, Revision Application Unit, Ministry ot Finance,
Deparlment of Revenue, 4lh Floor, Jeevan Deep Building, Parliamenl Slreel, New Delhi-110001. under Section 35EE ol lhe
CEA 1944 in respecl ot the following case, governed by Ursl provaso Io sub-section (1) of Section-35B ibidl

qt Fr t ffi {aflra + Frrd C. ro frsrd Ht nri{ +1 ffi 6IIsd t ricq 116 * crrrrFfr i Et{ra qr ffi irfl 6rrsd qr

fu-t trnfi !-# s3r{- 116 * {{t rrsn z;5 vrizrra t <tfla ql A.-S rislt ,rF * qr ricr{+ Ji ff t- e-{iF{ur + dt{ri, hd +(od qr

E.s 
'iBI{ 

4E f Eric'+ Tiqla t nH c'tl
ln case of any loss ol goods, where lhe loss occurs in lransil from a ,actory lo a warehouse or to anolher faclory or tronr ooe
warehouse lo anolher during lhe course of processing of the goods in a warehouse or in slorage whether ia a lactory or in a

vq t eE{ Ffr6. {rE qr- dE +} fua qi{ t Til -+ 
Eryur ,i qgFd +-Et rra w :rS zr$  dq trFra rl--6 t gc (ftis) +

Errri ,t, ii t{rrd + qr6{ ffi nq qr afr +l Fdrd +r ,rfr tt /
ln case of rebale of duly of excise on goods exported lo any country or terrilory oulside lndia ot on excisable malerial used in
the manufaclure ot lhe goods which are exported to any counlry or lerritory outside lndia.

qE vaflq 116 6r ryrdri fs(r B-ar $rfJ & nr6t, tcrd {r rFri 6t Fr.I ffifr fuqr urrr tt /
ln case ot goods exporled outside lndia exporl to Nepal or Bhulan, wilhout payment of duly.

qaff'{-a r.crd * r.qr6 ?fs +' ryrdrfr +, frq 3} flA *-fa ts rfufi{F lti Sfft En-d e-rErrEi +, 6d Er,T ArurS t Jtt{ N
trr !i 3{rq-ft (Jrfffl + "({Rr lafu yfuf,rqs (a, 2i. 1998 *r rRr t09 * {aRr f{d Ar 4l drfrs 3r{dr F{rqfafu c{ qr Er{ i
crh-a tu(. 4t tti
Credil of any duly allowed to be utilized lowards paymenl of excise duty on final products under lhe provisions of lhis Acl or
lhe Rules made lhere under such order is passed by the Commissioner (Appeals) on or afler, the dale appointed under Sec.
109 of lhe Finance (No.2) Acl, 1998.

Jctrdr3lrla-i 4r si cfrqi v.rd ri@r EA-8 d, ff Adq r.sr6d ei-6 (n{- ) 1M, 2001, + fr{n I i }i lrd f{Fafr.. t,
W3rtv*iicDr+,3 xr6 + 3idfd fi r* qf6q trc{trd ln}d,i t srq {dT }r*r E 3rfifr 3nin 6r ai cfr{i d.ffi 6r rdt
qGqr srq ff +dr r.qr( ?f6 yfuB{F. 1944 ff trRr 35-EE + rd Ftrlft-d tf6 fr 3r{rqJfr +, qnr + atr y{]R-6 *r cF
d rd *l ir$ ErBvt i
The above application shall be made in duplicale in Form No. EA-8 as specified under Rule,9 ol Ceot.al Excise (Appeals)
Rules,200l wilhan 3 months from lhe date on which lhe order soughl to be appealed againsl is commlnicaled and shall be
accompanied by lwo copies each of lhe OIO and Order-ln'Appeal. lt should also be accompanied by a copy of TR'6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA. 1944, under Major Head of Account.

fif,t8ltl }r+ai + srrr ffiBd Etift-d r-16 A lrflf.ff $ ,rff E(, r

fr rnra ras ('6 drs Fqd qr tri ff R d F.d 200i- 6r T4-dra ilrql ar(, 3]t{ qE xirra IrFn rfi i{rs Fq} t rqrer d
sqi 1000 -/ Et e-.rard Bqr nI\. I

The revision appication shall be accompanied by a lee of Rs. 200/- where the amounl involved in Rupees One Lac or less

and Rs. 10001 where lhe amount involved is more than Rupees One Lac.

qfr s'€ rrhr t 6t rn vrirt +r vqrier * at rd-+ ro 3nttr + h\. ?rF +l rlnari. Jq+{d 6rr t kar ir qfrit tff aLz i
iti F(, rfr *r fr"sr'q$ Frt t {fld + F&( qqrftrfa vhq rqrftfr{sr +) (.6F vfra qr +.do fiq;I{ +t r.6 }r}Cd mqr arfl t r I
ln cise, if the order covers various numbers ol order- in Originai, tee for each O.l.O. should be paid in lhe atoresaid manner,

not withslanding the fact lhat lhe one appeal lo the Appellant Tribunal or the one applicalion lo lhe Central Govl. As the case

may be, is lilled lo avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- lor each.

q{Ririfud -qrqrEa LrcE JfuBq{, 1975, * 3lEqfi-l +' 3rZFr{ { $t?r \.d' Firr;r 3nair 8r efi q{ Btrtft3 6.50 5qi 6r
arql.Fr rrF:F ftf*-{ dn Btdr sG(,| i
One copiol applicalion or O.l.O as lhe case may be, and lhe order of lhe adjudicaling aulhorily shall bear a courl fee stamp

of Rs. 6.50 as presc bed under Schedule-l in lerms of lhe Courl Fee Ac1,1975, as amended.

frFr !16, +dq riqE ?16 (.d, i-{rdF{ 3{dffrq arqlfufiur (6rf Afu) ffi, 1982 t aFtd l'd 3ra {qFrd Err-di +t
{R?ffa Fr} ari fut # Jit{ ft?-qra Jrr+ftd r+-qr drdr tr I

Altenlion is also inviled to the rules coverjng these and olher relaled matl€rs conlaifled in the Customs, Excise and Service

Appellate Tnbunal (Procedure) Rules. 1982.

3tq }fi*q erM't 6i s{-{ (rfud Fri d ffid aqrq-o, teqa 3ll{ -A-{irrl crcirat * f q, 3rS-dFS Fasritq Aa€rg-.

www.cbec.gov.in +t io ffiri t I /
For the e6borale, detailed and lalesl provisions relating to liling of appeal to the higher appellale aulhorily, the appellant may

reter lo lhe Deparlmenlal websile www cbec.gov.rn
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Appeal No: V2l17 to 18lRAJl2017

::ORDER IN APPEAL ::

The appeals listed hereinbelow have been filed by the appellant

named in table below against Order-ln-Original No. 47lDlACl2016-17 dated

02.12.2016 (hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Central Excise, Rajkot (hereinafter referred to as "the

lower adjudicating authority").

2. The facts of the case are that the preventive officers of Rajkot

Commissionerate found that the appellant was clearing set of Power Driven Pump

(i.e. Pump + Motor), against declaration of Pump; that benefit of concessional

rate of duty was not available to the appellant available for clearance of Power

Driven Pump under Notification No. 12l2002-CE dated 17.03.2012. During search

on 12.12.2014 unaccounted stock of the finished goods valued at Rs. 20,84'1951

was found and the same was placed under seizure. Show Cause Notice bearing

F. No. ll/1 1-03 tPv2o'15-16 dated 30.04.2015 was issued proposing confiscation of

the goods and imposition of penalties, which was decided vide the impugned

order, by ordering confiscation of the goods and imposing redemption fine of Rs.

2,57,6071- under provisions of Section 34 of the Central Excise Act' 1944

(hereinafter referred to as "the Act"). Penalty of Rs. 2,57,607/- under Rule 25 of

the Central Excise Rules, 2002 (hereinafter referred to as "the Rules") on

Appellant No. 1 and personal penal$ of Rs. 1,00,000/- on Appellant No.2 under

Rule 26 of the Central Excise Rules, 2002 were also confirmed.

3 Aggrieved with the impugned order, the appellants preferred appeals, tnter

a/r,a, contending that the lower adjudicating authority has erred in upholding

seizure of the excisable goods, even though there was no apprehension of

evasion of duty as goods were lying in the factory of production at semi-finished

stage and were recorded in private records; that RG-1 stage comes when the

goods reach the marketable condition; that in the instant case testing, labeling and

packing were not done; that there was no intention on their part to clear the goods

to evade duty of Central Excise.

3.1 The appellant submitted that the lower adjudicating authority has not

considered their following decisions :-

3

(q

Sr.

No.
Name of the Appellant Appeal No. Appellant No

01 M/s. F-Tech Engineering Co., Mansata

lndustrial Area, Street No. 1, Gondal

Road, S.T. Work Shop, Raikot.

v2rtT|RAJ 12017 Appellant No. 1

02 Shri Jigneshbhai Mansukhbhai Pambhar,

M/s. F-Tech Engineering Co., Mansata

lndustrial Area, Street No. 1 , Gondal

Road, S.T. Work Shop, Raikot.

v2llBtRAJ t2017 Appellant No. 2

Page No. 3 of 7



(i) Maldar Barrels Pvt. Ltd. Vs. CCE,

(ii) Zincollied (lndia)Vs. CCE, Vapi

(iii) Marigold Paints Pvt. Ltd.

(iv) CCE Vs. Sadashiv lspat Ltd.

(v) Hindustan Steel Ltd.

Appeal No: V2li7 to 18/RAJ/2017

2014(312) ELI 742 (T-Mum);

2013(297) ELT 370 (T-Ahmd)

2014(308) ELT421 (T-Ahmd);

201 0 (255)ELT349(P&H); and

1978(2)ELT(J159XSC).

4 sq

3.2 Appellant No. 1 also submitted that the lower adjudicating authority has

erred in imposing penalty under Rule 25 of the Rules; that there was no intent to

evade payment of duty and hence provisions of Rule 25 of the Rules cannot be

invoked. Relying upon Rule 10, pertaining to Daily StockAccount, the appellants

contended that the seized goods were in semi-finished condition and were

recorded in private records; that they referred to and relied upon the decision of

the Hon'ble CESTAT in the case of M/s. Alphine Panels reported as

2014(31 1)ELT754(T-Bang) in this regard.

3.3. Appellant No. 2 submitted that the seizure of goods was unwarranted and

there was no intent to evade payment of duty and the goods were recorded in the

private records and hence confiscation of goods ordered is not proper and relied

upon case of Pravin Shah reported as 2014(305)ELTa80(Guj) and reiterated all

grounds raised by Appellant No. 1.

4. Personal hearing in the matter was attended to by Shri Pragnesh B.

Hirpara, Advocate who reiterated the grounds of appeals and submitted that the

goods seized had not been cleared by the appellant as they had not attained the

state of being marketable and hence allegation of non accountal in the RG-1

Register is not correct; that imposition of redemption fine and penalty in this case

are not warranted. Personal hearing notice was sent to the Department, however,

none appeared.

Findinqs:

5. I have carefully gone through the facts of the case, impugned order,

grounds of appeals and oral and written submissions made by both the appellants.

The issues to be decided in the present appeals are :-

(i) whether the impugned order confiscating the seized goods under Rule 25

of the Rules and imposing redemption fine of Rs. 2,57,6071- in lieu of

confiscation, is proper or not;

(ii) whether penalty of Rs. Rs. 2,57,6071- imposed under Rule 25 of the

Rules on the appellant No. '1 is proper or not; and

(iii) whether personal penalty of Rs. 1,00,000/- imposed under Rule 26 of

s)9
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Appeal No: VZ171o 1 8lRAJl2017

5 5'ry

the Rules on the appellant No. 2 is proper or not.

6. I find that the appellant has contended that the seized goods had not been

removed from the factory premises and that the goods were not in marketable

conditions and therefore the same cannot be seized and confiscated.

Consequently, no redemption fine, in lieu of confiscation of the goods could be

imposed.

6.1 The facts of the case as well as Paras No. 3 & 18 of the impugned order

that Shri Jignesh M. Pambhar, Appellant No. 2 and partner of Appellant No. 1

establish that he had categorically admitted that they had been clearing finished

goods clandestinely and the excess stock of the finished goods was on account of

such un-accounted removals. l, therefore, find that that the seized goods were not

accounted for by Appellant No. I in their statutory records with intent to evade

payment of duty and would have been cleared clandestinely had the Departmental

officers not visited the factory premises.

6.2 I find that Rule 25(1) of the Rules expressly provides that if any

manufacturer of excisable goods has not accounted for any excisable goods

manufactured by him, then all such un-accounted goods shall be liable to

confiscation. The contention of the appellants that there was no intent to evade

payment of duty is not correct. lt is a fact that incriminating documents and details

of clandestine removals of the excisable goods were found in these premises and

Appellant No. 2 and partner of Appellant No. t had clearly admitted in his

statement recorded on 12.12.2014 that they were suppressing the actual

production of the finished goods and clandestine clearances thereof. Appellant

No. 2 has also categorically admitted that seized goods were meant to be cleared

without payment of duty. \

$tE9--
6.3 I also find that Appellant No. t has contended that the goods seized were

semi-finished goods and were not in marketable state and therefore the same were

not liable to seizure/confiscation. ln this regard, lfind that Appellant No. 2 has

categorically admitted their mens rea of clandestine removal in his statement

recorded under Section 14 of the Act. The bald ground taken in appeal

memorandum on the part of the appellants, is an afterthought and the case-laws

cited by the appellants are not applicable in the facts of the present case.

6.4 I also find from the records of the appeal that the confessional statement of

Appellant No. 2 recorded under Section 14 ofthe Act has not been retracted at any

stage and therefore sanctity of his statement cannot be undermined, especially

when there is corroboratlon in form of un-accountal of the goods, coupled with the

fact of detection of incriminating documents. lt is settled law position that admitted

Page No. 5 of 7



Appeal No: V2l17 to 1ARAJ|2017 rL36

facts need not be proved as held by the Hon'ble Apex Court in the cases of

Systems & Components Private Limited reported as 2004 (165) ELT 136 (SC);

Alex lndustries reported as 2008 (230) ELT 0073 (Tri-Mumbai) and M/s. Divine

Solutions reported as 2006 (206) E.L.T. 1005 (Tri. (Chennai), wherein it has been

consistently held that confessional statements would hold the field. Hon'ble

CESTAT in the case of M/s. Karori Engg. Works reported as 2004 (166) E.L.T. 373

(Tri. Del.), has also held that "confessional statement is a substantial piece of

evidence, which can be used against the maker."

6.5 lt is well settled position of law that the case of un-authorized clearance

and non - accountal of goods owing to clandestine clearances, is not to proved

with mathematical precision, especially when the appellants have categorically

admitted their offence. I, therefore, uphold the confiscation of the finished goods

ordered in the impugned order. I therefore, find that as made out by the

appellants, it is not a plain vanilla case of un-accountal of the goods entailing

liberal approach. Therefore, imposition of redemption fine of Rs. 2,57,6071- in lieu

ofthe goods valued at Rs. 20,84,1954 is correct, legal and proper.

7. I find that imposition of penalty under Rule 25 of the Rules has to be

followed in case like this where Appellant No. 2 and partner of Appellant No. t had

admitted offence and hence imposition of penalty of Rs 2,57,6071 under Rule 25

of the Rules, read with Section 1'1 AC of the Act is legal and proper and is required

to be upheld.

SDE"
8. As regards, imposition of penalty of Rs. 1 lakh under Rule 26 of the

Rules on Appellant No. 2, I find that Appellant No. 2 was involved in the

clandestine manufacture and clearance of the finished goods, who is also an active

partner in the partnership firm; that the excess goods were meant for unauthorized

clearance has been accepted. Hon'ble CESTAT, Ahmedabad in the case of

Yunusbhai Samsuddin Devdiwala reported as 2016 (334) ELT 120 (Tri.-Ahmd.)

has already held that personal penalty upon partner is imposable, in addition to

penalty imposed on the partnership firm. The Hon'ble Madras High Court in the

case of C. Eswaran reported as 2014 (306) E.L.I. 264 (Mad.) has also held as

under:-

"8. lt is true that the statu torv a u thor itv i m posed Denaltv on the firm as well as

on the paftner. The finding recorded by the original authority was confirmed in

appeal. The legality and correctness of the order was once again tested by the

CESTAT. The CESTAT being the final fact finding authority arrived at a
conclusion that there was clinching evidence to show that the appellant
impotted the weaving looms by fabricating the records and engraving the year
of manufacture.

9. The only question raised in the present appeals is as to whether the

tu
pariner

authori was edini
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10. Section 1 12(a) of the Customs AcL 1962 provides that not only the person

wh ,s, tn tn ai ular act a the rovt of the

e

\

((

7

Act but also the pe rson who abets it or commits such act. /.s a/so liable for
nt of ena The ds in uestion were im fted in t en th

fum by name kl/s. Sri Ram Tex. The appellant in C.M.A. No. 811 of 2012 in his

caoacitv as the Daftner abetted the ftm to commit the offence Therefore. the

statutorv authoritv was futly iustified in imDosinq fine on the firm as well as on

the paftner."

(Emphasis supplied)

8.1 ln light of the above facts and legal position as above, the imposition

of penalty on Appellant No. 2 under Rule 26 of the Rules, is justified, legal and

proper, I therefore uphold the penalty imposed upon Appellant No. 2.

9. ln view of above, I uphold the impugned order and reject both the appeals

q.8

9.1

3rqrd-6-dBfr <ar*r rjffa'f :iffi or Alzrir lq{l+d afrh t l+-qr srdr tt

The appeals filed by the appellants stand disposed off in above terms.

-*Afof.\llrtl?
{$an

, {cnr|t t .t'rr-c 
)

3ngff (3tqe)

Bv R.P.A.D.

To,

Copv to:

1 . The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Assistant Commissioner, GST & Central Excise, Division-|, Rajkot.

4. The Range Superintendent, GST & Central Excise, Division-|, Rajkot

5. Guard File.

1 M/s. F-Tech Engineering Co.,

Mansata lndustrial Area, Street No. 1,

Gondal Road, S.T. Work Shop,

Raikot

2. Shri Jigneshbhai Mansukhbhai Pambhar,

Partner of M/s. F-Tech Engineering Co.,

Mansata lndustrial Area, Street No. 1 ,

Gondal Road, S.T. Work Shop, Rajkot
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