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ORDER IN APPEAL . {

The present appeal has been filed by M/s. Tirth Enterprise, Gokul Park Street No., 4,
Block No. 18, Opp. Ranuja Mandir, Kothariya Road, Rajkot (hereinafter referred to as
‘appellant’) against Order-In-Original MNo. 18/ADC/RKC/2016-17 dated 07102016
(hereinafter referred to as 'impugned order’) passed by the Additional Commissioner,
Central Excise & Service Tax, Rajkot (hereinafter referred to as ‘lower adjudicating

authority').

2. The facts of the case, in brief, are that inquiry initiated against appellant for non-
payment of service tax revealed that the appellant had employed 14 persons during the
period from F.Y. 2007-08 to December, 2011, for carrying out the work of assembling of
connecting rod and its cap as per service purchase order entered with M/s. Amul
Industries Private Limited, Rajkot (hereinafter referred to as “Amul”) within the factory
premises of Amul. It appeared that the said activity of supplying labour is covered under
"“Manpower Recruitment or Supply Agency” service defined under Section 65(68) of the
Finance Act, 1994 and taxable under section 85{105) (k) ibid, but the appellant was not
paying any service tax for the said activity. SCN No. V.ST/AR-/RJT/AIC/249/2012 dated
05.10.2012 was issued to the appellant demanding service tax of Rs. 5,60,771/- for the
period from financial year 2007-08 to 20.12.2011, under Section 73(1) of the Finance Act,
1984 (hereinafter referred to as “the Act”); to recover interest under Section 75 of the Act
and to impose penalty under Section 70 of the Act read with Rule 7C of the Service Tax
Rules, 1994 and under Section 76, Section 77 and Section 78 of the Act and proposal to
appropriate Rs. 1,22,656/- paid by the appellant after vacating the protest. The Show
Cause Notice was adjudicated by the lower adjudicating authority vide impugned order
wherein he confirmed demand of Service Tax of Rs. 5.60,771/- and appropriated Rs.
1,22 656/- against the demand of service tax so confirmed vacating under protest;
ordered recovery of interest, ordered recovery of late fee of Rs. 2,000/- per ST-3 returns
not filed upto 30.03.2011 and Rs. 20,000/- per returns not filed from 01.04.2011 onwards
under Section 70 of the Act, imposed penalty under Section 77(1) of the Act at applicable
rate, imposed penalty of Rs. 10,000/ under Section 77(2) of the Act and imposed penalty
of Rs, 5.60,771/- under Section 78 of the Act.

3. Being aggrieved with the impugned order, appellant preferred appeal, infer alia, on
the ground that the demand was confimed on the basis of definition applicable from
01.07.2012 whereas period involved is 2007-08 to 2011-12; that the lower adjudicating
authority has confirmed demand on the basis of the Order dated 31.03.2015 of the
Commissioner (Appeals), Central Excise, Rajkot by applying principles of ‘later is better’,
however decisions referred by the appellant were on identical facts and also by following
decisions of Hon'ble CESTAT, Ahmedabad and other Benches; that the arder referred by
the lower adjudicating authority was aﬂ.&t,,rg:gnﬂidaring the decisions where the services
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were specifically covered by category of '‘Cargo Handling Service” and also on the fact that
the said assessees were supplying man power {o the respective company, whereas in the
present case, no manpower was supphed; that the said activity is covered under
Notification No. B/2005-5T dated 01.03.2005 and exempt from payment of service tax; that
it is a fact that the contractor working with the same company; that the appellate authority
has dropped the proceedings infiated against another such contractor and the department
has also accepted such decision; that no service tax is payable and consequently no
interest is also recoverable and no penalty is imposable

4. Personal hearing in the matter was attended to by Shri Paresh Sheth, Advocate,
who reterated Grounds of Appeal and submitted that they were undertaking processing of
connecting rods in the premises of Amul Industries; that they were undertaking job work
and payment of M/s. Amul Industries is also on the basis of job work done and not on
number of persons engaged for the work. that number of persons vary from day to day,
that in a similar case of M/s. Amul Industnes doing same job in the case of Jagubha
Narubha Jadeja already decided by the then Commissioner (Appeals) vide Order-In-
Appeal dated 30.07.2014 in favor of them and against department; that there are many
such orders passed by Hon'ble CESTAT as being submitted by them in their compilation
being submitted during P.H

FINDINGS: -

-1 | have carefully gone through the facts of the case, the impugned order, the
appeal memorandum and the submission made during the personal hearing. The issue
to be decided in the present appeal is whether, the impugned order confirming demand of
service tax by classifying the services provided as “Manpower Recrutment or Supply
Agency Services” is proper, or otherwise,

& For deciding the issue whether or not the services rendered by the appellant would
fall under the category of "manpower recruitment or supply agency”, | would like to
reproduce the definition of “‘manpower recruitment or supply agency”, substituted by the
Finance Act, 2003, wef 14.052003. as provided under Section 65(68) of the Act, which

1S as under '
—~

“manpower recruitment or supply agency" means any person engaged in

providing any service, directly or indirectly, in any manner for @g{gem‘ or
supply of manpower. femporanily or otherwise, to any other person.’

(Emphasis suppled)
T From the above, it is clear that service, directly or indirectly, in any manner for

recruitment of supply of man power, temporarily or otherwise, to any other person, falls
under the definition of "Manpower recruitment or supply agency” service. | find that the
lower adjudicating authority has referred the above mentioned definition, however, the
appeliant wrongly pleaded that the said definition is applicable from 01.07.2012. Since the
lower adjudicating authority has r:urraistljr-réféned the definition of "Manpower recruitment

l'||:m' daf 9
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or supply agency", as prevailed at the material time, the contention of the appeliant is not
tenable.

7.1 | find that the lower adjudicating authority in Para 24 of the impugned order has
stated that.
24 | find from the Service Purchase Orders No. (1) O7-DBPS000072 dated 06-03-2008
(&} 03-1WP3A000073 dated 13-09-2009 and (3] 117 2P5000007 dated 01-07-0201 Tof Mis.
Amul Indusines Pvi Lid that the Nobicee is providing services regardimy ASSEMBLY OF
CONNECTING ROD. The said orders are indicaling purchase of service from the Nolices thal
rmeans the Notices is providing the senvices fo Ms Aml indusimes P Lid From the imvaices
rsseed, JF also find tha! the Nolicee is one kind of confracior [o provide the senvices and the
saud invouces are prepared for labour charges only, Therefore, as per the Service Purchase
QOrders and invoices issued, he Noticee was respansible for recruitment or supoly of persons

for that particular task. The faborers recruifed as per the requiremeant of the service recipient
company and wivked as per the insiruchons of the serice recimsent. .~

(Emphasis supplied)

72 The appellant has not provided copies of Service Purchase Orders with
Memorandum of Appeal However, from above observations made by the lower
adjudicating authonty, | find that M/s. Amul has executed the contract to Shri Bhupatsinh
Narubha Jadeja, Proprietor of the appeliant to undertake the specific activity, who acted as
a contractor and undertook the said activity by supplying sufficient manpower and thereby
he has provided services of “Man power supply agency” as defined under Section 65(68)
of the Act and the services so provided are taxable services under Section 65(105)(k) of
the Act.

7.3 | find that service tax is leviable on the services under manpower recruitment
or supply agency, if business or industnal organizations engage such services for
temporary supply of manpower which is engaged for a specified peniod or for completion of
particular projects or tasks. CBEC vide Circular No. 96/7/2007-5.T. dated 23.08.2007, has
clarified that employer-employee relationship in such case exists between the agency and
the individual and not between the individual and the person who uses the services of the
individual and such cases would be covered under taxable under “manpower recruitment

or supply agency”, the relevant part thereof is reproduced as under

010.02/ | Business or industrial | In the case of supply of |
1

supply of manpower which | use of the services of an
is engaged for a specified | individual, employed by him, to
panod or for completion uﬂ'! another DErSOn for a|
particuiar proyects or lasks | consideration. Empilover-empioyee |
| elationship in such case exists |
Whether service tax is liable | DEween _the agency and fhe |
on  such serwces wnder | INEvidial angd nol beivesn the
manpower recruitment or | dividual and _the person who
I Isechion 65105 k1]

|

Sich cases are coversd within the
| scope of the definition of the
| laxable SEVICE [sechion

.| B5(105)(k)] and., since they act as |
e L Supply agency, they fal within the
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£23-8-07 organisations BNgage | Manpower, mdividuals __are
servicas  of  manpower | contractually employed by the |
recrulment  or  supply | manpower recrulment or supply U
agencies for  temporary | ggency  The agency agrees for "h‘-.u:____,
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| recrutmen! or Supply  agency
[ [sechion G5(6B)] and are Nable fo
i ! Sanwee [ax.

(Emphasis supplied)

74 CBEC vide Instruction No, B1/6/2005-TRU dated 27.07 2005 has also clarified as

under: -

22 Manpower Recrufment Services

221 Prior to 165 2005 service tax was Mviable on services pravided by manpower
recrutment agencies in relalion lo recrudment of manpower Amendments have been made
fio levy senice fRx gn temporary supply of manpower by manpower recrulment of supply
AIPNCIET

222 A large number of business or indusingl orgamrations engage the servces of
commercial concemns for temporary supply of manpower which s engaged for & specified
period or for completion of parficular prqecrs or fasks Services rendered by commercial

22 .3 In these cases, the individuals are generally conlraciually emploped by the manpower
suppher. The suppher agrees for use of the services of an individual employed by him fo
arother person for 8 consideration. The ferms of fhe individuals employment may be lakd
down in & formal confract or feffer of appointment ar an & less formal basis. Whal is relevand
he recipient bul come under e direchion

w The valie inciides recovery of staif costs from the
recipient 8.9, salary and other coninbutions, Even i the srangemen! does nal imvalve the

recipvent paying these siaff costs fo the seppier (because the salary is paud directly fo the
indnadidal or the confnbutions are paid fo the respechive sutharly) ihese amounts are siW
part of the consideration and hence form part of the gross amoun!

(Emphasis supplied) ) & mﬁ :
£

7.5 In view of above clarifications, when the industnal organization engage the
sefvices of commercial concemn for temporary supply of manpower for a specific period
and for a specific task, service rendered by such commercial conern is covered within the
purview of service tax As per the contract, the appellant was responsible to carry out
specific job for which recruitment or supply of persons was made by the appellant who had
the employer-employee relation with manpower so supplied. However, the labors recruited
worked under the instruction and direction of Amul (the client). Therefore, in view of
clarifications issued by CBEC. the appellant has provided services of supply of manpower
by way of temporary supply of manpower which is engaged for a specified period or for
completion of particular projects or tasks which is covered within the purview of service tax
under the category of "supply of manpower” as defined under Section 65(68) of the Act
and taxable under Section 65(105) (k) of the Act. | find that emphasis is to be given on the
wordings “any service, directly or a’ndfrﬁcﬂjf:fh-aﬂy manner’, which clearly reflect that the

|'.i§|' faanl o



Appeal 'iqg\"_‘.?f Raj 2016

inclusion of ‘indirectly’ clause in the definition has very wide meaning and does not restrict
the scope of the service. Accordingly, | find no justified reason to deviate from the findings
of the lower adjudicating authority

7.6 The appellant has contended that the said activity is covered under Notification No.
8/2005-ST dated 01.03.2005 and is exempt from payment of service tax. The Notification

MNo. B8/2005-ST dated 01.03.2005 reproduced as under:

“In gxercise of the powers conferred by sub-section (1) of sechon 33 of the Fnance Act, 1994 (32 of
19%4] (hereinafier referred o as the Fingnce Acl), the Contral Goversment, on baing sahsfied that @
5 NecEssany in the public inferest 5o lo do, hareby exampls the laxable sanice of produchioh or
procassing of gooads for, or on behalf of the clent referrad in sub-clause (v) of clause (19) of sechon
65 of the said Finance Acl, from the whole of service tax leviable thereon under sechion 86 of the
saud Finance Act

FProvicded that the said exgmplion shall apply only in cases whore such goods are pvoduced or
processed using raw materials or semi-finished goods supplied by the ciient and goods so produced
or processed ane refurnad back o the said ciien! for use i or v redatian fo manufacture of any olfier
goods faliing under the First Schedwa o e Cenfral Excise Tanff Act, 1985 (5 of 19886), as amended

by the Central Excise Tanff (Amendmeant) Act 2004 {5 of 2005), on wiuch appropriate duty of excise
iz payabie

Eaplanation. - For the purposes of this natificalion, -

(il the expression “produchion or processing of goods™ means working wpon raw malerals or semi-
finished goods 5o as lo compliete part or whole of produchion or processing, subject fo the condiion
that such production of processng does nol amount lo “manufacture” within the meaning of clause
(7 of sechan 2 of the Canlral Excise Act, 1944 (1 of 1944)

(Emphasis suppiied)
7.7 | find that the said Notification grants exemption from payment of Service Tax in
respect of "Business Auxiliary Services™ as defined under Section 65(19) of the Act, which
18 not the case here. Therefore, the argument of the appellant on this count is not
acceptable.

e

7.8 | further find that under the provisions of Notification No. 214/86-C.E. dated ~—
25.03.1986, goods manufactured on job work basis are exempted from payment of Central
Excise duty, if such goods are used in the manufacture of goods on which duty of excise is
leviable or such goods are cleared from the factory of supplier of raw matenal on payment
of duty. This exemption is applicable if the supplier of raw materials gives an undertaking
to the Assislant Commissioner having jurnisdiction over the factory or the job worker that
the said goods shall be used in the manufacture of the dutiable final products in his factory
or the same shall be removed on payment of duty from his factory. In such cases, the
supplier of raw materials is required to produce the evidence that the said goods have
been used or removed in the manner prescribed above However, in the instant case,
neither any undertaking nor any evidence has been produced by the principal
manufacturer Mis. Amul. The appellant has also failed to produce any evidence to regard
their activity as job-work defined in the Central Excise Law. Therefore, the contention of
the appellant fails on this count also.

7.8 | further find that Hon'ble CESTAT in the case of K. K. Appachan reported as 2007
(7} STR 230 (Tri. — Bang.), and J & Enterprise reported as 2006 (3) STR 655 (Tri. - Del)

AT
-
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have settled the issue that if a service provider just provides manpower to carry out certain
work with the machines and equipments of the service recipient, then in such case, the
services rendered by the service provider would be covered under the category of
‘Manpower recruitment or supply agency” which apply squarely in the instant case.

7.10 | find that decision in the case of Manish Enterprises reported as 2016 (42)
STR 352 (Tri. — Mumbai) relied upon by the appellant is not relevant to the facts and
circumstances of the present case as the Hon'ble CESTAT has held that the activity
camed out by the manpower amounts to manufacture within the meaning of Section 2(f) of
the Central Excise Act, 1944, whereas in the instant case the activity carried out by the
laborers supplied by the appeliant does not amount to manufacture of goods. The
appellant has also relied the decision in the case of Arvind Mills Ltd. reported as 2014 (35)
STR 496 (Gu)) wherein the assessee deputed some of its employees to its group
company, who cannot be said to be Manpower supply or Recruitment Agency and
therefore nol liable to service tax. Since these are not the facts of the instant appeal and

therefore the said decision is not relevant.

7.11  The appellant contended that payment of M/s. Amul Industries is on the basis of job
work done and not on number of persons engaged for the work | find that the
activity/contract clearly shows a lask in a factory premises to be carried out by the
appellant for that the appellant would require to deploy the requisite workmenistaff to
undertake the specified task which may relates to any activity. No specific movement of
raw materials are found to have taken place and no specific activity other than deploying
the manpower was found to have been undertaken by the appellant. It is pertinent to note
here that charges for man power supply can be fixed on the basis of any output
unitfmeasurement, It is settied law that the method of preparing and maintaining of record

does not alter taxability of an event. Therefore, the conmtention of the appellant is not
tenable.

&5

7.12 In view of the above discussions, | am of the considered view that the services
provided by the appellant falls under the category of “Manpower Recruitment or Supply
Agency” service” as defined under Section under Section 65(68) of the Act and are liable
to service tax under Section 85(105) (k) of the Act. |. therefore do not find any reason to
interfere with the impugned order and uphold the same.

8. Since demand of service tax is upheld, the provisions of levy of applicable interest
under provisions of Section 75 of the Act automatically foliow.

9 Regarding levy of iate fee under Section 70 of the Act, | find that the appellant had
falled to assess their correct tax liability and not filed their correct ST-3 retums showing

correct taxable value during the period under dispute, the order for recovery of late fee
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under Section 70 of the Act is proper. The appellant failed to obtain service tax registration
and have contravened Section 67 and Section 68 of the Act read with Rule & of the

Service Tax Rules, 1984, the penalty of Rs. 10,000/- imposed under Section 77 of the Act
is reasonable.

10.  As regard to penalty imposed under Section 78 of the Act, | find that the appeliant
never disclosed their activities to the department and these were revealed only after
investigation was inihated. Therefore, | find that the appellant has suppressed the facts
with intent to evade payment of Service Tax and hence invocation of extended periad
under Section 73(1) of the Act is justified. The appellant has rendered themselves liable for
imposition of penalty under Section 78 of the Act as held by the Hon'ble Supreme Court in
the case of UOI Vis. Dharmendra Textile Processors [2008 (231) ELT 3 (SC)] and UIOI
Vis. Rajasthan Spinning & Weaving Mills [2009 (238) ELT 3 (5C)] rendered in the context
of Section 11AC of Central Excise Act, 1944 and the ratio of which is applicable to Section

78 of the Act, in the present case. Therefore, | uphold the penalty under Section 78 of the
Act.

11 In view of the above factual and legal position, | uphold the impugned order and
reject the appeal filed by the appellant,
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11.1. The appeal filed by the appellant stands disposed off in above terms,
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Copy to: -

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Assistant Commissioner, GST & Central Excise Division-l, Rajkot

4. Guard File.
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