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Appeal No. V2/184,185, 189/RA)/ 2016

ORDERS in APPEAL

Mis. Amardeep Export, Plot No 4148415, GIDC, Phase-ll, Dared,
Jamnagar (hereinafter referred to as “Appellant no.1"), Shri Dinesh Bhimjibhai
Changani, Partner of Appellant no.1 (hereinafter referred to as “Appellantno.2) Shri
Ankit Dineshbhai Changani, Pariner of Appellant No.1 (hereinafter referred fo as
“Appellant No.2") and have filed appeals agamnst Order in  Qriginal
no 46/ADC/PVI2015-16 dated 31.03.2016 (hereinafter referred to as the “impugned
order”) passed by the Additional Commissioner, Central Excise, Rajkot (hereinafler
referred fo as “the lower adjudicating authority”).

2. The brief facts of the case are that Appellant No.1 s an 100% EQU
engaged in manufacturing of brass ingots/billets, parts and accessones from imported
duty free Brass scrap under Notification no. 52/2003-Cus dated 31.03.2003. The
finished goods after being manufactured, are exported (Physical Export & Deemed
Export) as well as cleared into DTA on payment of duty after obtaining permission from
KASEZ. Acting upon an inteligence officers of DRI, Jamnagar & Gandhidham
searched the factory premises of Appeilant no, 1 on 08-02-2010 and recovered
incriminating documents and electronic gadgets viz., Computer, Hard disks and data
storage pen drive and CDs and placed the same under seizure under panchnama
Search was also conducted at the residential premises of Shri Ankit Dineshbhai
Changani (Appellant No. 2) on 08.02.2010 and a computer hard disk was seized
under panchnama. Contents from these gadgets were retrieved and obtained from the
Directorate of Forensic Science, Gandhinagar ("DFS" for brevity). Investigation
revealed that Appellant no.1 has exported five consignments totally weighing at
30271.135 kgs declaring value of the goods as USD 2.70.771.32 in five shipping bills
whereas actual value of the consignment was found to be at USD 78 ,653/- It was also

revealed that Appellant no. 3 was a partner in one of the foreign buyar M/s, Darpan 4.

General Trading LLC, Dubai. It was also revealed that Appellant no.1 had mis declared
the export value by issuing parallel invoices and exported the goods at inflated price to
achieve the positive NFE (Net foreign exchange) under the Foreign Trade Policy. It
was also revealed that Appellant no.1 had diverted the duty free imported brass scrap
in DTA during the penod from March, 2008tc December, 2008 and wviclated the
provisions of Notification no. 52/2003-Cus. A show cause notice dated 02 01,2012 was
issued proposing (a) confiscation of exported goods totally valued at Rs. 1,17, 18,575/
under Section 113(1) of Customs Act, 1962 (hereinafter refer to as “the Act’) (b) penalty
on Appellant No.1 under Section 114A of the Act and appropriation of Rs.10,75 878/
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paid by Appellant No.1 towards the customs duty liability (c} to restrict NFE at
USD79,653 (d) confiscation of imported brass scrap valued at Rs.2,16,00513/- under
Section111(o) of the Act (e) demanding Customs Duty of Rs 44 81 076/- under Section
28(4) of the Act read with Section 72 of the of Act (f) interest under Section 28AA of the
Act (g) penalty on Appellant No.1 under Section 114(iii) of the Act (h) penalty on
Appellant No.2 under Section 112(a) and 114 (iii) of the Act (i) penalty on Appeliant
No.3under Section 114 {iii) of the Act was proposed on Appellant No.3

2.1 The Show Cause Notice was adjudicated by the adjudicating authority
vide impugned order wherein he confirmed the proposals made in the show cause
notice and ordered as under.-
Appellant No.1-
(i) confiscation of Export goods imposing redemption fine of Rs.30,00,000/-
(i)  penalty of Rs.20,00,000/- on Appellant no.1 under section 114(ii) of the
Act,
(iiy confiscation of imported goods valued at Rs.2,16.00513/- and imposing
redemption fine of Rs.55,00.000/- in heu of confiscation
{iv) demand of Rs 44 81.076/- of customs duty confirmed on Appeliant No.1
(v)  Rs.10.75.878/- paid by Appellant no.1 was appropnated
(vi) interest on duty amount of Rs.44 81 076/- ordered
(vii) penalty of Rs.44 81,076/- imposed on Appellant no.1
(viii) NFE was restricted to USD 78,653,
Appellant No.2
(i) Penalty of Rs.20,00,000/- on Appellant No.2 under Section 112{a) read with
Section 112(ii) of the Act,
(i) Penalty of Rs,10,00,000/- under Section 114(ii) of the Act,
(iii) Penalty of Rs 50,00,000/- under Section 114AA of the Act

Appellant No.3

(i) Penalty of Rs.5,00,000/- under Section 1144ii) of the Act. N

3 Being aggrieved with the impugned order, Appellants filed appeals
against the impugned order, inter-alia, mainly on the following grounds.-

Appellant No.1
{i) Appellant relying on the decision of Hon'ble Delhi High Court in the case

of Mis. Manglai Impex reportied as 2016-TIOL-877-DEL-CUS argued that Joint
Director, DRI has no junsdiction to issue show cause notices under Section28 (11) of
the Customs Act, 1962 for the period prior to 08.04.2011
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(i) The show cause notice is time barred as it pertains to import made during
the period from March, 2008 to Novemeber, 2008, and exports made during the period
from December, 2006 to January 2007, that all the details relating to imports and
exports were available with the customs depariment. the development commissioner
and the central excise department at the time of imports/fexports at the relevant point of
time: that the show cause notice issued on 02.01.2012 is time barred and nothing is
brought on record to show that Appellant had made any attempt to suppress any
information from the department.

{iii) Investigation failed to prove that overseas buyers had remitted an amount
equal to that mentioned in invoice having lower value and differential payment equal 1o
higher value minus lower value was arranged by Appellant no. 2 in USD in the account
of Appellant and hence allegation of export of brass parts at inflaled value s not
justified. Only evidence to support contention of investigation s inform of gata retnigved
by DFS, Gandhinagar; that the partner of Appellant in his statement dated 11.08.2010
has categorically clarfied in answers to questions no. 2to 6, that invoices showing
lower value was issued at the request of overseas customers vis. Mis. DGTL and M/s
Kalat Trading Company, LLC, Dubai; that Appellant has nowhere confessed that lower
value of the goods shown in unsigned invoice was the real price of export goods or thal
higher value shown in five invoices and declared in export documents was actually
inflated one: that out of five consignments were exported to Mis. DGTL and Appellant
No.3 in his statements not admitted or indicate that M/s. DGTL used to import goods
from Appellant no.1 at inflated price or that they had remitted an amount equal to the
lower value declared in another invoices; that it is evident from statement dated
11.08.2010 of Appellant no 2 that the DRI has suspected the export of goods at inflated
value on the basis of report No DFS-EE-2010-CF-31 dated 29.07.2010 of Directorate
of Forensic Science: it is on record that the disputed data was maintained by Appellant
No.3 and investigation has not examined the author of the data about authenticity of
the data retrieved by DFS and hence data is not supported by corroborative
evidence.in his statement dated 11.08.2010; that no evidence is produce confirming
that overseas buyers had declared lower value of the consignments in Dubai; that
documents relied are not admissible as evidence in terms of section 34 of the Evidence
Act, 1872, Bl

{iv) It is not alleged that (a) there was significant variation in value at which
goods of like kind and quality exported at or about the same time or (b] that value was
significant higher as compared to the market of value of like kind and quantity at the
time of export or (c) that there was misdeclaration of goods in parameters such as
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description, quantity, guality, year of manufacture etc; that Customs Valuation
(Determination of Value of Export goods) Rules, 2007mandates a procedure for
rejection of declared value and a method to revise the same; that so called transaction
value has been re-ascertained arbitrarily without affording any cogent grounds and only
on the basis of so called retrieved data by DFS; that even show cause notice does not
propose to reject the value of exports goods though mandatonly required, that the
subject goods were exported by M/s. Amardeep by filing proper ARE-Is; shipping bilis and other
documents with the jurisdictional Central Excise authoribes as well as concerned Custom
House, that the goods were allowed to be exported at declared value. Appellant relied upan
following case laws -

(1) Frost International Ltd. [2006 (208) EL.T. 451 {'m. - Mumbai}]

{2) Veeyam Exports [2011 (265) EL.T 379 (Tri. - Bang.}]

{3} Polynova Chemical Industnes [2005 (178) EL.T. 173 (TH. - Mumbai))

(v)  Accusations made at para 102 of SCN and mentioned at Para 10 of the
impugned order are not supported by any credible evidence and are merely based on
assumption and presumption; that as per char appended under para 10.1 on page 18
of the notice, declared (inflated) value of five consignments exported by Appellant No. 1
was USD 270771.32 and actual value was USD 79653.80; that though the notice does
not specify exact quantum of payment (in USD) arranged by Appellant No 2, from
mathematical calculation it appears that the same works out to be USD 181117.52
(USD 79653 80 minus USD 270771.32;that no evidence is adduced either in the form
of documents from bank or from documents seized from Appellant No.1 or from seized
gadgets in justifying the allegation that since Appellant no.3 was a partner of overseas
buyer of Mis. DGTL it was easy for Appellant no. 1 to manage payment of export
consignment at inflated price; that investigation also does not subscribe details and
mode of payment managed by Appellant no.2, that when it is on record that entire sale
proceeds declared in respective shipping bills was received though official banking
channel in the account of Appellant No.1 from the exporter's account of Dubai duly
supported by Bank Realization Certificates it can not be said that Appellant no. 1 has
managed export realisation. This apar, Appellant No2 and Appellant No.3 were
interrogated for several times by the investigating agency and they could have asked
them to account for receipt of payment from overseas buyers o remove any doubt, if
existed, However no such exercise was undertaken, that neither any documentary
evidence nor any oral evidence behind allegation of managing payment in foreign
exchange is available. t;‘ﬁ?nfi-'if:"
{wvi) Proposal to confiscate brass sanitary fittings weighing 30271.135 Kgs. contained
in the said five consignments under Section 113(i) of the Customs Act, 1962 does not
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arise as it is not established that export was made at inflated price. that even otherwise,
said goods do not fall within purview of Section 113 of the Customs Act, 1962 that
Section 113 deals with confiscation of goods attempted to be improperly exported and
not the goods already exported. It may kindly be noted that every clause of Sechon 113
justifies the above caption. For instance, Clause (a) reads "any goods attempted to be
exported by sea or air". Clause (b) reads: "any goods attempted to be exported by land
on inland water” The rest of the clauses also read likewise. Contrary to this, a
significant contrast is noticeable in Section 111 which empowers confiscation of
imported goods. The caption for Section 111 reads. "confiscation of improperly imported
goods.." Every clause of this Section uses the word “imported” and not the expression
“attempted to be imported”. In other words, Section 113 does not cover goods which
have been already exported or say that it covers only goods which have been entered
into customs barriers and are yet to be exported. This is further evident from definition
of the word “export goods” under Section 2(19) of the Act. It defines that "export goods”
means any goods which are to be taken out of India to a place outside India and not the
goods which are already taken out of India. Hence, the subject goods exported by
Appellant No.1 cannol be confiscated under Section 113(i) of the Customs Act, 1962.
They relied upon the following decisions in support of ther above submissions (1)
THOMAS DUFF AND CO. (INDIA) PVT. um. [2000 (123) EL.T. 330 (Cal)! and (ii) K.
KAMALA BAI [2005 (186) E.L.T. 458 (Tri. - Chennai)].

(it} It is further submitted that since goods already exported cannot be
confiscated as such goods are not available in India. It is settled principle of law that
when the goods are not seized and not available, confiscation of the same cannot be
ordered, as option to redeem the goods on payment of fine under Section 125 of the Act
can be offered only when the goods are physically available either with the department
or with Appeliant and relied upon in the decision of the Larger Bench of Hon'ble Tribunal
in the case of SHFV KRIPAISPAT PVT. LTD. (2008 (235) EL.T. 623 (Tn. - LB): 2008
(235) EL.T. 623 (Tri. - L13)}. Option to pay fine in lieu of confiscation is governed under
Section 125 of the Act and according to it, order for confiscation can only be passed
when the same is authorized by the Act However, in this case. there 15 no power to
confiscate the goods already exported under relevant Section 113. Therefore, such fine

-

is not imposable by the authority under Section 125 of the Customs Act, 1962 P

{ wiii) Imposing penalty under Section 114 (i), like confiscation of aiready
exported goods under Section 113 of the Act. is aiso against the law. that Section 114
stipulates penalty for attempt to export goods improperly. It does nol empower
adjudicating authority to impose penalty on exporter for the goods already exported.
Particularly because, goods already exported are not liable to confiscation under
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Section 113. Under the circumstances any of the act or omission on part of Appellant
no.1 although not admitted but even if considered to be true for sake of argument,
would not render them liable to penalty under Section 114 of the Act as it is outside the
junsdiction of adjudicating authority, that even otherwise, when accusation of inflated
value of export goods is arbitrary, for the reasons discussed in foregoing paras, no
penalty can be imposed on Appellant No.1, as held in the case of Polynova Chemical
Industries; that as such neither the exported goods can be confiscated nor can penalty
be imposed on Appellant under provisions of Section 113(i) and 114(in) respectively.

(ix) There s no wviolation of any of the conditions lad down under the
Customs Act, 1962 and rules framed there under or instructions issued by the CBEC faor
export of goods by Appellant no.1 in the capacity of 100% EOU. The consignments
were legally exported and sale proceeds were duly accounted for through appropriate
banking channel. Therefore, question of restricting NFE to the extent is not justified and
illegtimate; that even otherwise, there is no provision either in the Customs Act, 1962 or
the Central Excise Act, 1244 which may empower the adjudicating authorty to agjudge
or restrict the NFE. It is within power of the Development Commissioner, KASEZ,
Gandhidham in this case, who is functioning under the Ministry of Commerce and who
have vested powers to monitor NFE of EOUs. It is also submitted that they have filed all
periodical reports and returns regularly with the said authonty from time to bme and it
has not objected to valuation of the goods exported or achievement of NFE. In any
case, NFE is worked out year wise and not consignment wise. It is not alleged by
investigation that NFE during the period under reference falls short if revised value
proposed in the notice is taken into consideration. Hence, proposal of restricting NFE is

not only outside the jurisdiction of the notice bul also legally unwarranted s

(%) There is no evidence in support of aliegation that imported brass scrap
was diverted in open market finished goods purchased from job workers, that proposal
to confiscate brass scrap weighing 123.585 MT wvalued at Rs. 21600513/- imported
under Section 111 (o) of the Customs Act, 1962 which is used by the job worker itself
proves that the imported scrap was used in the manufacture of exported finished
goods_; therefore, confiscation of goods and order confirming duty amounting to Rs.
44 81,076/- along with interest under Section 28(4) and 28 A 15 not sustainable; that
there are contradictory views in the allegations, that on one side it is alleged that they
made huge cash paymenis to the job workers, which means that the notice admits that
job workers were paid job charges by them for the job work undertaken by them, that on
the other hand, it says that they could not produce any Challan/ Invoice for movements
of goods to job workers hence it is concluded that they had malafide intention to divert

the duty free raw matenals in the open market, that when the investigation itself has
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recorded that they have paid job charges in cash to the job workers, how can it be
claimed or presumed that raw materials were intentionally sold/ diverted? Similarly, at
one place it is alieged that they have purchased finished goods from job workers
However, there is no evidence in support of the same. It appears that the nveshigabon
either failed to understand the term and meaning of job worker, though defined under
the law or deliberately overlooked it. It is an established business practice that job
workers charge labour (job) charges for the work underaken by them on the raw
materals supplied to them. They do not sell the Fimished goods and if they sale it, they
are traders and not job workers. There can be persons doing both, i.e. trading and job
work, but when they sale the goods, it s always in the capacity of traders and not as
job worker In any case when job charges were paid by them, as admitted in the notice
itself be it in cash, il cannot be suspected that imported brass scrap was sold or
diverted in open market; that Appellant No.2, had categorically submitted in his
statement dated 11.08.2010 that during the period from March, 2008 to October, 2008
he had engaged different seven job workers {as named in the statement) for job work
and final products were obtained from the said job workers, that he had paid in cash the
job charges. He had also deposed that wherever quantity of final products was in
excess of the quantity supplied to the job workers, differential amount of such matenal
was also paid to the job worker. Mot only this, it is also evident from heading of column
no. 3 of each table appended on page 3 to 6 of his statement (referred as Annexure-C
of DFS) that it reflects "Qty. of Brass scrap given for job work in Kgs." Simdarly, column
no. 4 reflects amount paid as job charges. Therefore, it is absolutely erronecus to
conclude that no goods were sent for job work or that finished goods were purchased
from job workers or that imported brass scrap was sold/ diveried in open market. On the
contrary, it is evident from the notice that Appellant No.1 had obtained more guantity
from job workers by paying differential amount for the raw matenals used. In other
words, it had utilized more quantity of raw materials then imported duty free and had
exported the same in accordance with the law. " N

(xi) The investigation failed to produce any evidence to prove that imported
brass scarp was diverted by Appellant No.1; that purchasing finished goods for export
from job workers is purely and surely based on presumption, that only one such job
worker viz. M/s. Bhagirath Brass Industries, Jamnagar was examined during
investigation. The statement of a job worker confirms in no uncertain terms that semi
processed brass parts were sent to them for further processing by Appellant No.1 on job
work basis. It does not even remotely say that brass scrap was purchased by them or
finished goods were sold to Appellant No.1. Even the figures of job work deposed by
him in his statement almost tally with the table appended under answer no. 23 of
Appellant No.2's statement dated 11.08.2010. Therefore, there is no reason o
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disbelieve the same. As regards other job workers named in the statement. it is
submitted that they had processed some other small paris of brass building hardware/
bathroom fittings required to be assembled with final products manufactured by
Appellant No.1; that no investigation was camed out in respect of all other. that they
further wish to clarify that it had always sent semi-processed (casted) brass paris to all
job workers and not the scrap; that this apart, goods received from job workers were
further put to process of fitment/ assembling, finishing, guality testing. packing etc
before the same were exported; that it is not alleged that they did not have the required
manufacturing facility. It is undisputed that the unt was visited by the officers of DR
during search on 08.02 2010 and they had seen the plant and machinery. Similarly,
Appellant No.2 had also given details of plant and machinery- in answer to question no.
15 of his statement dated 09.02.2010, as such there was no question of purchasing
finished goods from open market for export by them. They further submit that services
of job workers were taken only in few cases due to either specific requirement of the
overseas buyers or in cases when some machines of our plant were out of order/ under
repairs, but that does not mean that entire products were got manufactured from job
workers. Appellant No.1 submit that that Section 111 (o) stipulates that any goods
exempted, subject to any condition, from duty or any prohibition in respect of the import
thereof under this Act or any other law for the time being in force, in respect of which the
condition is not cbserved unless the non-observance of condition was sanctioned by the
proper officer, are liable for confiscation. To justify confiscation under Section 111 (o) o
has been alleged that they have viclated conditions of Notification No. 52/2003-Cus
dated 31.03.2003 and of B-17 Bond. Appellant has not violated any of the main

conditions of the subject notification. There are mainly three conditions viz.

(1) The importer has been authorized by the Development Commissioner to
establish the unit for the purposes specified in clauses (a) to () of the opening
paragraph of this notification; T;f:

(2) The unit carmes oul the manufacture, production, packaging or job-work or
service in Customs bond and subject to such other condition as may be specified
by the Deputy Commissioner of Customs or Assistant Commissioner of Customs
or Deputy Commissioner of Central Excise or Assistant Commissioner of Central

Excise, as the case may be, (hereinafter referred as the said officer) in this
behalf,

(3)  The unit executes a bond in such form and for such sum and with such authority,
as may be specified by the said officer
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{ it All the above conditions have been satisfied in as much as the unit is
authorized by the Development Commissioner. KASEZ, Gandhidham, the unit cames
out manufacture, packaging etc. in bonded premises and it had executed B-17 bond
with the jurisdictional central excise authorty. They have also achieved positive NFE
during entire period since beginning. This apart, it is undisputed that finished products
made out of imported brass scrap were exported in due discharge of obligation by them
and as the post importation condition is duly fulfilled by them and therefore the brass
scrap under reference cannot be confiscated under Section 111(o) of the Customs Act,
1862, Further submitted that it is not a case that job work is not permitted under the
100% EOU Scheme or under notification No. 52/2003-Cus. On the contrary, the same is
liberally allowed under the scheme in EXIM Policy

{xiin) CBEC has also formulated guidelines in accordance with the EXIM Policy
as could be seen from relevant notification and also from CBEC Circular No. 65/2002-
Cus.. dated 7-10-2002 (F. No. 305/53/2002-1'1'1") as amended vide Circular No.
26/2003-Cus., dated 1-4-2003 and Circular No. 93/2002-Cus., dated 20-12-2002
Therefore, at the most, it can be said that services of job workers were obtained for
certain process that too for some time by Appellant No.1 without following prescnbed
procedure of obtaining permission from the jurisdictional central excise authority as
envisaged in the notification and CBEC Circular No. 65/2002-Cus., dated 7-10-2002
issued from F. No. 305/53/2002-FTT as amended vide Circular No. 26/2003-Cus., dated
1-4-2003, but that by stretch of any imagination cannot mean that the imported scrap
was sold in open market and the goods exported by them were purchased from job
workers. The ermor commitied by them, therefore, can be termed as a techmical breach
and bonafide mistake. However, for such bona fide lapse, the imported scrap does not
become liable to confiscation under section 111(o), that considenng the above aspects.
the duty demand of Rs. 44,81,076/- under section 28(4) of the Customs Act, 1862 read
with Section 72 of the Customs Act, 1962 in the nobice is not at all justified in as much as
it has not been established by investigation that brass scrap imported under 100% EOU
scheme by them was diverted in open market or that it was not used for intended
purpose. On the other side, it is fairly proved by them that imported brass scrap was
utilized for intended purpose ie. in manufacture of the products exported by them and
the same was never sold or diverted in the market Therefore, question of demanding
import duty, either under Section 2B or under Section 72 of the Customs Act, 1862 does
not arise: that the demand of customs duty amounting to Rs 44 81,076/ has been made
under the provisions of Section 28(4) of the Custormns Act, 1962 read with Section 72 of
the Customs Act that when there is no short levy or non levy of import duty and when
duty demanded is not sustainable, demand of interest under Section 28 M does not
survive: that the Show Cause Notice is badly time barred
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{xiv) Section 28(1) of the Act stipulates to issue notice for payment of duty,
interest etc. within a period of six months from the relevant date. Section 28(4) for
invoking extended period, referred in the notice, is applicable only if there is collusion or
willful mis-statement or suppression of facts by importer. As discussed herein above,
none of the above elements is present in this case hence extended period of five years
cannot be legally invoked to demand so called short payment of duty. There is no
discussion in the notice as to how the extended period is invocable in the present case.
However, the department has fastened this charge without any ewidence. Hence
impugned notice is not sustainable being time barred: that no penalty can be imposed
on them under Section 114A of the Customs Act, 1962, as no duty or interest is short
levied in the present case for the reasons discussed supra. They submit that unless it 1s
proved with cogent documentary evidence that they have sold the imported brass scrap
in open market and the same was not used for intended purpose, duty under Section
2B(4) or interest under Section 2BAA cannot be demanded nor can penalty under
Section 1 14A be imposed

{xv) Appellant being an 100% EOU are required to fulfil vanous conditions are
follows <{a) The unit shall export its entire production excluding rejects and sales in
the DTA as per provisions of Exim Policy for a period of five years,

(b)  The unit would be under obligation to achieve the minimum stipulated level of
NEPF as prescribed in Appx-1 of the Exim Policy.
{c)  The unit shall be Customs bonded and execute a general bond in form B-17 (with
surety/security) binding themselves, inter alfa -

(i) to observe all the provisions of Customs Act, 1962, Central Excise Act,
1944 and the rules regulations made thereunder;

(il  pay on demand all duties and rent and charges claimable on account of
the said goods under Customs Act. Central Excise Act and Rules/Regulations made

thareunder,
(i)  to observe and comply with all the provisions of the manufacture and other
operations in a Warehouse Regulation, 1966, Warehoused Goods (Removal) & Aol
-.Il-\. | -:_'_ e

Regulation, 1964,
(iv) to maintain detailed accounts of all imported and indigencus goods used
in the manufacturing processes and in operation in proper form including of those

remaining stocks and those sent outside.
{3vi) Appellant submitted that there was also pre-condition that the unit shall

comply with such other terms and conditions as imposed by the jurisdictional Customs
and Central Excise authorities and the substantial activity of manufacture shall be
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carmed out within the bonded premises in terms of CBE & C. Circular No. 65/2002-
Cus_, dated 7-10-2002. Appellant submitted that they were granted all facilities and

privileges of EOU scheme. The EXIM Policy provided for duty free imported/indigenous
procurement of raw-materials, capital goods etc. for the manufacture of export goods.

(i) The manufacturing of brass articles and the allied products is basically a
labour intensive manufacturing process carried out in various aspects of manufacturing
such as casting, polishing, elc. and due to this nature of operations, an inventory control
syslem and issue, receipt system to job workers have been devised which s prevalent
in most of the manufacturing units at Jamnagar. The allegation of abating diversion of
duty free goods were not correct and their allegation that Appellant had colluded with
job workers in diversion of duty free goods was not tenable and they had not misused

any provisions of aforesaid circulars, rules and regulations

{xwiii) Main charge against Appellant that they had diverted the imporied/legally
procured duty free raw malerial and had not utilized in manufacture and export of
product and had diverted duty free matenal to local market and had substituted the
same with legally procured matenal is also unsustainable specially on the ground that
no evidence, whatsoever, of sale of duty free raw material or any clandestine
procurement of local raw material could be established by the Revenue and further the
allegation of wolation of EXIM Policy, notificaton and guidelines stipulated in the
circulars, Appellant had complied with substantive provisions and used the material in
accordance with the purposes of the scheme for manufacture of articies/products, which
were eventually exported under the physical supervision of authorities and if there is
any minor lapses, the same was only procedural in nature. !5 ._;’_:'-
(xix) It is not denied that there might be some lapses in the observance of said
notification, however, from the record there is no glaring averment which could establish
that there was some deliberate deviabion/disposal of matenal or any other loss to
Revenue, but imported/duty free procured matenal were utilized in accordance with the
notifications, for the manufacture of export products which were exported under physical
supervision of Central Excise officers. They relied the decision of the Hon'ble Apex
Court in the case of Mangalore Chemicals & Fertilizers reported as 1991 (55) E.L.T.
437 (S.C.)

{3x) It is further submitted that conditions may be substantive, mandatory

based on considerations of policy. and some others may merely belong to the area of
procedure. It will be erroneous to attach equal importance o the non-observance of all
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conditions irrespective of the purposes they were intended to serve. It Is now a tnte law
that the procedural infraction of notifications/circulars etc. are to be condoned if exporis
have really taken place and the law is settled now that substantive benefit cannot be
denied for procedural lapses. Procedure has been prescnbed to facilitate verfication of
substantive requirements. The core aspect or fundamental requirement for debate is its
manufacture and subsequent export. As long as this requirement is met, other
procedural deviations can be condoned. They relied following case laws:-

(a) Udai Shankar Triyar - 2005 AIR SCW 5851,
(b)  M/s Mulji Mehia & Sons Private Limited - 2006 (206) E.L.T. 463 (T},
(c) M/s. Malwa Industries Lid -2009 (235) E.L.T. 214 (S.C )

(d)  Mis.Kartar Rolling Mills -2006 (197) E.L.T. 151
(e) M/s.Eagle Flask Indusines Lid. -2004 (171) E.L.T. 286)
() Mis. Tata Oil Mills Co. Ltd. (1989) 4 SCC 541

(xxi)  Appellant submitied that they had been regularly achieving the positive NFE as
an 100% EOU, during the said period as below:

Year  Outfiow: CIF  |inflow FOB |NFE (Rs.in |[NFEin |
i value of imports of |value of lakhs) ‘times with |
, raw material &  |exports (Rs. reference |
icapilal goods (Rs. [in lakhs) to outfiow
' in lakhs) |
| |
!
2006-2007 | _'ja_:ﬁéﬁiﬁi' 493404322 | 107544132 128
| | |
: I
. S | Ty ——— |
2007-2008 43414552{ 69354022.7| 25939340 T_: 1.Eﬂi
| |
2008-2008 | 'éﬁiﬁ’ﬁiﬁif 636095905 31 Ediila"a.'s*i R W&i
R
llant No.2 and A llant No.3 E

Appellant no. 2 in his grounds of appeal. while discussing the facts and grounds as narated by
Appellant No.1 as above, further refied upon the case laws in the case of Mfs Thomas Duff & Co
(India) Pvt Lid reported as 2000(123) ELT 330 (Cal) and in the case of K. Kamila Bal reported as
2005(186) ELT 458(Tn-Chennai) It s aiso contended by Appeliant no.3 that since the goods are
already exported, penalty cannot be imposed under Secton 114 as penalty can be imposed for
attempt to export goods improperly, that Customs Act no where provides to enlarge its appicability
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to the area beyond the termtory of India; that provisions. of the Adt cannot be invoked against any
partner of the fimns who are operating their business from a place outside India,

4 Personal hearing in the matter was attended by Shn R, Subramanya, Advocate on
behalf of all the three Appellants who reerated grounds of appeal and details mentioned n their
letier dated 03.08.2017 It is contended that they have followed all rules and regulations; that they
have achieved postive NFE as certified by Deputy Commissioner. Kandla SEZ; that they have
explained these facts to the adjudicating authority but he ignored to look nto these facts; that the
goods are not available for confiscation and hence cant be confiscated as held by Honble
CESTAT/ courts in many cases’ that the goods have not been diverted by them in local market
and to the depariment has no ewdence fo thes effect even after detaded invesbgaton; that they
must not be penalized for acheeving positive NFE, that their appeal should be allowed in view of
these facts, Appeltant in their wiitten submession dated 03.08 2017 prowded details relating to Job
work and submitted that excess materials used by the job worker for processing of goods had
been rembursed separately and job work charges were atso pad to them. No one appeared from
the department despite P H. notices ssued to them.

FINDINGS

5. | have gone through the impugned order, appeal memorandum fied by Appedlants
and records of personal hearing. | find that issues to be decided in the present appeals ane

(i) whether Appeliant has exported the goods at inflated value or not? and whether such goods

were liable to confiscation and redemption fine under the Customs Adt, 1962 or not?

(ii) whether adjudicating authority has nghtly confirmed the demand of import duty to the tune of
Rs.44,81,076/- on the imporied brass scrap under exemption noffication 52/2003-Cus dated
31.03.2003 by Appellant no.1 or not? and whether such goods were liable to confiscation and
redempton fine or not? N
(i) whether Appellant no. 1 is kable to Penalty under Section 114 (i) and Section 114(A) of the
Customs Act, 1962 or not

(iv) Whether penaties were comectly imposed on Appellant no2 under Section 112fa), 1124,
114(=) and 11484 or not?

(v) Whether penalty i comedy imposed under Section 114(iii) on Appeliant no.3 or nat?

. At the very outset, | would like to take up the issue of challenging constitutional
validity of prowisions of Section 28(11) of the Customs Act, 1862 by Appellant No.1 where they
rebied upon Hon'ble High Court, Delhi's decision in the case of Mis. Mangall Impex Lid reported as
2016 (335) ELT (605) (Del). In this regard, | find that the department has filed Special leave petition
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in the Supreme Court reported as 2017(349) ELT A 98(SC) wherein Honble Supreme Court has
granted Stay of operation of impugned order of Hon'ble High Court, Delhi. Also, CBEC wde
instruction from F No. 276/104/-Cx-84, (pt.) dated 03.01.2017 clanfied as under -

“Subject | Inclusion of Show Cause Nolice issued in refation to sub-section
(11} of Section 28 of the Customs Act, 1962 on the competency of officers of
DGDRI DGCE! and Customs (Prev.) in the Call Book - Regarding

| am directed to refer to Board Instruchions of even no. daled 29-6-2016
[2016 (337) ELT (T11) & 28-12-2016 [2017 (345) ELT fT?.l} {copy available on
CBEC website) on the above subject.

2 in this regard. | am directed fo say that Ihe Board inter alia, had
referred [he isswe of pending adudications of cases covered by the above said
Board Instruction to the Ld. Solicfor General of india. The Ld Solieior General has
opmed, inter ala, that n view of the unconditional stay i force, granted by the
Hon'ble Supreme Cowr, the Departmenl could comlinue with adjudication of the
Show Cause Notices hitherto coverad by the Mangal impex judgment

3 Thus in view of the opinion of the Ld. Solicitor General, the Board
Instruction of even no. dated 29-6-2016 & 28-12-2016 on the above subject are
hereby withdrawn, Consequently, the Show Cause Notices, which were kepl in the
Call Book in view of the above said Board Instructions, needs to be laken out of the
Call Book immediately and the adjudicabion of such Show Cause Naotices are to be
proceeded with in accordance wilh faw,

6.1 In view of the above legal status and CBEC's dlarification, | find that the argument
made by Appellant that Joint Director of DRI has no jursdiction to issue the show cause notice for
the peniod pnor to 08.04 2011 is not tenable and legal at all.

M
7. | find that Appellant No.1 hﬁmﬁﬁﬂmmﬁmﬁnﬁemﬁm&ﬁmmj
ground that the there is no comoborating evidence that the export was at higher valuations. | find
that the fact of ssuance of paraliel invoices by Appeliant no 1 remains undsputed. |t is also not in
dispute that details of parallel invoices were refneved and obtaned through Direclorate of Forensic
Science, Gandhinagar, which implies that Appellant no.1 through Appellant no.2 and Appediant
no.3 had concealed the details and kept the depariment in dark by suppressing the facts.
Appellants faded to justify their bona fide in issuing parallel invoices and logic behind remaoving the
detais from thesr necords. | also find that Appeliants have not produced any evidence 1o justify the
requirement of invoices having lower value by the foreign buyer especally when Appellant no,3
son of Appellant no.2 is one of the pariners in the foreign buyer, namely, Mis. DGTL. In spie of
being partner of the foreign buyer, Appellant no. 3, son of Appellant no.2, a partner of Appeliant
no. 1, failed to explain the end use of such undervalued invoicng. Reasoning given by Appellants
that the invoices showing lower value was to please the foreign buyers is a convenient but not
convincing answer at all | find that while challenging the allegation and raising the issue of
corroborating evidence, Appellant no.1 has not challenged the facls discussed
hereinabove. Appellant has not produced any evidence like details of cost of

production, market price in domestic market and in foreign market, contemporary value
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and character of goods in export market in terms of their specific product to justify the
valuation of exported goods adopted by them invalidating the paralle! invoices issued by
them. | find that no positive argument has been put forth by the Appellants and,
therefore, | am not inclined to believe that the paraliel mvoices were issued to please the buyers. In
absence of any proper and positive reply from Appellants, | am inclined to uphold the
demand confirmed by the adjudicating authority.

B. Appellant No.1 has argued that the goods not available for confiscalion
can not be ordered for confiscation. | find that the Appellant is 100% EOU and imported
duty free Brass Scrap under Exemption Notification 52/2003-Cus dated 31.03.2003 for
the purpose of manufacture of excisable goods and its subsequent exportation and on
execution of general bond. Relevant portion of Notification 52/2003-Cus reads as
under -

“In exercise of the powers conferred by sub-section (1) of section 25 of the Customs Act,
1962 (52 of 1962) (herainafter referred to as the said Customs Act), the Central
Government, being satisfied that it is necessary in the public interest so to do, hereby
exemplts -

{a) all goods as specified in the Annexure—l to this notification, when imported or
procured from a Public Warehouse or a Private Warehouse appointed or licensed, as the
case may be, under section 57 or section 58 of the said Customs Act or from international
exhibition held in India for the purposes of -
] manufaclura of articles for export or for being used in connection with the
production or packaging or job work for export of goods or services by axport-onented
underiaking (hereinafter referred lo as the unit) other than those referred 10 in clauses
(b}, (c} and (&), or

{b).
3 .
@ >

from the whole of the duty of customs leviable thereon under the First Schedule to the
Customs Tanff Act, 1875 (51 of 19753) and the additional duty, if any, leviable theraon

under section 3 of the said Customs Tariff Act, subject to the following conditions. namely

(1 The imporer has been authorised by the Development Commissioner to
establish the unit for the purposes specified in clauses (a) fo (e) of the opening
paragraph of this naotification

(2) The unit carries out the manufacture, production, packaging or job-work or
service in Customs bond and subject to such other condition as may be specified by the
Depuly Commissioner of Customs or Assistant Commissioner of Customs or Deputy
Commissioner of Ceniral Excise or Assistanl Commissioner of Central Excise, as the
case may be, (hereinafter referred as the said officer) in this behalf,

(3) The unit executes a bond in such form and for such sum and with such authority,
as may be specified by the said officer. binding himsalf -

{a) lo bring the said goods into the unit or and use them for the specified purpose
menticned in ciauses (a) to (@) in the opening paragraph of this notification;

(b} to maintain proper account of the receipl, storage and utilzation of the goods;

Page 17 of 25



8.1

Appeal No, V2/184,185,189/RA)/2016

: 5

{c) to dispose of the goods or services, the arlicles produced. manufactured,
processed and packaged in the unit. or the waste, scrap and remnants ansing out of
such production. manufacture, processing or packaging in the manner as provided in the
Export and Import Policy and in this notification:

(d)  to pay on demand-

il an amount egual to duty leviable on the goods and interest at a rate as specified
in thie notification of the Government of India in the Ministry of Finance (Deparment of
Revenue) issued under saction 2BAB of the sald Customs Act on the said duty from the
date of duty free import of the said goods till the date of payment of such duty, i -

{i) in the case of capital goods, such goods are not proved to the salisfaction of the
said officer to have been installed or otherwise used within the unit, within a period of
one year from the date of import or procurement thereof or within such extended penod
not exceeding five years as the sad officer may, on being satisfied that there is sufficient
cause for not using them as above within the said period, allow

(i) in the case of goods other than capital goods. such goods as are not proved to
the satsfaction of the said officar to have been used in connection with the production or
packaging of goods for export out of India or cleared for home consumption within a
pericd of three years from the date of import or procurement thereof or withm such
extended penod as the said officer may, on being satisfied that there is sufficient cause
for not using them as above within the said period. allow,

(i)  inthe case of -

{(a) goods produced or packaged, such goods have not been exported out of India,
and

(b) unused goods (including emply cones, bobbins or contaimers, if any. suitable for
repeated use) as have not been exported or cleared for home consumplion,

within a period of one year from the date of import or procurement of such goods or
within such extended period as the said officer, as the case may be, on being satisfied
that there s sufficient cause for not using them as above within the said period, allow;

( in case of falure to achieve the said positive Net Foreign Exchange Earming, the
duty equal in amount to the portion of the duly leviable on the said goods but for the
exemption contained in this notification and the duty so payable shall bear the same
proportion as the unachieved portion of Met Foreign Exchange Earning bears to the
positive Net Foreign Exchange Earning to be achieved along with interest at the rate as
specified in the notification of the Government of India in the Ministry of Finance
(Department of Revenue) issuved under section 28AB of the said Customs Act, on tha
said duty to be paid on demand from the date of importation or procurement of the said
goods till the payment of such duty "

28

-

Appellant has obtained warehousing License no.03/2005-06 dated

03.11.2005 from the Jurisdictional Assistant Commissioner of Central Excise, Jamangar
(hereinafter referred to as "JAC") for warehousing of duty free imported raw maternals
and to manufacture under bond under the provisions of Section 58 and Section 65 of
the Customs Act, 1962 Appellant has executed General Bond B-17 in terms of Para 3
of Notification No.52/2003-Cus dated 31.03.2003 for Rs.1,10,00,000/- before the JAC
on 03.11.2005 because of which Appellant was bound to observe the conditions which

are discussed al opening para of the impugned order and reproduced below for ease of
referance:-

{1 They shall observe all the provisions of the Customs Act, 1962, Central Excise
Act, 1944 and the Rules and Regulations made there under in respect of the sand goods.
(Condition No. 1 of B-17 Bond)

{ii) They shall pay on or before a date specified m a nobce of demand all duties. and
rent and charges claimable on account of the said goods under the Customs Act. 1962,
Ceniral Excise Acl, 1844 and the Rules and Reguahions made thereafter together with
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mterast an the same from the date so speciffed al the rate apphcable. (Condition No. 2 of
B-17 Bond)

They shall discharge all dubies and penallies imposed for violahion of the provisions of
the Customs Act, 1962 Central Excise Act, 1944 Rules and Regulations in the respect of
said goods not removed within one year or 05 years as lhe case may be from the date of
the arder permifting the deposit of the said goods at the said warehouse/EOU. or within
such further time as may be extended. (Condition Mo. 3 of B-17 Bond)

(iv) They shall fulfill the export obligation and condifion shipulated m Customs and
Central Excise Nolifications, as amended under which the specified goods have been
importedisourced, as well as the Impon-Export Policy for April 2002-2007, as amended
from time fo time and to pay on demand an amoun! egual o the Customs and Central
Excise Duties leviable on the goods as are nol proved fo the satisfachion of Deputy
Commissioner of Central Excise & Cusioms fo have been used in the manufacture of the
articies for export and any penalty imposed under Customs Acl, 1962 or Central Excise
Act, 1944 rules or requiations made there under as the case may be. (Condifion No. 10 of
the B-17 Bond)

B2 Thus, Appellant no. 1 imported duty free raw material binding themselves
to the conditions stipulated in the said notification and on undertaking given in B-17
Bond. Therefore, the activites camed out by Appellant (e import of matenal.
manufacture and expor of finished goods are provisional till the bond is duly discharged
by them upon fulfillment of all obligations casted upon them under the law. | find that
Appellant were duty bound to operate under Scheme of 100% export onented unit
under Foreign Trade Policy where every condition stipulated in the scheme is secured
by way of B-17 bond executed by them and any vioiation by Appellant would lead to
enforcement of bond. Therefore, once Appellant has cleared the goods at inflated price
resulting in improper exportation of goods as held in foregoing para, exported goods
become liable to confiscation under Section 113 of the Act and Appeilant becomes
liable to penalty under Section 114 of the Act. The written bond supported by the bank
guarantee continues to be in force even after removal of the goods from the factory,
when exportation of goods is found improper. Appellant no.1 is permitted to warehouse
the duty free imported goods for manufacture of finished goods and its proper
exportation as per the terms and conditions stipulated in the provisions of Customs
Act 1962 and Foreign Trade Policy. Section 125 of the act would be applicable in a
case where confiscation any goods is authorized under the Customs Act 1962
Therefore, though the goods were not available for confiscaton on the date of
adjudication, Section 125 of the Act could be validly invoked in cases like this since

exportation of goods is subject to bond executed by Appellant No.1 N
B.3 In this regard, | would like ta rely on the judgment of the Hon'ble Supreme

Court in the case of M/s. Weston Components Ltd reported as 2000(115) ELT 278 (SC)
wherein it has been held that -
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“It is contended by the learmed Counsel for Appellant that redemption fine. could
not be imposed because the goods were no longer in the cuslody of the
respondent-authonty. It is an admitted fact that the goods were released fo
Appellant on an appliication made by it and on Appellant execuling a bond. Under
these circumstances if subsequently  is found thal the import was nol vaild or
that there was any other irmegularity which would entitie the customs authonties (o
confiscate the said goods. then the mere fact thal the goods were released on
the bond being executed, would nol fake away lhe power of the customs
authavilies to levy redemplion fine.”

The Hon'ble Gujarat High Court in the case of Mis. KayBee Tax Spin Lid

(100% EQU) reported as 2017(349) ELT 451 (Guj) has also held that redemption fine in
lieu of confiscation is imposable even if goods are not available for confiscation where
goods are permitted to be warehoused without payment of duty on furnishing of bond
Relevant Paras of the said judgment is reproduced below -

“£ 1 In the said form. the respondeni-Unit had also deciared thaf the said
written bond shall continuwe 1o be in force, notwithstanding the transfer of goods fo
any other person or removal of goods from one warehouse fo another. The said
bond was also backed by an undertaking On execution of such bond and the
condifions mentioned i the bond, the respondent-Unit was pemiffed o
warshouse the goods without paymant of any duty.

5.2 |t is an admitted posthon that thereafter, the respondent-Unit clandestinely
removed the goods and thereby committed breach of condition by diverting the
goods illicitly into the apen market and the raw malerials which were procured by
foregoing Customs duty have not been used for the purpose for which they were
imparted, and therefore, the goods were liable to be canfiscated,

5.3 Section 125 of the Customs Act. 1962 provides that whenever confiscation
of any goods is authonized by the Acl, the Officer adjudging f may, in the case of
any goods, the imporation or exporfation whereof is prohibited under the
Customs Act or under any ather law for the ime being in force, and shall, n the
case of any other goods, give lo the owner of the goods, an ophon (o pay n lieu
of confiscation such fine, as the said officer thinks fil.

5.4 As observed heretnabove, on the respondent-Umit diverting the goods ilicitly
into the open market and the raw malerials which were procured by foregoing the
Customs duly ware nof used for the purpose for which they were imported, the
Customs authortes were authonzed to confiscate such goods which are iWiicitly
diverted. It is required lo be noled that the respondent-Unit was permitted o
deposit the goods in a bonded warehouse without making payment of the
Cusloms duty. on certain terms and conditions and one of the condiion was that
the finished product was required fo be exporfed meamng thereby the goods
which were permitted to be imporfed and thereafter deposited in a warehouse
without payment of Customs duly, were nol reguived to be sold in the open
market in jndia. Thus, once the confiscation of such goods was authorized,
Section 125 of the Cusfoms Act shall be applicable. However, as the goods were
not avalable for confiscation at the tme of adjudicalion, as the same were
aiready released on bond andfor permitfed to be warehoused without payrment of

dufy on furnishing the bond and undertaking, redemphion fine in liew of .

confiscalion was imposable.

5.5 Under the circumstances. considening the decision of Apex Court rendarad
in case of Waesion Components Limited (supra) and the decision of Kamataka
High Court in the case of Shilpa Trading Company (supra), the Tribunal ought to
have held that the Adjudicaling Authorily cughl to have imposed redemption fine
in ey of confiscation of the goods which were citly diverfed i the open markel,
which were pemmitted fo be warehoused on cerfain ferms and condifions,
including without making payment of Customs duty.

56 Now so far as reliance placed upon a decision of Bombay High Court
rendered in case of Finesse Creation Inc. (supra) and the subseguent decision of
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the sad High Court in the case of National Leather Cloth Mfg. Company (supra)
are concemed, on facts, the same shall not be applicable lo the facts of the case
on hand, since in the matters before Ihe Bombay High Court there was no
bondiegal undertaking executed The submission made on behalf of the
raspondent-Umt thal unless and until the goods are first seized there is no
guestion of confiscation and consequently, there is no guaston of imposmg the
redernphion fine in heu of confiscation is concerned, considenng the language
used in Seclion 125 of the Customs Act, we do nol agree with the same, As
observed hereinabove. Section 125 of the Act shall be applicable in a case where
confiscabion of any goods is authonzed by the Customs Act If it is found that
thare is breach of any of the provisions of the Customs Acl andfor even the
Exportimport Policy, and/or there is & breach of any of the terms and conditions
on_which goods were permilfed lo be imporied witheu! payment of duty and

permitted to be deposited in the warehouse, confiscation of such goods can be
said to be authorized thereafter when it is found that the goods are not avaiable

fi fiscation as the same werg il Til he markel. and the
ich the goods were permitfed fo be imported without payment of
duty is frustrated_in ey of such goods, redemption fine is imposable

6. For the reasons staled above as the goods were nof avadable for
confiscalion, as the goods were afready dwered/permilied 1o be warehoused
withou! payment of duly, on fummishing the bond and the underaking and
thareafter, the respondent-Unil clandestinely and iiicitly diverted the goods fo the
open market, the goods which otherwise were lable to be confiscated, in ey of

confiscation, redempdion fine was imposable.”
{Emphasis supplied)

B.5 The Hon'ble High Court of Karnataka in the case of M/s. Shilpa Trading Co
reported as 2014 (309) ELT 841 (Kar) has also held as under -

“From the reading of the aforesaid order, if is clear thal when goods are habile for
confiscation, and confiscated and released lo the assessee on his execuling a
bond or bank guarantee, the proceedings are concluded holding that if there 15 a
wolation of the provisions of the Act. then the order of confiscation has to follow
as @ matler of course. As the goods are already released in favour of the
assessee mstead of agan laking possession of the confiscated goods, the jaw
provides for payment of fine i heu of confiscation which Is popularly Known as
rademption fine, Therefore, whether the bond executed by the assessee is in
force; whelher the bank guaranfee execuled for due comphance of the bond is in
force or not; whether goods are in possession of the authonty or notl, whether the
goods in existence or not on the day when order was passed 15 tolally nrelevant
The question for consideration is whether the assessee has confravened the law
and the goods are liable for confiscation? Once, that finding is recorded in lew of
confiscation of the goods and oplian 18 given 1o the assessee lo pay confiscahon
fine Le., redemphion fine to retain the goods In that view of the malfer, the finding
recorded by the Tribunal relying on iis earer judgment is 8MONE0US, Funs counter
to the judgment and faw laid down by the Apex Courf in the case of Weston
Components Ltd. v Commussioner of Customs, New Delti reported in 2000 (115)
ELT 278 (5.C), as such impugned order cannol be sustamed. Accordingly, we

pass the folowing f;-k“,
86  In light of the above judgments of the Honble Apex Court and Honble High Courts. 1 find
no infirmity n the mpugned order confiscating exported goods even though not avadable and
imposing redemption fine in fleu of confiscation of goods, Since goods are liable to confiscation.
penalty under Section 1141} s also mposable as discussad hereinabove, | find no mfemity in
order of the adiidicating sulhonly confiscating 123.595 MT of imported Brass: Scrap valued al

Rs.2,16.00513-, and imposition of redemption fine of Rs. 55,00,000¢- under Saction 111{a) and
Section 125 of the Act.
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9 Appellant has contended that there is no evidence of diversion of imported duty
free goods and it was merely a procedural lapse in non obitaining pemission for sending imported
brass scrap for job work. | find that following facts emerges which is not disputed by Appeliant
(i) imported brass scrap was removed by Appellant from therr factory premises
without any vahd docurmnents
(i) no records in respect of movement of imported goods are produced by
Appeliant
(i) Mppelant has not intimated the department about duty free imported brass
scrap removed by them
() the fact remains that emported duty free brass scrap s removed by Appeliant
without payment of duty and accounted for in reconds.
(v}  payments made by Appellants to so called job workers are in cash and kept
out of puniew of recorded transactions through banks

91 | find that above facts mdicate against Appellant no.1's argument that t was a mere
procadural lapse on ther part in not obtaining penmission for job work of goods, | find that Appeliant
no. 1 has not come up with any evidence showing that there was genuine removal of duty free
imported goods and receipt of the finished goods propery, it was not a case  that day to day
challans were being prepared by them showing removal of goods in the registers maintained in
respect of removal and receipt of goods, job work invoices rased by the job worker, status of work
in progress in respect of raw matenial etc. Therefore, the transactions of Appellant no.1 are not
recorded transactions to clam their bona fide. Appellant failed to justify recespt of hagher quantty of
finshed goods as against the quantity of inputs removed by them. It is not explained as to why
details of so called job workers were kept only in form of data in the computer and was only
available when reineved by the DFS, Gandhinagar, All these facts lead to a conclusion that
Appeliant no.1 failed to prove the genuineness of removal of duty free imported brass scrap from
their factory. | am not convinced with the argument that goods cleared for job work and retumed
back are bona-fide removal by Appellant no.1 n absence of evidences to this effect. Therefore, the
appeal fled by Appellant no.1 does not sustain and | hold so. Accordingly, | reject the appeal filed
by Appellant No.1 against order of confirming demand of Rs.44,81,076/- under Seclion 28 of the
Act.

10 Appellant No.1 has argued that the adjudicating authorty has no junsdiction fo
restrict the Net Foreign Exchange against the said Five consignments exported improperty. | find
that it would be appropriate to refer condibon 3 (d) ()l) of Notification 52/2003-cus dated 31.03.2017
which s re-produced below -

“3) The unit executes a bond in such form and for such sum and with such authanty,
as may be specified by the said officer, binding himse/f -
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falto bring the sald goods fnlo the unit or and use them for the specified purpose
menfioned in clauses (a) to (e) in the opeming paragraph of this notification.

{b) fo maintain proper account of the receipl, storage and uliization of the goods,

(chto dispose of the goods or services, the articles produced manufactured,
processed and packaged in the unil, or the waste, scrap and remnants ansing ouf of
such production, manufacture, processing or packaging in the manner as provided
in the Export and Impart Policy and in this notification,

(d) to pay on demand-
i) an amount equal fo duly leviable on the goods and mierest al a rale as
specified in the notificabion of the Governmeant of India in the Ministry of Finance
{Department of Revenue) issued under section 2848 of the said Customs Act on
the said duly from the date of duly free import of the sad goods tll the date of
payment of such duly, if -

i in case of faiure lo acteve the said posifive Nel Foreign Exchange
Earning, the duty equal in amount to the portion of the duty leviable on the said
goods but for the exempbion contained i this notification and the duty so payabile
shall bear the same proporfion as the unachieved portion of Nel Foreign
Exchange Eaming bears lo the positive Nel Foreign Exchange Earming lo be
acheved along with inferest af the rale as specified in the nolification of the
Govermmen! of India in the Ministry of Finance (Depantment of Revenus) issued
under section 28AB of the said Customs Acl on the said dufy lo be paid on
demand from the date of importation or procurement of the said goods i Hhe
payment of such duty”

10.1 | find that above condition stipuiates to demand customs duty in case of failure to
achieve postive Net Foreign Exchange. which inherently empowers adudicating authorty fo
decide on NFE as he & to demand customs duty on account of viclation of the provisions of the
notification | therefore find no ment in pleas of Appellant no. 1'on this count.

1 | find that Appellant no.2 s partner of Appellant no. 1 and he is the concemed
person for entre business activity of Appellant ne.1. In his statement dated 11.08.2010, Appeliant
no.2 has accepted that the details retneved from the Hard Dssc. Pen drive et recovered from the
office premises of Appellant no.1 were generated by his son Shn Ankit D Chngam, Appellant no.3,
who used o sit in the office of the Appellant No.1 and was helping 1o run the company in un
authorized way. Appeliant No.3 n his statement dated 12 .02 2010 accepted that he was a partner
of one of their foreign buyers namely Mis. Daman General Trading LLC, Dubai and he used to get
orders for Appellant no.1 if the tems required by Mis. DGTL were available with Appellant no. 1.
Thus, | find that Appeliant no. 2 and Appellant no.3 have acted jointly for improper export and
diversion of duty free mported goods as discussed in foregoing paras and hence they Appellant
No.2 has rendered himself liable o penalty under Section 112(i), Section 114{iii) and Section
114AA of the Act and AppellantNo.3 has rendered himself kable to penalty under Section114(ii) of
the Act vanous provisions of the Act. |, therefore, find no infirmity in mpugned order for mposing
penalty on Appellant no.2 under Section 112(i), Section114(jii) andSection114AA of the Act and
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penalty on Appellant no.2 under Section 114 (i} of the Act for the quantum as decided in the
impugned order

12. As regards simultaneous penalty on the Parinership firm and the pariner, | find that
it is not the case that penalty has been imposed on all the partners of the firm in addtion to the
business firm. | find that the Honble Bombay High court in the case of Mis. Amiitiaskhmi Machine
Works reported as 2016(335) 225 (Bom.) has held as under -

82 The saguel [o the above discussion is that the first question s required o be
answared in the affirmalive, thal is simullanecus penallies can be imposed an the firm
gnd the parners under the Act and more parficularly under Section 112{al of Hhe Act
However 85 the Act iself sipuiates, the same would be subjec] fo lhe parlies proving
that the cantravention has faken placed withou! fhewr knowledge of despile exercize of
afl due giigence fo prevent such coniravenfon
83, As regards the second gueshon. the decision of the Division Bench of this Court in
“Textopas! indusines v, Addifional Commrssianer of Customs™ reporied n 2007 {(272)
EL T 513 (Bom.) lays down the correct law in holding that if /5 permissibie o impose
penally separately on partnership firm and the parners in adudication proceedings
under the Cusfoms Act

(Emphasis supplied)

121 | also find that Hon'ble Madras High Court in the case of N. Chittaranjan
reported as 2017 (350) ELT 78 (Mad) has held that,

"3, In the considersd opinion of e Courd, (0 the light af the above ciled judgments,
pafally on the partner 35 well as the parfnercshin Firm can be simullageously imposed
and of course. impositlon of penalty both on the Fym and ifs pariners, depends upon

ihe facis of each case
(Emphasis supplied)

13, Appellant no.3 has reied upon a decision of the Honble Calcutta High Court
reported as 2000 {123) ELT 330{Cal) to say that no penalty was imposable on him under sechon
114(iii) of the Act when the goods are not avaiable for confiscation. | find that the order for
confiscation of goods and imposition of fine even when the goods are not available has already
been discussed in foregoing paras. | further find that Hon'ble Bombay High Court in the case of
M/fs. Bussa Overseas & Properties P Lid reported as 2004 (1683) ELT 304 (Bom) dissented with
the above decision and held as under - -

7

vevieoo. The mere fact that the importers secured such clearance and disposed of the
goods and thereafter goods are nol avadable for confiscation canno! divest the Customs
Authonties of the powers fo levy penally under Sechion 112 of the Acl. Shri Chagla relied
upon the decision of Calcutta High Court reported in 2000 (123) EL T. 330 (Cal) = 1976
Tax. LR 1587 (Thomas Duff and Co. {india) Lid v. Collecior of Customs and others). The
Calcutta High Court took the wiew in a case of export where a show-cause nofice was
issued as lo why penal action showid not be taken, thal once the goods were exported
andfor not avalable for confiscation. then the Customs Authorty had no junsdiction to
initiate the procesdings by issuance of show-cause natice for levy of penalty. It is not
possible fo share the view taken by the Calculta High Count. The power fo levy penally is
nol dependant upon availability of the goods imported or exported The power o levy
penally arises because the imporler or exporter has done or crmitted an act in relation to
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goods and which renders such goods liable for confiscation. The power in our fudgment
o lev WAl Authorits he con i at the
goods imported or exporfed werg lable to confiscation because of act or amission on the
part of the imporfer or exporier as the case may be. The power 15 nol dependant upan the
avaiability of the goods Il is therefore nol possible o accede fo the submission of Shn
Chagla that as the goods covered by 45 consignments were not avallable for confiscation
under Section 111 of the Act the Custorns Deparfment cowld nol have commenced

proceedings under Section 112 of the Act far levy of penally ™

14,

(Emphasis supplied)

In light of the above discussion | hold that the appeais filed by Appellant no.1, Appeliant

no.2 and Appellant no 3 are not tenable and are required to be rejected. |, therefore, reject all three

appeals filed by them

g h

141 The appeals filed by Appellants stand disposed off in above terms.
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Jamnagar sub-Commisionerate, Jamnagar,

4) Guard File
5) F No WV2M185/RAJI2016
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