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M/s. Amardeep Export, Plot No.414&415, GIDC, Phase-ll, Dared,

Jamnagar (hereinafter referred to as "Appellant no.1"), Shri Dinesh Bhimjibhai

Changani, Partner of Appellant no.1 (hereinafter referred to as "Appellantno.2) Shri

Ankit Dineshbhai Changani, Partner of Appellant No.1 (heretnafter referred to as

"Appellant No.3") and have filed appeals against Order in Original

no.46/ADC/PV12015-16 dated 31 .03.2016 (hereinafter referred to as the "impugned

order") passed by the Additional Commissioner, Central Excise, Rajkot (hereinafter

referred fo as "the lower adjudicating authority").

2. The brief facts of the case are that Appellant No.1 is an 100% EOU

engaged in manufacturing of brass ingots/billets, parts and accessories from imported

duty free Brass scrap under Notification no. 52i2003-Cus dated 31.03.2003. The

finished goods after being manufactured, are exported (Physical Export & Deemed

Export) as well as cleared into DTA on payment of duty after obtaining permission from

KASEZ. Acting upon an intelligence officers of DRl, Jamnagar & Gandhidham

searched the factory premises of Appellant no. 1 on 08-02-2010 and recovered

incriminating documents and electronic gadgets viz., Computer, Hard disks and data

storage pen drive and CDs and placed the same under seizure under panchnama.

Search was also conducted at the residential premises of Shri Ankit Dineshbhai

Changani (Appellant No. 2) on 08.02.2010 and a computer hard disk was seized

under panchnama. Contents from these gadgets were retrieved and obtained from the

Directorate of Forensic Science, Gandhinagar ("DFS" for brevity). lnvestigation

revealed that Appellant no.1 has exported five consignments totally weighing at

30271.135 kgs declaring value of the goods as USD 2,70,771.32 in five shipping bills

whereas actual value of the consignment was found to be at USD 79,653/-. lt was also

revealed that Appellant no. 3 was a partner in one of the foreign buyer M/s. Darpan

General Trading LLC, Dubai. lt was also revealed that Appellant no.1 had mis declared

the export value by issuing parallel invoices and exported the goods at inflated price to

achieve the positive NFE (Net foreign exchange) under the Foreign Trade Policy. lt

was also revealed that Appellant no.1 had diverted the duty free imported brass scrap

in DTA during the period from lvlarch, 2008to December, 2008 and violated the

provisions of Notification no. 52l2003-Cus. A show cause notice dated 02.01.2012 was

issued proposing (a) confiscation of exported goods totally valued at Rs.1,17,18,575/-

under Section 1 13(i) of Customs Act,1962 (hereinafter refer to as "the Act") (b) penalty

on Appellant No.1 under Section 114Aof the Act and appropriation of Rs. 10,75,878/-

'4
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paid by Appellant No.1 towards the customs duty liability (c) to restrict NFE at

USD79,653 (d) confiscation of imported brass scrap valued at Rs.2,16,005131 under

Sectionl'l 't(o) of the Act (e) demanding Customs Duty of Rs.44,81,0761 under Section

28(4) of the Act read with Section 72 of lhe of Act (0 interest under Section 28AA of the

Act (g) penalty on Appellant No.1 under Section 114(iii) of the Act (h) penalty on

Appellant No.2 under Section '1 12(a) and 114 (iii) of the Act (i) penalty on Appellant

No.3under Section 1 '14 (iii) of the Act was proposed on Appellant No.3.

2.1 The Show Cause Notice was adjudicated by the adjudicating authority

vide impugned order wherein he confirmed the proposals made in the show cause

notice and ordered as under:-

Appellant No.1-

(i) confiscation of Export goods imposing redemption fine of Rs.30,00,000/-

(ii) penalty of Rs.20,00,0001 on Appellant no.1 under section '1 14(iii) of the

Act,

(iii) confiscation of imported goods valued at Rs.2,16,005131 and imposing

redemption fine of Rs.55,00,0001 in lieu of confiscation

(iv) demand of Rs.44,B'1 ,076/- of customs duty confirmed on Appellant No.1

(v) Rs.10,75,878/- paid by Appellant no.1 was appropriated

(vi) interest on duty amount of Rs.44,81,0761 ordered

(vii) penalty of Rs.44,81,0761 imposed on Appellant no.1

(viii) NFE was restricted to USD 79,653.

Aooellant No.2

(i) Penalty of Rs.20,00,0001 on Appellant No.2 under Section 112(a) read with

Section 1 12(ii) of the Act,

(ii) Penalty of Rs.10,00,0001 under Section 114(iii) of the Act,

(iii) Penalty of Rs.50,00,000/- under Section 114AA of the Act

Appellant No.3

(i) Penalty of Rs.5,00,000/- under Section '1 14(iii) of the Act

3. Being aggrieved with the impugned order, Appellants filed appeals

against the impugned order, inter-alia, mainly on the following grounds:-

Appellant No.1

(i) Appellant relying on the decision of Hon'ble Delhi High Court in the case

of M/s. Manglai lmpex reported as 2016-TIOL-877-DEL-CUS argued that Joint

Director, DRI has no jurisdiction to issue show cause notices under Section2S (1 1) of

the Customs Act, 1962 for the period prior to 08.04.20'1 1 .

4
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(ii) The show cause notice is time barred as it pertains to import made during

the period from March,2008 to Novemeber,20O8, and exports made during the period

from December, 2006 to January,2007; that all the details relating to imports and

exports were available with the customs department, the development commissioner

and the central excise department at the time of imports/exports at the relevant point of

time; that the show cause notice issued on 02.01 .2012 is time barred and nothing is

brought on record to show that Appellant had made any attempt to suppress any

information from the department.

(iii) lnvestigation failed to prove that overseas buyers had remitted an amount

equal to that mentioned in invoice having lower value and differential payment equal to

higher value minus lower value was arranged by Appellant no. 2 in USD in the account

of Appellant and hence allegation of export of brass parts at inflated value is not

justified. Only evidence to support contention of investigation is inform of data retrieved

by DFS, Gandhinagar; that the partner of Appellant in his statement dated 11.08.2010

has categorically clarified in answers to questions no. 2to 6, that invoices showing

lower value was issued at the request of overseas customers vis. M/s.DGTL and Mis.

Kalat Trading Company, LLC, Dubai; that Appellant has nowhere confessed that lower

value of the goods shown in unsigned invoice was the real price of export goods or that

higher value shown in five invoices and declared in export documents was actually

inflated one; that out of five consignments were exported to M/s DGTL and Appellant

No.3 in his statements not admitted or indicate that M/s. DGTL used to import goods

from Appellant no.1 at inflated price or that they had remitted an amount equal to the

lower value declared in another invoices; that it is evident from statement dated

1 1 .08.2010 of Appellant no.2 that the DRI has suspected the export of goods at inflated

value on the basis of report No.DFS-EE-2010-CF-31 dated 29.07.2010 of Directorate

of Forensic Science; it is on record that the disputed data was maintained by Appellant

No.3 and investigation has not examined the author of the data about authenticity of

the data retrieved by DFS and hence data is not supported by conoborative

evidence.in his statement dated 1 1.08.2010; that no evidence is produce confirming

that overseas buyers had declared lower value of the consignments in Dubai; that

documents relied are not admissible as evidence in terms of section 34 of the Evidence

Acl, 1872

(iv) lt is not alleged that (a) there was significant variation in value at which

goods of like kind and quality exported at or about the same time or (b) that value was

significant higher as compared to the market of value of like kind and quantity at the

time of export or (c) that there was misdeclaration of goods in parameters such as

5
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description, quantity, quality, year of manufacture etc.; that Customs Valuation

(Determination of Value of Export goods) Rules, 2OO7mandates a procedure for

rejection of declared value and a method to revise the same; that so called transaction

value haS been re-ascertained arbitrarily without affording any cogent grounds and only

on the basis of so called retrieved data by DFS; that even show cause notice does not

propose to reject the value of exports goods though mandatorily required; that the

subject goods were exported by M/s. Amardeep by filing proper AREJs, shipping bills and other

documents with the jurisdictional Central Excise authorities as well as concerned Custom

House; that. the goods were allowed to be exported at declared value. Appellant relied upon

following case laws.-

(1) Frost lnternational Ltd. [2006 (206) E.L T 451 ('rri. - Mumbai)]

(2) Veeyam Exports [2011 (265) E.L.T 379 (Tri. - Bang.)]

(3) Polynova Chemical Industries [2005 (179) E.L.f . 173 (TH. - Mumbai)]

(v) Accusations made at paa 10.2 of SCN and mentioned at Para 10 of the

impugned order are not supported by any credible evidence and are merely based on

assumption and presumption; that as per chart appended under para 10.'1 on page 18

of the notice, declared (inflated) value of five consignments exported by Appellant No.1

was USD 270771.32 and actual value was USD 79653.80; that though the notice does

not specify exact quantum of payment (in USD) arranged by Appellant No.2, from

mathematical calculation it appears that the same works out to be USD 191117.52

(USD79653.80minusUSD270771.32;thatnoevidenceisadduced eitherintheform

of documents from bank or from documents seized from Appellant No.1 or from seized

gadgets in justifying the allegation that since Appellant no.3 was a partner of overseas

buyer of M/s. DGTL it was easy for Appellant no. 1 to manage payment of export

consignment at inflated price; that investigation also does not subscribe details and

mode of payment managed by Appellant no.2; that when it is on record that entire sale

proceeds declared in respective shipping bills was received though official banking

channel in the account of Appellant No.1 from the exporter's account of Dubai duly

supported by Bank Realization Certificates it can not be said that Appellant no. t has

managed export realisation. This apart, Appellant No.2 and Appellant No.3 were

interrogated for several times by the investigating agency and they could have asked

them to account for receipt of payment from overseas buyers to remove any doubt, if

existed. However no such exercise was undertaken; that neither any documentary

evidence nor any ora

exchange is available.

I evidence behind allegation of managing payment in foreign

(vi) Proposal to confiscate brass sanitary fittings werghing 30271J35 Kgs. contained

in the said five consignments under Section 113(i) of the Customs Act, 1962 does not

6

^'7')'?
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arise as it is not established that export was made at inflated price; that even otheryise,

said goods do not fall within purview of Section 113 of the Customs Act, 1962; that

Section '1 13 deals with confiscation of goods attempted to be improperly exported and

not the goods already exported. lt may kindly be noted that every clause of Section 't 13

justifies the above caption. For instance, Clause (a) reads "any goods attempted to be

exported by sea or air". Clause (b) reads: "any goods attempted to be exported by land

on inland water". The rest of the clauses also read likewise. Contrary to this, a

significant contrast is noticeable in Section 111 which empowers confiscation of

imported goods. The caption for Section 111 reads: "confiscation of improperly imported

goods..." Every clause of this Section uses the word "imported" and not the expression

"attempted to be imported". ln other words, Section 113 does not cover goods which

have been already exported or say that it covers only goods which have been entered

into customs barriers and are yet to be exported. This is further evident from definition

of the word "export goods" under Section 2(19) of the Act. lt defines that "export goods"

means any goods which are to be taken out of lndia to a place outside lndia and not the

goods which are already taken out of lndia. Hence, the subject goods exported by

Appellant No.'1 cannot be confiscated under Section 113(i) of the Customs Act, 1962.

They relied upon the following decisions in support of their above submissions (i)

THOMAS DUFF AND CO. (lNDlA) PW. um. [2000 (123) E.L.T. 330 (Cal.)! and (ii) K.

KAMALA BAI [2005 (186) E.L.T. 459 (Tri. - Chennai)].

(vii) lt is further submitted that since goods already exported cannot be

confiscated as such goods are not available in lndia. lt is settled principle of law that

when the goods are not seized and not available, confiscation of the same cannot be

ordered, as option to redeem the goods on payment offine under Section 125 ofthe Act

can be offered only when the goods are physically available either with the department

or with Appellant and relied upon in the decision of the Larger Bench of Hon'ble Tribunal

in the case of SHFV KRIPAISPAT PW. LTD. (2009 (235) E.L.T. 623 (Tri. - LB): 2009

(235) E.L.T.623 (Tri. - 113)). Option to payfine in lieu of confiscation is governed under

Section 125 of the Act and according to it, order for confiscation can only be passed

when the same is authorized by the Act. However, in this case, there is no power to

confiscate the goods already exported under relevant Section 1 13. Therefore, such fine

isnotimposablebytheauthorityunderSection l25oftheCustomsAct, 1962. S4$

(viii) lmposing penalty under Section 114 (iii), like confiscation of already

exported goods under section 113 of the Act, is also against the law; that section 114

stipulates penalty for attempt to export goods improperly. lt does not empower

adjudicating authority to impose penalty on exporter for the goods already exported.

Particularly because, goods already exported are not liable to confiscation under

7
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Section 113. Under the circumstances any of the act or omission on part of Appellant

no.1 although not admitted but even if considered to be true for sake of argument,

would not render them liable to penalty under Section 114 of the Act as it is outside the

jurisdiction of adjudicating authority; that even otherwise, when accusation of inflated

value of export goods is arbitrary, for the reasons discussed in foregoing paras, no

penalty can be imposed on Appellant No.1, as held in the case of Polynova Chemical

lndustries; that as such neither the exported goods can be confiscated nor can penalty

be imposed on Appellant under provisions of Section 113(i) and '1 14(iii) respectively.

(ix) There is no violation of any of the conditions laid down under the

Customs Act, 1962 and rules framed there under or instructions issued by the CBEC for

export of goods by Appellant no.'l in the capacity of 100% EOU. The consignments

were legally exported and sale proceeds were duly accounted for through appropriate

banking channel. Therefore, question of restricting NFE to the extent is not justified and

illegitimate; that even otherwise, there is no provision either in the Customs Act, 1962 or

the Central Excise Act, 1944 which may empower the adjudicating authority to adjudge

or restrict the NFE. lt is within power of the Development Commissioner, KASEZ,

Gandhidham in this case, who is functioning under the Ministry of Commerce and who

have vested powers to monitor NFE of EOUs. lt is also submitted that they have filed all

periodical reports and returns regularly with the said authority from time to time and it

has not objected to valuation of the goods exported or achievement of NFE. ln any

case, NFE is worked out year wise and not consignment wise. lt is not alleged by

investigation that NFE during the period under reference falls short if revised value

proposed in the notice is taken into consideration. Hence, proposal of restricting NFE is

not only outside the jurisdiction of the notice but also legally unwarranted.

(x) There is no evidence in support of allegation that imported brass scrap

was diverted in open market finished goods purchased from job workers, that proposal

to confiscate brass scrap weighing 123.595 MT valued at Rs.2'16005131 imported

under Section 11'1 (o) of the Customs Act, 1962 which is used by the job worker itself

proves that the imported scrap was used in the manufacture of exported finished

goods.; therefore, confiscation of goods and order confirming duty amounting to Rs.

44,81 ,0761- along with interest under Section 2B(4) and 28 A is not sustainable; that

there are contradictory views in the allegations; that on one side it is alleged that they

made huge cash payments to the job workers, which means that the notice admits that

job workers were paid job charges by them for the job work undertaken by them; that on

the other hand, it says that they could not produce any Challan/ lnvoice for movements

of goods to job workers hence it is concluded that they had malafide intention to divert

the duty free raw materials in the open market; that when the investigation itself has

Page 8 of 25
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recorded that they have paid job charges in cash to the iob workers, how can it be

claimed or presumed that raw materials were intentionally sold/ diverted? Similarly, at

one place it is alleged that they have purchased finished goods from job workers.

However, there is no evidence in support of the same. lt appears that the investigation

either failed to understand the term and meaning of job worker, though defined under

the law or deliberately overlooked it. lt is an established business practice that job

workers charge labour (ob) charges for the work undertaken by them on the raw

materials supplied to them. They do not sell the Finished goods and if they sale it, they

are traders and not job workers. There can be persons doing both, i.e. trading and job

work, but. when they sale the goods, it is always in the capacity of traders and not as

job worker. ln any case when job charges were paid by them, as admitted in the notice

itself, be it in cash, it cannot be suspected that imported brass scrap was sold or

diverted in open market; that Appellant No.2, had categorically submitted in his

statement dated 11.08.2010 that during the period from March, 2008 to October, 2008

he had engaged different seven job workers (as named in the statement) for job work

and final products were obtained from the said job workers; that he had paid in cash the

job charges. He had also deposed that wherever quantity of final products was in

excess of the quantity supplied to the job workers, differential amount of such material

was also paid to the job worker. Not only this, it is also evident from heading of column

no. 3 of each table appended on page 3 to 6 of his statement (referred as Annexure-C

of DFS) that it reflects "Qty. of Brass scrap given for job work in Kgs." Similarly, column

no.4 reflects amount paid as job charges. Therefore, it is absolutely erroneous to

conclude that no goods were sent for job work or that finished goods were purchased

from job workers or that imported brass scrap was sold/ diverted in open market. On the

contrary, it is evident from the notice that Appellant No.1 had obtained more quantity

from job workers by paying differential amount for the raw materials used. ln other

words, it had utilized more quantity of raw materials then imported duty free and had

exported the same in accordance with the law.

(xi) The investigation failed to produce any evidence to prove that imported

brass scarp was diverted by Appellant No.'t ;that purchasing finished goods for export

from job workers is purely and surely based on presumption, that only one such job

worker viz. M/s. Bhagirath Brass lndustrtes, Jamnagar was examined during

investigation. The statement of a job worker confirms in no uncertain terms that semi

processed brass parts were sent to them for further processing by Appellant No.1 on job

work basis. lt does not even remotely say that brass scrap was purchased by them or

finished goods were sold to Appellant No.1. Even the figures of job work deposed by

him in his statement almost tally with the table appended under answer no. 23 of

Appellant No.2's statement dated 11.08.2010. Therefore, there is no reason to

9
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disbelieve the same. As regards other job workers named in the statement, it is

submitted that they had processed some other small parts of brass building hardwarei

bathroom fittings required to be assembled with final products manufactured by

Appellant No.1 ; that no investigation was carried out in respect of all other; that they

further wish to clarify that it had always sent semi-processed (casted) brass parts to all

job workers and not the scrap; that this apart, goods received from job workers were

further put to process of fitmenV assembling, finishing, quality testing, packing etc.

before the same were exported; that it is not alleged that they did not have the required

manufacturing facility. lt is undisputed that the unit was visited by the officers of DR1

during search on 08.02.2010 and they had seen the plant and machinery. Similarly,

Appellant No.2 had also given details of plant and machinery- in answer to question no.

15 of his statement dated 09.02.2010, as such there was no question of purchasing

finished goods from open market for export by them. They further submit that services

of job workers were taken only in few cases due to either specific requirement of the

overseas buyers or in cases when some machines of our plant were out of order/ under

repairs, but that does not mean that entire products were got manufactured from job

workers. Appellant No.1 submit that that Section 111 (o) stipulates that any goods

exempted, subject to any condition, from duty or any prohibition in respect of the import

thereof under this Act or any other law for the time being in force, in respect of which the

condition is not observed unless the non-observance of condition was sanctioned by the

proper officer, are liable for confiscation. To justify confiscation under Section 111 (o) it

has been alleged that they have violated conditions of Notification No. 52l2003-Cus

dated 31.03.2003 and of B-17 Bond. Appellant has not violated any of the main

conditions of the subject notification. There are mainly three conditions viz.

(1 ) The importer has been authorized by the Development Commissioner to

establish the unit for the purposes specified in clauses (a) to (e) of the opening

paragraph of this notification; $,
(2) The unit carries out the manufacture, production, packaging or job-work or

service in Customs bond and subject to such other condition as may be specified

by the Deputy Commissioner of Customs or Assistant Commissioner of Customs

or Deputy Commissioner of Central Excise or Assistant Commissioner of Central

Excise, as the case may be, (hereinafter referred as the said officer) in this

behalf;

(3) The unit executes a bond in such form and for such sum and with such authority,

as may be specified by the said officer.

^\$
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(xii) All the above conditions have been satisfied in as much as the unit is

authorized by the Development Commissioner. KASEZ, Gandhidham, the unit carries

out manufacture, packaging etc. in bonded premises and it had executed B-17 bond

with the jurisdictional central excise authority. They have also achieved positive NFE

during entire period since beginning. This apart, it is undisputed that finished products

made out of imported brass scrap were exported in due discharge of obligation by them

and as the post importation condition is duly fulfilled by them and therefore the brass

scrap under reference cannot be confiscated under Section 111(o) of the Customs Act,

1962. Further submitted that it is not a case that job work is not permitted under the

100o/o EOU Scheme or under notification No. 52l2003-Cus. On the contrary, the same is

liberally allowed under the scheme in EXIM Policy.

(xiii) CBEC has also formulated guidelines in accordance with the EXIM Policy

as could be seen from relevant notification and also from CBEC Circular No. 65/2002-

cus., dated 7-10-2002 (F. No. 30515312002-1'1',1') as amended vide circular No.

26i2003-Cus., dated 1-4-2003 and circular No. 93/2002-cus., dated 20-12-2002.

Therefore, at the most, it can be said that services of job workers were obtained for

certain process that too for some time by Appellant No.1 without following prescribed

procedure of obtaining permission from the jurisdictional central excise authority as

envisaged in the notification and CBEC Circular No. 65/2002-Cus., dated 7-10-2002

issued from F. No. 305/53/2002-FTT as amended vide circular No. 26/2003-Cus., dated

1-4-2003, but that by stretch of any imagination cannot mean that the imported scrap

was sold in open market and the goods exported by them were purchased from job

workers. The error committed by them, therefore, can be termed as a technical breach

and bonafide mistake. However, for such bona fide lapse, the imported scrap does not

become liable to confiscation under section 11 1(o); that considering the above aspects,

the duty demand of Rs. 44,81,076/- under section 28(4) of the customs Act,1962 read

with Section 72 of the Customs Act,1962 in the notice is not at all justified in as much as

it has not been established by investigation that brass scrap imported under 100% EOU

scheme by them was diverted in open market or that it was not used for intended

purpose. on the other side, it is fairly proved by them that imported brass scrap was

utilized for intended purpose i.e. in manufacture of the products exported by them and

the same was never sold or diverted in the market. Therefore, question of demanding

import duty, either under Section 28 or under Section 72 ol the Customs Act, 1962 does

not arise; that the demand of customs duty amounting to Rs.44,81,0761 has been made

under the provisions of Section 28(4) ot the Customs Act,1962 read with Section 72 of

'the 
customs Act; that when there is no short levy or non levy of import duty and when

duty demanded is not sustainable, demand of interest under Section 28 M does not

survive; that the Show Cause Notice is badly time baned.

11 '1
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(xiv) Section 28(1) of the Act stipulates to issue notice for payment of duty,

interest etc. within a period of six months from the relevant date. Section 28(4) for

invoking extended period, referred in the notice, is applicable only if there is collusion or

willful mis-statement or suppression of facts by importer. As discussed herein above,

none of the above elements is present in this case hence extended period of five years

cannot be legally invoked to demand so called short payment of duty. There is no

discussion in the notice as to how the extended period is invocable in the present case.

However, the department has fastened this charge without any evidence. Hence

impugned notice is not sustainable being time barred; that no penalty can be imposed

on them under Section 114Aof the Customs Act, 1962, as no duty or interest is short

levied in the present case for the reasons discussed supra. They Submit that unless it is

proved with cogent documentary evidence that they have sold the imported brass scrap

in open market and the same was not used for intended purpose, duty under Section

28(4) or interest under Section 28AA cannot be demanded nor can penalty under

Section 1 144 be imposed.

(xv) Appellant being an 100% EOU are required to fulfil various conditions are

follows:-(a) The unit shall export its entire production excluding rejects and sales in

the DTA as per provisions of Exim Policy for a period of five years.

(b) The unit would be under obligation to achieve the minimum stipulated level of

NEPF as prescribed in Appx-l of the Exim Policy.

(c) The unit shall be Customs bonded and execute a general bond in form B-17 (with

surety/security) binding themselves, inter alia -

(i) to observe all the provisions of Customs Act, 1962, Central Excise Act,

1944 and the rules regulations made thereunder;

(ii) pay on demand all duties and rent and charges claimable on account of

the said goods under Customs Act, Central Excise Act and Rules/Regulations made

thereunder;

(iii) to observe and comply with all the provisions of the manufacture and other

operations in a Warehouse Regulation, 1966, Warehoused Goods (Removal)

Regulation, 1964;

(iv) to maintain detailed accounts of all imported and indigenous goods used

in the manufacturing processes and in operation in proper form including of those

remaining stocks and those sent outside.

(xvi) Appellant submitted that there was also pre-condition that the unit shall

comply with such other terms and conditions as imposed by the jurisdictional Customs

and Central Excise authorities and the substantial activity of manufacture shall be

tt@

Page tZ of 25



Appeal No. V2l184,18s,189/RAJ/2016

13

carried out within the bonded premises in terms of C.B.E. & C. Circular No. 65/2002-

Cus., dated 7-10-2002. Appellant submitted that they were granted all facilities and

privileges of EOU scheme. The EXIM Policy provided for duty free imported/indigenous

procurement of raw-materials, capital goods etc. for the manufacture of export goods.

(xvii) The manufacturing of brass articles and the allied products is basically a

labour intensive manufacturing process carried out in various aspects of manufacturing

such as casting, polishing, etc. and due to this nature of operations, an inventory control

system and issue, receipt system to job workers have been devised which is prevalent

in most of the manufacturing units at Jamnagar. The allegation of abating diversion of

duty free goods were not correct and their allegation that Appellant had colluded with

job workers in diversion of duty free goods was not tenable and they had not misused

any provisions of aforesaid circulars, rules and regulations.

(xviii) Main charge against Appellant that they had diverted the imported/legally

procured duty free raw material and had not utilized in manufacture and export of

product and had diverted duty free material to local market and had substituted the

same with legally procured material is also unsustainable specially on the ground that

no evidence, whatsoever, of sale of duty free raw material or any clandestine

procurement of local raw material could be established by the Revenue and further the

allegation of violation of EXIM Policy, notification and guidelines stipulated in the

circulars, Appellant had complied with substantive provisions and used the material in

accordance with the purposes of the scheme for manufacture of articles/products, which

-l , t

E1

were eventually exported under the physical supervision

any minor lapses, the same was only procedural in nature.

(xix) lt is not denied that there might be some lapses in the observance of said

notification, however, from the record there is no glaring averment which could establish

that there was some deliberate deviation/disposal of material or any other loss to

Revenue, but imported/duty free procured material were utilized in accordance with the

notifications, for the manufacture of export products which were exported under physical

supervision of Central Excise officers. They relied the decision of the Hon'ble Apex

Court in the case ol Mangalore Chemicals & Feftilizers reported as 1991 (55) E.L.T.

437 (S.C.).

(xx) lt is further submitted that conditions may be substantive, mandatory

based on considerations of policy, and some others may merely belong to the area of

procedure. lt will be erroneous to attach equal importance to the non-observance of all

of authorities and if there is
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conditions irrespective of the purposes they were intended to serve. lt is now a trite law

that the procedural infraction of notifications/circulars etc. are to be condoned if exports

have really taken place and the law is settled now that substantive benefit cannot be

denied for procedural lapses. Procedure has been prescribed to facilitate verification of

substantive requirements. The core aspect or fundamental requirement for debate is its

manufacture and subsequent export. As long as this requirement is met, other

procedural deviations can be condoned. They relied following case laws:-

Udai ShankarTiyar - 2005 AIR SCW 5851,

M/s.Mulji Mehta & Sons Prlvale Limited - 2006 (206) E.L.T. 463 (T),

M/s. Malwa lndusties Ltd.-2009 (235) E.L.T. 214 (S.C.)

Mls.Kaiar Rolling Mills -2006 (197) E.L.T. 1 51

M/s.Eagle Flask lndustries Ltd. -2004 (171) E.L"T. 296)

Mls. Tata Oil Mills Co. Ltd. (1989) 4 SCC 541

(xxi) Appellant submitted that they had been regularly achieving the positive NFE as

an 100% EOU, during the said period as below:

Year Outflow: CIF

value of imports of

raw material &

capital goods (Rs.

in lakhs)

lnflow FOB

value of

exports (Rs

in lakhs)

NFE (Rs. in

lakhs)

NFE in

times with

reference

to outflow

2006-2007 38586019

43414682

49340432.2 10754413.2 1.28

2007-2008 69354022.7

63609590 5

25939340 7 1.60

2008-2009 60455102 3154488.5 1.05

Appellant No.2 and Appellant No.3

Appellant no. 2 in his grounds of appeal, while discussing the fucts and grounds as nanated by

Appellant No.1 as above, further relied upon the case laws in tp case of ltrUs.Thomas Duff & Co

(lndia) Rft Ltd reported as 2000(123) ELT 330 (Cal) and in the case of K. Kamla Bai reported as

2005(186) ELT 459(Iri{hennai). lt is also contended by Appellant no.3 that since the goods are

akeady eported, penatty cannot be imposed under Section 114 as penalty can be imposed for

attempt to export goods improperly; that Custorns Act no where provides to enlarge its applicabilrty

(l

(a)
(b)
(c)

(d)

(e)

(D
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to the area beyond the tenitory of lndia; that provisions of the Ad cannot be invoked against any

partner of he firms who are operating their business from a place oubide lMia.

4. Personal hearing in the matter was attended by Shri R. Subramanya, Advocate on

behalf of all the three Appellants who reiterated grounds of appeal and details mentioned in their

letter dated 03.08.2017. lt is contended tfrat trey have followed all rules and regulations; that they

have achieved positive NFE as certitud by DepuV Commissioner, Kandh SEZ; that they have

explained frese fads to the adjudicating auhority but he ignorcd to look into these facb; that the

goods are not availabb for confiscation and hence cant be confiscated as held by Hon'ble

CESTAT/ courts in many @ses'that the goods have not been diverted by them in local market

and to tre departnent has no evidence to this efiect even after detailed investigation, that hey

must not be penal2ed for achbving positive NFE; that their appeal shouH be allowed in view of

these fads. Appellant in treir witten submiqsion dated 03.08.2017 provided details relating to Job

work and submifted that excess materials used by the job worker for processing of goods hd

been reimbursed separately and job work charges were also pad to them. No one appeared from

the deparfnent despite P.H. notices issued to them.

FINDINGS

5. I have gone ttrough the impugned order, appeal memorandum filed by Appellanb

and records of personal hearing. I find that issues to be decided in the present appeals are

(i) whettrer Appellant has exported the goods at inflated value or not? and whether sudt goods

rruere liable to confiscation and redemption fine under the Customs Ad, 1962 or not?

(ii) whether adjudicating authority has righfly mnfirmed the demand of import duty to he tune of

Rs.44,81,0761 on the imported brass scrap under exemption notification 52003-Cus dated

31.03.2003 by Appella

redemption fire or nofz

nt no.1 or not? and whetter such goods were liable to mnfiscation and

(iii) whether Appellant no. 1 is liable to Penatty under Section 1 
'14 (iii) and Section 114(4) of the

CustomsAcl, 1962 ornot

(iv) Whether penalties vrere conectly imposed on Appellant no.2 under Section 112(a), 112(ii),

114(iii) and 1 14AA or not?

(v) Whether penalty is conectly imposed under Sedion '114(iii) on Appellant no.3 or not?

6. At the very oubet, I rrrrould like to take up the issue of challenging conslitutional

validity of provisions of Sec{ion 28(11) of the Customs Ad, 1962 by Appellant No.'l where they

relied upon Hon'ble H(;h Court, Delhi's decision in the case of M/s. Mangali lmpex Ltd reported as

2016 (335) ELT (605) (Del). ln this regard, I find trat the deparfnent has filed Special leave petition
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in the Supreme Court reported as 2017(349) ELT A 98(SC) wherein Hon'ble Supreme Court has

granted Stay of operation of impugned order of Hon'ble H(;h Court, Delhi. Also, CBEC vtde

instrudion from F No.276|l%l4x{A (pt.) dated 03.01.20"17 clarified as under:-

"Subject : lnclusion of Show Cause Nollce issued ,n relation to sub-sectlon

(11) of Section 28 of the Cusloms Act, 1962 on the competency of officers of
DGDRI, DGCEI and Customs (Prev.) in the Call Book - Regarding

I am directed to refer to Board lnstructions of even no. dated 29-6'2016

[2016 (337) E.L.T (n 1)] & 2&12-2016 [2017 (345) E.L T (T7)] (copy availabte on

CBEC website) on the above subject.

2. ln this regard, I am directed to say that the Board inter alia, had

referred the issue of pending adjudications of cases covered by the above said

Board lnstruction to the Ld. Solicitor General of lndia. The Ld. Solicitor General has

opined, inter alia, that in view of the unconditional stay in force, granted by the

Hon'ble Supreme Couft, the Depaftment could continue with adjudication of the

Show Cause Notices hithefto covered by the Mangali lmpex iudgment.

3. Thus in view of the opinion of the Ld. Solicitor General, the Board

lnstruction of even no. dated 29-6-2016 & 28-12-2016 on the above subiect are

hereby withdrawn. Consequently, the Show Cause Nolices, which were kept in the

Call Book in view of the above said Board lnstructions, needs to be taken out of the

Call Book immediately and the adjudication of such Show Cause Notices are to be

proceeded with in accordance with law."

6.1 ln view of tle above legal status and CBEC's clarificaton, I find that the argument

made by Appellant that Joint Director of DRI has no jurisdiction to issue the show cause notlce for

ttre period prior to 08.04.201 1 is not tenable and legal at all. 
*. Sr$

7 . I find fiat Appellant No.1 has contested the mnfiscation of export goods on h;:--
ground that the there is no conoborating evidence that the export was at higher valuations. I find

that tfie fuct of issuance of parallel invoices by Appellant no.'l remains undisputed. lt is also not in

dispute that details of parallel invoices were refieved and obtained firough Directorate of Forensic

Science, Gandhinagar, which implies trat Appellant no.1 trrough Appellant no.2 and Appellant

no.3 had conceald the details and kept the departnent in dark by suppressing the facts.

Appellanb failed to justifo their bona fide in issuing parallel invoices and logic behind removing the

details from treir records. I also find that Appellants have not produced any evidence to justi! the

requirement of invoices having lower value by tlrc foreign buyer especially when Appellant no.3

son of Appellant no.2 is one of tle partners in the foreign buyer, namely, lt//s. DGTL. ln spite of

being parfrer of ttre foreign buyer, Appellant no. 3, son of Appellant no.2, a partner of Appellant

no.1, failed to eplain the end use of such undervalued invoicing. Reasoning given by Appellanb

that the invoices showing lower value was to please the foreign buyers is a convenient but not

convincing answer at all. I find that while challenging the allegation and raising the issue of

corroborating evidence, Appellant no. 1 has not challenged the facts discussed

hereinabove. Appellant has not produced any evidence like details of cost of

production, market price in domestic market and in foreign market, contemporary value
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and character of goods in export market in terms of their specific product to justify the

valuation of exported goods adopted by them invalidating the parallel invoices issued by

them. I find that no positive argument has been put forth by the Appellants and,

therefore, I am not indined to believe ttrat the parallel invoices were issued to please the buyens. ln

absence of any proper and positive reply from Appellants, I am inclined to uphold the

demand confirmed by the adjudicating authority.

8. Appellant No.1 has argued that the goods not available for confiscation

can not be ordered for confiscation. I find that the Appellant is 100% EOU and imported

duty free Brass Scrap under Exemption Notification 52l2003-Cus dated 31.03.2003 for

the purpose of manufacture of excisable goods and its subsequent exportation and on

execution of general bond. Relevant portion of Notification 52i2003-Cus reads as

under:-

"ln exercise of the powers conferred by sub-section ('1) of section 25 of the Customs Act,

1962 (52 of 1962) (hereinafter referred to as the said Customs Act), the Central

Government, being satisfied that it is necessary in the public interest so to do, hereby

exempts,-

(a) all goods as specified in the Annexure-l to this notification, when imported or
procured from a Public Warehouse or a Private Warehouse appointed or [censed, as the

case may be, under section 57 or section 58 of the said Customs Act or from international

exhibition held in lndia for the purposes of -

(i) manufacture of articles for exDort or for being used in connection with the
production or packaging or job work for export of goods or services by export-oriented

undertaking (hereinafter referred to as the unit) other than those referred to in clauses
(b), (c) and (e), or

from the whole of the duty of customs leviable thereon under the First Schedule to the
Customs Tariff Act, 1975 (51 of 1 975) and the additional duty, if any, leviable thereon

under section 3 of the said Customs Tariff Act, subiect to the followino conditions, namely

(1) The importer has been authorised by the Development Commissioner to
establish the unit for the purposes specified in clauses (a) to (e) of the opening
paragraph of this notification;
(2) The unit carries out the manufacture, production, packaging or job-work or
service in Customs bond and subject to such other condition as may be specified by the
Deputy Gommissioner of Customs or Assistant Commissioner of Customs or Deputy
Commissioner of Central Excise or Assistant Commissioner of Central Excise, as the
case may be, (hereinafter referred as the said officer) in this behalf;

(3) The unit executes a bond in such form and for such sum and with such authority,
as may be specified by the said officer, binding himself,-
(a) to bring the said goods into the unit or and use them for the specified purpose

mentioned in clauses (a) to (e) in the opening paragraph of this notification;
(b) to marntain proper account of the receipt, storage and utilization of the goods,

zt t-,

b

c

d

e

Page 77 ot 25



Appeal No. V21184,185,189/RAJ/2016

18

(c) to dispose of the goods or services, the articles produced, manufactured,

processed and packaged in the unit, or the waste, scrap and remnants arising out of

such production, manufacture, processing or packaging in the manner as provided in the

Export and lmport Policy and in this notification;

(d) to pay on demand-

(l) an amount equal to duty leviable on the goods and interest at a rate as specified

in the notification of the Government of lndia in the Ministry of Finance (Department of

Revenue) issued under section 28AB of the said Customs Act on the said duty from the

date of duty free import of the said goods till the date of payment of such duty, if -

(i) in the case of capital goods, such goods are not proved to the satisfaction of the

said officer to have been installed or otherwise used within the unit, within a period of

one year from the date of import or procurement thereof or within such extended period

not exceeding five years as the said officer may, on being satisfied that there is sufficient

cause for not using them as above within the said period, allow;

(ii) in the case of goods other than capital goods, such goods as are not proved to

the satisfaction of the said officer to have been used in connection with the production or
packaging of goods for export out of lndia or cleared for home consumption within a
period of three years from the date of import or procurement thereof or within such

extended period as the said officer may, on being satisfied that there is sufficient cause

for not using them as above within the said period, allow;

(iii) in the case of,-
(a) goods produced or packaged, such goods have not been exported out of lndia,

and
(b) unused goods (including empty cones, bobbins or containers, if any, suitable for

repeated use) as have not been exported or cleared for home consumption,

within a period of one year from the date of import or procurement of such goods or

within such extended period as the said officer, as the case may be, on being satisfied

that there is sufficient cause for not using them as above within the said period, allow;

(ll) in case of failure to achieve the said positive Net Foreign Exchange Earning, the

duty equal in amount to the portion of the duty leviable on the said goods but for the

exemption contained in this notification and the duty so payable shall bear the same
proportion as the unachieved portion of Net Foreign Exchange Earning bears to the
positive Net Foreign Exchange Earning to be achieved along with interest at the rate as

specified in the notification of the Government of lndia in the Ministry of Finance

(Department of Revenue) issued under section 28AB of lhe said Customs Act, on the

said duty to be paid on demand from the date of importation or procurement of the said
goods till the payment of such duty.".

8.1 Appellant has obtained warehousing License no.03/2005-06 dated

03.1 1 .2005 from the Jurisdictional Assistant Commissioner of Central Excise, Jamangar

(hereinafter referred to as "JAC") for warehousing of duty free imported raw materials

and to manufacture under bond under the provisions of Section 58 and Section 65 of

the Customs Act, '1962. Appellant has executed General Bond B-17 in terms of Para 3

of Notification No.52l2003-Cus dated 31.03.2003 for Rs.1,10,00,0001 before the JAC

on 03.11.2005 because of which Appellant was bound to observe the conditions which

are discussed at opening para of the impugned order and reproduced below for ease of

reference:-

(i) They shall observe all the provisions of the Customs Ac| 1962, Central Excise
Act, 1944 and the Rules and Regulations made there under in respect of the sard goods.
(Condition No. 1 of B-17 Bond)
(ii) They shall pay on or before a date specified in a notice of demand all duties, and
rent and charges claimable on account of the said goods under the Customs Act, 1962,

Central Excise Act, 1944 and the Rules and Regulations made thereafter together with

t
I,
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interest on the same from the date so specified at the rate applicable. (Condition No. 2 of

B-17 Bond)

They shali discharge all duties and penalties imposed for violation of the provisions of

the customs Act, 1962 Central Excise Act, 1944 Rules and Regulations in the respect of

sard goods not removed within one year or 05 years as the case may be from the date of

the arder permitting the deposit of the said goods at the sald warehouse/Eou, or within

such fuiher time as may be extended. (Condition No. 3 of B'17 Bond)

(iv) They shatl fulfitt the export obligation and condition stipulated in Customs and

Central Excise Notifications, as amended under which the specified goods have been

impofted/sourced, as well as the lmpoi-Exporl Policy for April 2002-2007, as amended

from time to time and to pay on demand an amount equal to the cusloms and central

Excise Duties leviable on the goods as are not proved to the satisfaction of Deputy

Commissioner of CentratExclse & Customs to have been used in the manufacture of the

articles for expoft and any penalty imposed under customs Act, 1962 or Central Excise

Act, 1944 rules or regutations made there under as lhe case may be. (Condition No. 10 of

the B-17 Bond)

Thus, Appellant no.1 imported duty free raw material binding themselves

conditions stipulated in the said notification and on undertaking given in B-17

Therefore, the activities carried out by Appellant i.e. import of material,

.|

8.2

to the

Bond.

manufacture and export of finished goods are provisional till the bond is duly discharged

by them upon fulfillment of all obligations casted upon them under the law. I find that

Appellant were duty bound to operate under Scheme of 100% export oriented unit

under Foreign Trade Policy where every condition stipulated in the scheme is secured

by way of B-17 bond executed by them and any violation by Appellant would lead to

enforcement of bond. Therefore, once Appellant has cleared the goods at inflated price

resulting in improper exportation of goods as held in foregoing para, exported goods

become liable to confiscation under Section 113 of the Act and Appellant becomes

liable to penalty under Section 114 of the Act. The written bond supported by the bank

guarantee continues to be in force even after removal of the goods from the factory,

when exportation of goods is found improper. Appellant no.1 is permitted to warehouse

the duty free imported goods for manufacture of finished goods and its proper

exportation as per the terms and conditions stipulated in the provisions of Customs

Act,1962 and Foreign Trade Policy. Section 125 of the act would be applicable in a

case where confiscation any goods is authorized under the Customs Act, 1962.

Therefore, though the goods were not available for confiscation on the date of

adjudication, Section 125 of the Act could be validly invoked in

exportation of goods is subject to bond executed by Appellant No.'1

cases like this since

8.3 ln this regard, I would like to rely on the judgment of the Hon'ble Supreme

court in the case of M/s. weston components Ltd reported as 2000(115) ELT 278 (SC)

wherein it has been held that :-
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"lt is contended by the learned Counsel for Appellant that redemption fine could

not be imposed because the goods were no longer in the custody of the

respondent-authority. tt is an admitted fact that the goods were released to

Appellant on an application made by it and on Appellant executing a bond. Under

these circumstances if subsequently it is found that the imporl was not valid or

that there was any other irregularity which would entitle the customs authorities to

confiscate the said goods, then the mere fact that the goods were released on

the bond being executed. would not take away the power of the customs

authorities to levy redemption fine."

8.4 The Hon'ble Gujarat High Court in the case of M/s. KayBee Tax Spin Ltd

(100% Eou) reported as 2017(349) ELT 451 (Guj) has also held that redemption fine in

lieu of confiscation is imposable even if goods are not available for confiscation where

goods are permitted to be warehoused without payment of duty on furnishing of bond.

Relevant Paras of the said judgment is reproduced below:-

"5.1 ln the said form, the respondent-Unit had also declared that the said

written bond shall continue to be in force, notwithstanding the transfer of goods to

any other person or removal of goods from one warehouse to another. The said

boncl was also backed by an undeftaking. On execution of such bond and the

conditions mentioned in the bond, the respondent-Unit was permitted to

warehouse the goods without payment of any duty.

5.2 lt is an admifted position that thereafter, the respondent-Unit clandestinely

removed the goods and thereby committed breach of condition by diveiing the

goods illicitly into the open market and the raw materials which were procured by

foregoing Custorns duty have not been used for the purpose for which they were

impofted, and therefore, the goods were liable to be confiscated.

5.3 Sectlon 125 of the Cuslorns Act, 1962 provides that whenever confiscation

of any goods is authorized by the Act, the Officer adiudging it may, in the case of

any goods, the impoftation or exportation whereof is prohibited under the

Customs Act or under any other law for the time being in force, and shall, in the

case of any other goods, give to the owner of the goods, an option to pay in lieu

of confiscation such fine, as the said officer thinks fit.

5.4 As observed hereinabove, on the respondent-Unit divefting the goods illicitly

into the open market and the raw materials which were procured by foregoing the

Customs duty were not used for the purpose for which they were impofted, the

Customs authorities were authorized to confiscate such goods which are illicitly

divefted. lt is required to be noted that the respondent-Unit was permitted to

deposit the goods in a bonded warehouse without making payment of the

Cusfoms duty, on ceftain terms and conditions and one of the condition was that

the finished product was required to be expofted, meaning thereby the goods

which were permitted to be impofted and thereafter deposited in a warehouse

without payment of Customs duty, were not required to be sold in the open

market in lndia. Thus, once the confiscation of such goods was authorized,

Section 125 of the Customs Act shall be applicable. However, as the goods were

not available for confiscation at the time of adjudication, as the same were

already released on bond a
duty on furnishing the b
confiscation was imposable

nd/or permitted to be warehoused without payment of
ond and undertaking, redemp tion fine in lieu of

5.5 Under the circumstances, considering the decision of Apex Courl rendered

in case of Weston Components Limited (supra) and the decision of Karnataka

High Court in the case of Shilpa Trading Company (supra), the Tribunal ought to

have held that the Adjudicating Authority ought to have imposed redemption fine

in lieu of confiscation of the goods which were illicitly diveied in the open market,

which were permitted to be warehoused on certain terms and conditions;

including without making payment of Customs duty.

5.6 Now, so far as reliance placed upon a decision of Bombay High Court

rendered in case of Frnesse Creation lnc. (supra) and the subsequent decision of

\
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the said High Coutl in the case of National Leather Cloth Mfg. Company (supra)

are concerned, on facts, the same shall not be applicable to the facts of the case

on hand, since in the matters before the Bombay High Court, there was no

bond/legal undeftaking executed. Ihe submlssion made on behalf of the

respondent-Unit that unless and until the goods are first seized, there is no

question of confiscation and consequently, there is no question of imposing the

redemption fine in lieu of confiscation is concerned, considering the language

used rn Secilon 125 of the Cusloms Act, we do not agree with the same. As

observed hereinabove, Section 125 of the Act shall be aoolicable in a case where

confiscation of anv ooods ls authoized bv the Customs AcL lf it is found that

there is breach of anv of the orovisions of the Customs Act and/or even the

ExDort/lmDod Policv. and/or there is a breach of anv of the terms and conditions

on which ooods were oermifted to be impofted without pavment of dutv and

oermitted to be deposited in the warehouse, confiscation of such ooods can be

said to be authoriz ed thereafter. when it is found that the qoods are not available

for confiscation as the same were illicitlv diveded to the open market. and the

DurDose for which the ooods were Dermitted to be imporled without oavment of
dutv is frustrated. in lieu of such qoo ds. redemotion fine is imoosable

6. For the reasons stated above, as the goods were not available for

confiscation, as the goods were already diveded/permitted to be warehoused

without payment of duty, on furnishing the bond and the undertaking and

thereafter, the respondent-Unit clandestinely and illicitly diverted the goods to the

open market, the goods which othewise were liable to be confiscated, in lieu of
confiscation, redemption fine was imposable. "

(Emphasis supplied)

8.5 The Hon'ble High Court of Karnataka in the case of M/s. Shilpa Trading Co

reported as 2014 (309) ELT 641 (Kar) has also held as under:-

"From the reading of the aforesaid order, it is clear that when goods are liable for

confiscation, and confiscated and released to tF,e assessee on his executing a

bond or bank guarantee, the proceedings are concluded holding that if there is a

violation of the provisions of the Ac[ then the order of confiscation has to follow

as a matter of course. As lhe goods are aheady released in favour of the

assessee instead of again taking possession of the confiscated goods, the law
provides for payment of fine in lieu of confiscation which is popularly known as

redemption fine. Therefore, whether the bond executed by the assessee ,-s ,n

force; whether the bank guarantee executed for due compliance of the bond is in

force or not; whether goods are rn possesslon of the authority or not; whether the
goods in existence or not on the day when order was passed is totally irrelevant.

The question for consideration is whether the assessee has contravened the law
and the goods are liable for confiscation? Once, that finding is recorded in lieu of
confiscation of the goods and option is given to fhe assessee to pay confiscation

fine i.e., redemption fine to retain the goods. ln that view of the matter, the finding

recorded by the Tribunal relying on its ealier judgment is erroneous, runs counter

to the judgment and law laid down by the Apex Couft in the case of Weston

Components Ltd. v. Commissioner of Customs, New Delhi repofted in 2000 (115)

E.L.T. 278 (S.C.), as such impugned order cannot be sustained. Accordingly, we
pass the following"

8.6 ln light of the above judgments ot r* ,on'51e Apex Court and Hon'ble High Courts, I find

no infirmity in the impugned order confiscating eported goods even though not available and

imposing rcdemption fine in lieu of coffiscation of goods. Since goods are liable to confiscation,

penatty under Sedbn 114(iii) is also imposable as discussed hereinabove. I find no infirmity in

order of the adjudicating authority confiscating 123.595 MT of imported Brass Scrap valued at

Rs.2,16,00513-, and imposition of redemption fine of Rs. 55,00,000i- under Sedion 111(o) and

Section125of theAd.
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9. Appellant has contended that there is no evidence of diversion of imported duty

free goods and it was merely a procedural lapse in non obtaining permission for sending imported

brass scrap for job work. I find that follouring fuds emerges which is not disputed by Appellant

(D imported brass scrap was removed by Appellant from their factory premises

without any valid documents

(iD no records in respect of movement of imported goods are produced by

Appellant

(iii) Appellant has not intimated the deparfnent about duty free imported brass

scrap removed by them

(iv) tre fuct remains that imported duty free brass scrap is removed by Appetlant

witlrout payment of duty and accounted for in records.

(v) payments made by Appellanb to so called job workers are in cash and kept

out of puMew of recorded transactions through banks

9.1 I find trat above facb indicate against Appellant no. 1 's argument that it was a mere

procedural lapse on their part in not obtaining permission for job work of goods. I find that Appellant

no. t has not come up with any evidence showing that frere was genuine removal of duty ftee

imported goods and receipt of the finished goods properly. lt was not a case hat day to day

challans were being prepared by trem shorirring removal of goods in tte registers maintained in

respect of removal and receipt of goods, job work invoices raised by te job worker, status of work

in progress in respect of raw material etc. Therefore, the transactions of Appellant no.1 are not

recorded transactions to claim heir bona fde. Appellant failed to justify receipt of higher quantity of

finished goods as against the quantity of inputs removed by them. lt is not explained as to why

debils of so calbd job workers were kept only in form of data in the computer and was only

available when retrieved by the DFS, Gandhinagar. All these fucts lead to a condusion that

Appellant no.1 fuiled to prove the genuineness of removal of duty ftee imported brass scrap from

treir fadory. I am not onvinced with the argument that goods cleared for job work and returned

back are bona-fide removal by Appellant no.'1 in absence of evirJences to this effed. Therefore, the

appeal filed by Appellant no.l does not sustain and l hold so. Accordingly, l rqect te appeal filed

by AppellantNo.l againstorderof confirmingdemandof Rs.44,81,076/-underSeclion2Sof the

Act.

'10. Appellant No.1 has argued that the adjudicating authority has no jurisdiction to

restrict the Net Foreign Exchange against the said Five consQnments exported improperty. I find

that it would be appropriate to refer condition 3 (d) (ll) of Notification 52003cus dated 31 .03.2017

which is reproduced belo,rt:-

"3)The unit executes a bond in such form and for such sum and with such authority,

as may be specified by the said officer, binding himself,-

(i
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(a)to bring the said goods into the unit or and use them for the specified purpose

mentioned in clauses (a) to (e) in the opening paragraph of this notification;

(b)to maintain proper account of the receipt, storage and utilization of the goods;

(c) to dlspose of the goods or servlces, the afticles produced, manufactured,
processed and packaged in the unit, or the waste, scrap and remnants arising out of
such production, manufacture, processrng or packaging in the manner as provided

in the Export and lmporl Policy and in this notification;

(d) to pay on demand-
(l) an amount equal to duty leviable on the goods and interest at a rate as

specified in the notification of the Government of lndia in the Ministry of Finance

(Depaiment of Revenue) lssued under section 28AB of the said Customs Act on

the said duty from the date of duty free import of the sald goods tiil the date of
payment of such duty, if -

(ll) in case of failure to achieve the said positive Net Foreign Exchange

Earning, the duty equal in amount to the porlion of the duty leviable on the said

goods but for the exemption contained in this notification and the duty so payable

shall bear the same proportion as the unachieved pottion of Net Foreign

Exchange Earning bears to the positive Net Foreign Exchange Earning to be

achieved along with interest at the rate as specified in the notification of the

Government of lndia in the Ministry of Finance (Department of Revenue) issued

under section 28AB of the said Castoms Ac| on the said duty to be paid on

demand from the date of importation or procurement of the said goods till the
payment of such duty".

10.1 I find that above condition stipulates to demand orstorns duty in case of fuilure to

achieve positive Net Foreign Exchange, which inherently empowers adjudicating authority to

decide on NFE as he is to demand customs duty on account of violation of tre provisions of he

lc

notification. ltherefore find no merit in pleas of Appellant no.'l'on fiis count.

11 I find that Appellant no.2 is partner of Appellant no.1 and he is the concemed

person for entire business activiV of Appellant no.1. ln his statement dated '1 1.08.2010, Appellant

no.2 has accepted ttrat the details retrieved from the Hard Disc, Pen drive etc recovered from the

office premises of Appellant no.'l were generated by his son Shri Ankit D Chngani, Appellant no.3,

who used to sit in tre ofice of the Appellant No.'l aM uas helping to run the cornpany in un

authorized way. Appellant No.3 in his statementdald 12.02.2010 accepted that he was a partner

of one of their forergn buyers namely lvUs. Darpan General Trading LLC, Dubai and he used to get

orders for Appellant no.1 if the ilems required by lvlis. DGTL were available with Appellant no. 1 .

Thus, I find ttrat Appellant no. 2 and Appellant no.3 have acted joinUy for improper export and

dMersion of duty fee imported goods as discussed in foregoing paras and hence hey Appellant

No.2 has rendered himself liable to penalty under Section 1'12(ii), Section 114(iii) and Sedion

'l"l4M of the Ad and AppellantNo.3 has rendered himself liable to penatty under Sectionl l4(iii) of

the Act. various provisions of the Act. l, trerefore, find no infirmity in impugned order for imposing

penatty on Appellant no.2 under Section 1'12(ii), Sectionl l4(iii) andSedionl l4AA of he Act and

sD9
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penalty on Appellant no.2 under Sectton 114 (iii) of the Act for the quantum as decided in the

impugned order.

12. As regards simultaneous penalty on the Parhership firm and the partner, lfind that

it is not the case that penatty has been imposed on all the partners of the firm in addition to the

business firm. I find that fre Hon'ble Bombay High court in the case of ltrl/s. Amritlaskhmi Machine

Works reported as 2016(335) 225 (Bom.) has heh as under:-

"92. The sequel to the above discusslon is that the first question is requtred to be

answered in the afftmative. that 6 simultaneous pe nalties can be imDosed on the firm
nd the aftners under the Act and more fticularl under Section 112 a of the A

However as the Act ltse/f sf/pulates, the same would be subject to the padies proving

that the contravention has taken placed without thet knowledge or despite exercise of
a due diligence to prevent such contravention.

93. As regards the second question. the decision of the Division Bench of this Couft in
"Textoplast lndustries v. Additional Commissioner of Customs" repofted in 2011 (272)

E.L.T 513 (Bom.) lays down the correct law in holding that it is permissible to impose

oenaltv seoaratelv on paftnership firm and the Dartners in adiudication oroceedinos

under the Customs Acf. "

(Emphasis supplied)

12.1 I also find that Hon'ble Madras High Court in the case of N. Chittaranjan

reported as2017 (350) ELT 78 (Mad) has held that,

"9. ln the considered opinion of the Couft, in the light of the above cited judgments,
penalty on the paftner as well as the paftnershD Fim can be simultaneouslv imposed

and of course. imposition of penalty both on the Firm and its parfrers, depends upon

the facts of each case."

(Emphasis supplid)

13. Appellant no.3 has relied upon a decision of the Hon'ble Calcutta High Court

reported as 2000 (123) ELT 330(Cal) to say that no penatty was imposable on him under seclion

114(iii) of the Act when the goods are not available for mnfiscation. I find tlrat the order for

mnfiscation of goods and imposilion of fine even when the goods are not available has aheady

been discussed in foregoing paras. I further find that Hon'ble Bombay High Court in the case of

[t/Us. Bussa Overseas & Properties P Ltd reported as 2004 (163) ELT 304 (Bom) dissented with

the above decision and held as under:-

"7.... ....

..........The mere fact that the impofiers secured such clearance and disposed of the
goods and thereafter goods are not available for confiscation cannot divest lhe Cuslorns
Authorities of the powers to levy penalty under Section 112 of the Act. Shri Chagla relied
upon the decision of Calcutta High Courl repofted in 2000 (123) E.L.T. 330 (Cal ) = 1976

Tax. L.R. 1567 (Thomas Duff and Co. (lndia) Ltd. v. Collector of Customs and others). The

Calcutta High Court took the view in a case of exporl where a show-cause notice was
lssued as to why penal action should not be taken, that once the goods were expofted
and/or not available for confiscation, then the Customs Authority had no jurisdiction to
initiate the proceedings by issuance of show-cause notice for levy of penalty. lt is not
poss/b/e to share the view taken by the Calcutta High Court. The power to levy penalty is
not dependant upon availability of the goods impofted or exported. The power to levy
penalty arises because the importer or exporTer has done or omitted an act in relation to
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goods and which renders such goods liable for confiscation. The oower. in our iudoment.

to lew oenaltv is available once the Customs Authorities come to the conclusion that the

ooods imooied or expofied were liable to confiscation because of act or omission on the

oaft of the imoorler or exoofter as the case mav be. The Dower is not deDendant uoon the

availability of the ooods. lt is therefore not possib/e to accede to the submrssion of Shri

Chagla that as the goods covered by 45 consignments were not available for confiscation

under Section 111 of the Act, the Cusloms Depaftment could not have commenced
proceedings under Section 112 of the Act for levy of penalty."

(Emphasis supplid)

14. ln light of te above discussion I hold that the appeals filed by Appellant no.'l, Appellant

no.2 and Appellant no.3 are not tenable and are required to be relected. l, frerefore, reject all three

appealsfiled bythem.

lxq :iffinta-qRTrjffIiT$3iq-d6TftqdRrjqt-+-dafr*tfuqamtt

14.1 The appeals filed by Appellants stand disposed off in above terms.
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Copy to:
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad
2) The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3) The Additional Commissioner, GST & Central Excise,

Jamnagar Sub-Commisionerate, Jamnagar.
4) Guard File

5) F No.V2i1 85/RAJ/2016
6) F No.V2l189tRajt2016

M/s. Amardeep Export,
Plot No.414&415,
GIDC, Phase-il,
Dared, Jamnagar

1

2 Shri Dinesh Bhimjibhai
Changani,
Partner
M/s. Amardeep Export, Plot
No.414&415,
GIDC, Phase-ll,
Dared,
Jamnagar
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