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3
::ORDER IN APPEAL ::

The Principal Commussioner, Central Excise & Service Tax. Rajkot (hereinafter
referred to as “the appellant”) has filed the present appeals against Order-in-Onginal
No. DC/JAMIR-32/2018-17 dated 18.052018 and Order-In-Original No. DC/JAM/R-
T0r2016-17 dated 27.05.2016 (hereinafter referred to as "the impugned orders’) passed
by the Deputy Commissioner, Central Excise & Service Tax Division, Jamnagar
(hereinafter referred to as ‘the lower adjudicating authority”) in the case of Mis
International Cargo Terminals & Infrastructure Pvt. Ltd., 2" floor, 'Jalpari, Pratap
Palace Road, Opp. Guru Datattrey's Temple, Jamnagar — 361 008 (hereinafter referred

o as “the respondent’).

2. The facts of the case are that the respondent had filed two refund claims of Rs,
6,63,384/- and Rs. 3,31,853/- for the penod from March, 2015 to October, 2015 and
October, 2015 to March, 2018, respectively, under Section 11B of the Central Excise
Act, 1944 (made applicable to service tax matter under Section 83 of the Finance Act,
1894) on the ground that they had paid service tax under category of transportation
related services for chemical fertilizers, namely, Murate of Potash, however the said
services were exempted wide Sr. No. 20 of Notification No. 25/2012-ST dated
20062012 wef 01.07.2012. The refund claims were sanctioned by the lower
adjudicating authority vide the impugned orders.

3. Being aggneved with the mpugned orders, the department filed appeal, interalia,

on the following grounds: -

(i) A wrong interpretation has been made by the lower adjudicating authority that the
respondent paid service tax amount under category of transportation related services
The respondent has not paid any amount towards service tax on the service provided
by them to M/s. Indian Potash Limited. Ahmedabad (hereinafter referred to as “M/s,
IPL") and so called transportation related services for chemical fertilizer were from
Anchorage to Rozy jetty by hired barges in terms of Notification No. 25/2012-ST and
hence, no eronecus or excess tax paymenl was made by the respondent and
therefore, the question of refund does not anise

) A
{}  The service providers have charged @ Rs. 40/- to Rs. 45/- per metric tonne from
the respondent and subsequently the respondent had raised bills and collected Rs. 80/-
per metric tonne from M/s. IFL for transportation of goods. In the case, the respondent
nad acted as an ‘agent for supply of services and had not provided transportation
services to Mis. IPL as claimed by them in invoices issued to M/s. IPL. Therefore, in

absence of service tax payment they cannot claim refund of service tax collected by
their service providers from them for providing services.
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-

(i)  The respondent had claimed refund of the amount charged as service lax on the
services received by them from various service providers under the category of ‘supply
of tangible goods and ‘other services', as same were utilized by them for onward
providing of service, which is claimed as exempted by aforesaid Notification. There is no
provision to refund the service tax paid on senices, which were utilized for providing
exempted services except in case of export of goods or export of output services. Thus,
the lower adjudicating authority has ered while sanctioning the refund to the
respondent.

(iv)  The certificate issued by the Chanered Accountant indicates that the respondent
had raised Bill to Mis. IPL for the value of services and no service tax was charged and
paid. Therefore, in absence of service tax payment, the respondent cannot claim refund
of senvice tax, collected by their service providers from the respondent for providing
output services.

(v) The service providers had provided services 1o the respondent and had
recovered charges for hire charges, port charges, reimbursement of light charges and
supply of tangible goods service, except one service provided by Mis. Roy Mantime
Services, which is not faling under category of exempted service under the said
Notification as claimed by the respondent, as the said services are not transport
services. Further, the certificate issued by the Chartered Accountant indicates that
service provided by the operators are 'supply of tangible goods service' and not
‘transportation of goods’.

(vij The respondent is engaged in providing various services and has availled cenval
credit of duty/tax paid on common inputs or input services for payment of service tax.
Therefore, as provided under Rule B(3)(i), the respondent is required 1o pay an amount
equal to 7% of value of exempted services. Hence. in this case the service tax payment
made by the respondent is required to be adjusted against the liability of amount in

terms of Rule G6(3)(1) AT

(vii) The provisions of unjust ennchment have also not been examined property as to
whether the value of so called exempted oulput services were inclusive of service tax
elements or otherwise. The principle of unjust enrichment 15 applicable in the present
case, as the respondent has paid less amount 10 their service providers and while
providing the onward so called exempted service to Mis. IPL, they have
collectedicharged excess amount by higher rate than they have actually paid The
respondent has eamed/charged excess amount from Mis. IPL indirectly considering the
alament of cum-tax-value which leads to believe that burden of service tax payment
made by the respondent to various input service providers has been passed on to the
end of service recipient namely M/s_ IPL.
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4. The respondent filed Memaorandum of Cross Objections, wileralia, on the
following grounds: -

i) They have claimed refund of service tax which was collected from them illegally
and without autharity of law. Since they have borne the burden of service tax, they have
claimed refund of service tax, Certificate of Chartered Accountant certifying that the
amount is not charged out to Profit & Loss account but shown as ‘service lax refund

claim receivable’ under the head current assets was submitted

(i} The respondent is responsible for loss of cargo during transportation, shortages
at landing point on shore, damage to cargo, etc. and all risk towards transportation of
cargo through inland water is borne by the respondent being principal service provider
and they are not agent of M/s. IPL. Law of agency in India, signifies a relationship,
which exists where one person has an authority to act on behall of other (the principal)
to create legal relationship between the principal and third parties. However. every
person, who acts on behalf of other, is not necessarily an agent. The respondent was
wrangly classified as agent because only those part of whole transportation Services,
that could not be completed, directly due to scarcity of resources such as No. of barges,
timing, manpower, obligation to complete work within time etc. were sub-allotted to
other parties. The respondent is wholly liable for lossidamage/shortage of the cargo in
transportation. In case, the respondent is agent, there must not be any such hability on
the respondent. The respondent has all rights to decide guantity to be loaded in barges,
No. of barges to be employed, timing of barges. manpower to be obtained for barges,
even some barges are self-owned by the respondent, elc In all these cases, the
respondent is not under supervision of M/s. IPL. The respondent is entirely habie to
transport the imported Murate of Potash from ship to shore and not at all under any
ohligation to have direction from M/s. IPL.

(iiy There is no specific category of service provided in the specified service list. In
such situation, service providers instead of mentioning ‘other taxable service' has
inadvertently described wrong service head of service for which they are registered with
service tax department. Confirmation of the service providers that they have provided
only transporation of specified goods through barges and at the time of raising of
invaices they mentioned more general nature service than specific service has already
been submitted to the department. All the bills raised by the service providers are on
tonnage of transportation basis and not on time consumplion basis. In case the
respondent has availed service such as 'supply of tangible goodsfequipment for use’,
charges of the service providers would be on shipped cargo basis and not on the basis
of quantity actually transported. Section B6F (2) of the Finance Act, 1994 provides that
where a service is capable of differential treatment for any purpose based on its
description, the most specific description shall be preferred over a more general
description. Port service is more general description and its use to be avoided as per

law as more specific description is ‘transportation’. In support of their claim that actual
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service consumed by the respondent is only transportation services, they produced
copy of Boat Notes. In any case, the ultimate intention of the parties to the contract i.e.
respondent, the service providers and M/s. IPL is transportation of cargo from ship to
shore. The respondent has paid service tax on transportaion services which are
exempt under Notification No.25/2012-ST and has not claimed any refund of service tax
charged by the supplier of service for any other service.

(iv)  The respondent has claimed refund under Section 11B of the Central Excise Act,
1844 as the supplier has charged tax without authority of law. It does nol matter
whether the services utilized for provision of exempt or taxable services as the tax was
collected without authority of law.

(v)  The cerificate of Chartered Accountant certifying that the amount is not charged
out to Profit & Loss account, but shown as 'service tax refund claim receivable’ under
the head current assets has been submitted with refund application. The respondent
has not claimed the refund towards deposit of service tax collected from Mis. IPL

(viy The contention of the depariment that the respondent has claimed refund of
service tax which was availed for providing exempted service is wrong. The refund
claim filed is for the service tax charged and paid to the Govemnment without authority of
law and in violation of Article 265 of the Constitution of India. The respondent has not
claimed any refund because of provision of exempt services, the ground is not
sustainable. The respondent relied on decisions of Hon'ble Supreme Court in the case
of SclonahTea Co. Limited reported as 1987 (12) TMI3 - SC and U.P. Pollution Control
Board & Others.

(vil The respondent has claimed refund of service tax illegally charged to the
respondent by their supplier of services without authority of law in violation of Article 265
of the Constitution of India. The respondent while filing the refund claim has not claimed
any cenvat credit out of the amount charged by the supplier, Initially, the respondent
has claimed cenvat credit which was incorrectly claimed and was reversed by them
Therefore. contention of the department that the respondent has not complied with
Cenvat Credit Rules, 2004 is not sustainable.

L

L
\

(viiy The respondent has bome the burden of service tax and hence has claimed
refund of service tax. Hon'ble Supreme Court of India has held that in a case where
facts are not in dispute, collection of money as Cess was itself without authonty of law,
no case of undue enrichment was made out and the amount of cess paid earlier was
ordered to be refunded. The department's caontention that the respondent should collect
same amount fram M/s. IPL that the respondent has pawd 1o their supplier is wrong as
the margin of service provider as well as direct and indirect cost and overheads,
depreciation, etc, is added to the value of the service. The department made general
statement that just because the respondent has charged Rs. B0/- per MT from M/s. IPL
and paid Rs. 40/- to Rs. 43/- per MT to various parties whose services have been
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consumed by the respondent, the respondent has passed on the burden of senice tax
to the service recipient. There are vanous reasons for rate variations. The respondent,
due to their huge brand name and creditability is able to charge premium rate to Mis,
IPL as compared to other parties charged in the nearby location. The department has
only considered direct costing. There are other indirect cost such as suUpervision
charges, custom charges, light rage charges, etc. and direct overhead like depreciation
of barges and machinery, indirect overheads, administrative charges, building rent,
vehicle expenses, transportation to staff, etc. which are cost and needs to be incurred.
All these expenses are required to be considered to ascertain as to whether there is
actual surplus collection or not.

5 Personal hearing in the matter was attended to by Shn Dhaval K. Shah,
Chartered Accountant, who reiterated submissions made by them in their
Memorandum of Cross Objections. He also submitted copy of rate contract with Mis.
indian Potash Limited to substantiate transportation of goods, copies of Boat Notes as
per Section 68(1) of the Customs Act, 1962 and Boat MNotes Regulations, 1976,
Reconciliation chart to establish that service tax on Handing charges, Grab charges,
etc. was charged and recovered from Mi/s. IPL; that the orders passed by refund
sanctioning authonty is correct and should be upheld. No one appeared from the

department even after written P H. notices were sent to them.

Findings:

8. | have carefully gone through the facts of the case, impugned order, grounds of
appeals, Memorandum of Cross objections filed by the respondent and the submissions
made by the respondent. The Department has neither submitted any comments on the
grounds raised by the respondent in their Memorandum of Cross objections nor
appeared for the hearing. | therefore proceed to decide the case on merit on the basis
of records available on file.

F | find that the issue to be decided in the present appeal is as to whether the
impugned orders passed by the lower adjudicating authority sanctioning the refund of
service tax charged by the service providers in relation to transportation of imported
chemical fertilizer, namely, Murate of Potash and paid by the respendent as service

receiver, is correct, legal and proper or not.

B The department has contended that the respondent has claimed refund of the

amount charged as service tax on the services received by them from various service
providers under the category of ‘supply of tangible goods and ‘other services as same
were utilized by them for onward providing of service i.e. transportation which s claimed
as exempted by aforesaid Notification No. 25/2012-S7 dated 20.06 2012 and that there
is no provision to refund the service tax paid on services which were utilized for
providing exempted services. The respondent submitted that there is no specific
category of service provided in the specified sewm_a'j list and that the service providers
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who have provided service to the respondent also confirmed that they have provided
only transportation of specified goods through barges and at the time of raising of
invoices they mentioned more general nature service than specific service; that all the
bills raised by the service providers are on tonnage of transportation basis and not on
time consumption basis; that Section 66F (2) of the Finance Act, 1904 provides that
where a service is capable of differential treatment for any purpose based on its
description, the most specific description shall be preferred over a more general
description.

81 | find that the respondent has filed refund claims on the ground that they paid
service lax to various service providers for services related to transportation of chemical
fertilizers. namely, Murate of Potash from ship to shore, although the said services are
exempted vide SrNo. 20 of Notification No. 25/2012-ST dated 20062012 welf
01.07.2012, which is reproduced as under: -

“in exarcise of the powers conferred by sub-section (1) of section 93 of the Finance Act
1994 (32 of 1594) (herenafter referred 1o as the said Act] and In SUPEFSBSSION af
notification number 12/2012-Service Tax, dated the 17t March, 2012, published in the
Gazatte of india. Extracrdinary, Part Il Section 3, Sub-section (i} wide number G.5.R
210(E). dated the 17th March, 2012 the Ceniral Governmen! being satisfied thal if s
necessary in the public interest 50 fo do. hereby exempls the following faxable Services
from the whole of the senvice tax jeviable thereon under sechon 668 of the sard Act,
namely -

1
-
A0 19

20, Services by way of ransparfation by rad or @ vessel from ong place n India 0
another of the folfowing Qooos -

{ap
ib)
{e)
{d)
(e
n
(q
ih)
i
il ghemical ferilizer and oilcakes,

(Emphasis supplied) e

872 The above Notification provides exemption from payment of service tax on
service of transportation of chemical ferfilizer by vessel | find that the respondent
entered into agreement for transportation of chemical fertilizers from ship to shore for
which rate of Rs. 80/- per metric tonne has been agreed upon for the period 01.11.14 to
31.03.16. The rates for barge hire charges for the said period have also been agreed
upaon, however the respondent has not provided copy of the schedule rate for barge hire
charges. | further find that in order to fulfill the contractual obligations, the respondent
hired barges from various barge owners through which transportation of chemical
fertilizers from ship to shore has been completed. These barge owners have charged @
Rs. 40/- to Rs. 45/- PMT and service tax thereon to the respondent for providing their
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barges, which can be classified as “supply of tangible goods for use” as defined under
Section 65(105) (zzzz)) of the Act, which is reproduced as under -
E5{105) “faxable service” means any [service provided or [0 be proviged, -

{zzzzi) - to any person, by any ofher person in redabon to supply of tanmble goods

including machingry, equipment and gppliances for use without transferring rght of
possassion and effective control of such machinery, equipment and apphances,

(Emphasis suppled)

B3 The respondent has neither provided terms of schedule rate for barge charges
entered into with the importer Mis. IPL nor provided copy of contract entered into with
various Barge owners whose services have been availed by them for providing output
service of transportation of chemical fertilizers from ship to shore. | also find that as
provided in Section 66F (1) of the Act, wherein principles of interpretation of specified
descriptions of services or bundled services have been provided, which state that
“Unless otherwise specified, reference to a service (herein referred to as main service)

shall not include reference to a service which is used for providing main service. Hence,
| find that the service providers in the instant case have not provided transportation

service to the respondent but provided service of “supply of tangible goods for use”™. The
services provided by the service providers by providing barges on hire can be
categorized as input service for the respondent for prowviding outpul service of
transportation of chemical fertilizers. | find that ‘supply of tangible goods for use’ service
has not been specified in the exemption Notification ibid

8.4 | aisofind that the respondent has not deposited this service tax into Government
account. which they have sought refund, They are not entitled for refund of service tax
paid on input service used for providing his exempted output service as there 15 no such
provision in the Finance Act and Rules framed thereunder or under Section 11B of the
Central Excise Act. 1944 made applicable to service tax vide Section 83 of the Act
Hence, sanctioning of refund claims to the respondent is not correct.

g. The department has also contended that the respondent has acted as an ‘agent
for supply of these services to M/s. IPL and not provided transportation services to M/s.
IPL. | find that this contention of the depariment is not correct as ‘pure agent has been
defined under Rule 5(2) of Service Tax (Determination of Vaiue) Rules, 2006 as under: -

Explanation 1, - For the purposas of sub-ruie (2}, “pure agent” means a persan who - 'fl": -'jn_.{h,.-

{a} entars into @ confraciual agreement with the reciprent of senice o act as fus
pure agent fo incur expenditure or costs in the course of providing laxable service,

] neither inrdends fo hold nor holds any hile o the goods or senices 50 procured
or provided as pure agent of the recipient of senice.

] doas not use such goods or senices so procured. and
fcl} recanes only the actual amount incurred fo procumg sSuch goods or Senvices.

{Emphasis sipplied)
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91 | find that the respondent in the instant case has entered into composite
contractual agreement with M/s. IPL for transportation of chemical fertilizers to many
places and have the activity of bringing chemical fertiizers from ship to shore IS
essential and then only further transportation from shore to any specific place by road
or by rail is possible. The respondent has avaled services of hiring of barges for
bringing the chemical fertilizers from ship to shore and paid Rs. 40/- to Rs. 45/- per
metric tonne to the barge owners including service tax thereon but has charged Rs.
60/- per metric tonne from Mi/s. IPL, the importer to earn profit for themselves. Hence,
the respondent has not acted as 'agent’ for M/s. IPL and this contention of the
department is not tenable.

10. The department has also contended that the respondent is engaged in providing
various services and has avalled cenvat credit of dutyftax paid on common inputs or
input services for payment of service tax. The respondent submitted that they have
claimed refund of service tax illegally charged by their supplier of services without
authority of law in violation of Article 265 of the Constitution of India and, therefore,
cenvat credit of service tax paid by them through the supplier of these services to them
has been reversed by them before filing of these refund claims. | find that it is on record
that the respondent has initially availed cenvat credit of service tax paid by them to their
service providers, however, the respondent has reversed the cenvat credit at the time of
filing refund claim, which was otherwise aiso not admissible to them as per Cenvat
Credit Rules. 2004, because these services have been used by the respondent for
providing exempted output service of transportation of goeds by road or by rail. | also
find that it is settled legal position that reversal of cenvat credit tantamounts to non-
availment of cenvat credit. The submission of the respondent that the service providers
have charged service tax illegally and without authority of law is not correct as the
service providers have correctly charged service tax for providing barges on hire for
bringing chemical fertiizers from ship to shore. This service has properly been
classifiable under Section 85(105)(zzzzj) read with Section 66F (1) of the Act as
discussed above. The confimation of the service providers that they have provided
services of transportation of goods is neither sufficient for classification of service nor
correct. The verification of the invoices issued by the barge owners clearly reveals that
they have charged service tax on barge hiring charges for ‘supply of tangible goods
sarvice for use' and per tonnage collection is only a convenient method of collection of
charges for supply of barges (tangible goods). This method of charging does not alter
the chargeability of service tax as the service providers have provided barges
(equipment), which were used for bringing goodsichemical fertilizer from ship to shore

11, The department has also contended that provisions of unjust enrichment have
not been examined properly by the lower adjudicating authority as to whether the value
of so called exempted output services were inclusive of service tax elements or
otherwise. The respondent has submitted that they have borne the burden of tax and
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has claimed refund of service tax and also submitted that where service tax has been
collected without authority of law, no case of undue ennchment was made out and the
service tax paid earlier is required to be retunded. | find that the respondent entered info
with agreement with Mis_ IPL for transportabon of goods at a consolidated rate inclusive
of all expenses towards discharge of bulk fertihzers from the vessel into barges and
further transportation by road, rail or bulk delivery from shore and godown charges for
storage of imported chemical fertilizers. It has also been stipulated in the agreement
that wheraver service tax is apphicable will be paid by Mis IPL The respondent's
submission that the service providers have collected service tax from them without
authority of law has already been held as not correct. The terms of the agreement of the
respondent with Mis. IPL clearly provide that the rate for transportation of chemical
fertilizers is inclusive of all expenses It 1s also on record that the respandent has paid
Rs. 40/ to Rs. 45/ per MT towards hiring of barges for transportation of chemical
fertilizers but recovered Rs. 60/- per MT from Mis IPL. Thus, | find that the incidence of
service lax has been passed on to Mis. IPL

12 In view of above factual and legal posiion, | set aside the impugned orders
passed by the lower adjudicating authorty and allow the appeals filed by the
gepartment.

1.t ﬁm&ﬂzmﬁﬂnﬁmmﬁmmﬁaﬂﬁnmmtl

121 The appeal filed by the Department stand disposed of in above terms
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