
5*r

##*
Yunnrn

::srq{-d (3rftffi) or rrdrrq,E lii to w 3ik tfrq rFrnl trFf,::

O/O THE COMMISSIONER (APPEALS), CST & CENTRAL EXCISE,

(G-dtq ild, fr r'g ff 3rftT / l*! t,loor. (ist tlha\an.

tH st$ R-tt t5, Race Course Ring Road.

{ru-+tc / Raikot - 160 001

Tele Fax No. 0281 247 7952,'241 1 1 42 Enrail: cexappealsrajkottriismail.corn

rfus5 sr6'v. *. rEnr i
fi J-fffr sTad d-@r

v2t2uEA2/RA,lt20t6
v2t23lEA2tRA.y20l6

Et

,."c1-'r
{fr xrlgr { /

O l() Nf

DC/JA M/R-32/2016-t 7

DC/,lA M/R-70/2016- l7

i4irfi /

r 8.05.2016

27.05.2016

gfr-a grlql Tie+t (clrder-ln-Appeal No.):

RAJ-EXCUS-000-APP-087-TO-88 -20r 7-r 8

3fl*r +r frarm/
Date of Order:

03.t 0.20t 7

gan raIr, Jq-{a (3rqes;, rrsmtc rqru crfud /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

drt +-l? ffr artor
Date of issLre:

06.10.2017

4

q

lrq{ gq€d/ E.:r€ rrlgffi/ ]qq-{d/ sF-r46 3rrgFd. *frq 5.1r( 9l-6/ i-drfrt, rr+te I arrrrn / 7ntfrqrFl rd'RT :c{ft'fua irtt
qJ ifle?r t qG-f,: /

Arising oul of above menlioned OIO issued by Additronal/JoinuDepuly/Assistanl Commissioner. Central Excise / Service Tax,

Raikot / Jamnagar / Gandhidham

& cffi zFI dr+I (r4 tGfi /Name&Address of the Appellant & Respondent :-

M/s. Intemational C'argo l'crminals & Infrastructure Pvt. [.td.,.2nd Floor.'Jalpari'. Pratap

Palace Road^ Opp. GLrru l)atatre\ a's 
.l 

emple.. jamnagar- 361 00tl

sq 3nir(lr{- ) t eqfuJ 6fi aqFd ffifud affi * lq.ryd qrffi / qrfufi,lr fi FJln Jqi{ (r{{ s{ $sidr tt/
Any person aggrieved by lhis Order-in-Appeal may frle an appeal to the appropflale aulhority in the following way.
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Appeal to Customs, Excise E Service Tax Appeliale Tribuoal under Seclion 358 of CEA. 1944 / Under Section 86 ot the
Finance Acl. 1994 an appeal lies to:-
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To lhe West regional bench o, Customs ErciEe E Servrce Tar Appellate Tflbunal (CESTAT) at. 2". Floor. Bhaumati Bhavran.
AsaMa Ahmedabad-380016 in case of appeals other lhan as rnenlioned in para j(a) above
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The appeal to the Appellate Tribunal shall be filed rn quadruplicate in form EA-3 / as prescribed under Rule 6 of Centrat
Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which at leasl shoutd be accompanied by a fee ot Rs
1,000/_ Rs.50001, Rs 10,0001 where amounl of duly demand/interesl/penaltyrefund is upto s Lac.. 5 Lac to so Lac ano
above 50 Lac respectively in lhe fotm of crossed bank dratt in favour of Aast. Regislrar of branch of any nominated pubtic
seclor bank of the place where the bench oI any nomrnaled pubhc sector bank ot t_he ptace where the be;ch of the Triuunai
is siluated. Applicalion made lor granl o, stay shall be accompanied by a fee ol Rs. 5OO/-
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copy oI rhe order appeared againsr (one oI which shal be cerri{ied copy) and shourd ue accompanieJ ;; ; ,;;; ; 

'h..
10001 where the amounl of service tax & inleresl demanded I penatiy l;vied of Rs. 5 Lakhs or tess, as.s'000i wtrere tfre
amounl of service 1a)( & inleresl demanded & pena[y tevied is mo;e lhan five takhs but nor er.eeOinj n" fiiiy 1r1i.,..
Rs 10 000/' where lhe amounl o, service lax.E interesl demanded & penatty revied is more than my lur,'t" *p"ui, in ir,-"form ot crossed bank dratl in favour of the Assistanl Registrar ot the benci of nominated pubtic Se;tor g*l [i lh'u ptuL
where the bench of Tribunal is situated / Application made for grant of stay shalt be accontpanied by a fee ol Rs.500/- 

'

1

(A)

(D

(ii)

(iii)

(B)



.)

(r)

(ii)

(c)

fe.a 3lfufi{fl, 1994 6t trRr 86 fi iq-qnrrl (2) lii (2A) S liiFfa aJ €r ?'.n J1\"r-d. e-qrs{ f}-qFq[dl, 1994 + F-qE 9(2) ('E

9(2A) + ad Eqlftn qq{ S T,7 * *I iilr sinft I.; 5{r} {{r!r 3n{ra +-frq 5..qr4 ?ri4 3ilrqr }rrr€d (lr+O ir#q racrE 116
(dRr crft-d 3nlrr trr cifiqi dirrd 6t (rdrt i r.6 cfr rArFrd 6iA Erf6q 3fR Jrg-+4 r-dnr EFr{+ llEfi, nirdr lclT+a, #etq
r.cTq T6/ tdlf{ +i :,{drq -qrqlftIct{ur 4f ]lrida r} -{? $i ii-*r ai dd 3rE{ ff qr? ,fr €rq n +iir.d 4-{d d.,fr /

The appeai under sub sectjon (2) and (2A) of lhe seclran 36 lhe Frnance Acl 1994, shall be filed n For ST.7 as prescribed

under Rule I (2) & 9(2A) of the Service Tax Rules 1994 and shall be accompanied by a copy of order of Commissioner

Central Excise or Commissioner. Cenlral Excise (Appeals) (one ol which shall be a certilaed copy) and copy ol ihe order

passed by the Commissioner aulhori:ing lhe Assistant Comnrissioner or DepLrly Commissioner of Cenlral Ercise/ Service Tax

to file the appeal before lhe Appeiiate Tribunal.
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For an appeal lo be filed belore the CESTAT under Section 35F of the Cenlral Excise Act. 1944 which is also made

applicable lo Service Tax under Seciion 83 of lhe Flnance Act. 1994 an appeal agaiost lhis order shall lie before lhe Tribunal

on payment ol 10% of ihe duty demanded where duty or duty and penalty are in dispute o. penalty, where penally alone is in

dispole, provided lhe amount ol pre deposit payable would be subiect lo a ceiling ol Rs. 10 Crores,

Under Cenlral Excise and Service Tax.'Duty Demanded" shall include :

(4 amounl delermined under Seclrcn 11 D,

(ii) amount of erroneous Cenval Credil lakeni

(iii) amount payable under Rule 6 ol lhe Cenval Credit Ruies

provided lurther that the provisions of this Section shall nol apply to lhe slay applicatioo and appeals pending before

any appellate aulhority prior lo lhe commencemenl o.'lhe Finance (No2) Acl, 2014

lr)

rrra rrcn ol grtrur srica :

R6vl6lon aoolication to Governm6nl of lndla:

rs yrhr # cafraror qrfufl ffifud flrd }. iiflq racrd {6 jrtu1i{ff. 1994 *l qlo 35EE t qry c]a.r *' liTlrd 3rqr

iri* 
-*r- 

{t*R ratra"r vraca g"d E-d *irl-{ rrrrd id*rn a}n }iBa "fl-{i ac srd-d sisd ar, -t tiadl-110001, 6t
f&or rrrr otfrt r I '
A revision application lies to the Under Secretary to lhe Governmenl of lndia. Revisron Applicalion LJnil, Ministry ol Finance,

Deparlment of Revenue, 4th Floo., Jeevan Deep Burlding Parliament Street New Delhi-110001, under Seclion 35EE of the

CEA 1944 in respect of lhe lollowing case governed by first proviso to sub section (1) of Section_35B ibid
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ln case of iny loss of g-oods. where the loss occuas in lransil from a laclory to a warehouse or lo anolher Iactory or from one

warehouse lo another during lhe course of processing of the goods in a waaehouse or in slorage whether in a faclory or in a
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ln case of rebate of duty of excise on goods e:(porled lo any counlry or lerritory outside lndia oi on excisable malerial used in

the manufacture of the goods which are exporled lo any counlry or lerrilory oulsrde lndia

qf{ *sra r;o +r cir?ra ffir' kar e-raa + drfl. icrd qr tera 4i ar-- fiqi-a fu{r rrar tt I

ln case of 
"goods eiported outside lndia exporl to Nepal or Bhutan. without payment ol duly
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Credit of any duty allowed to be utilized towards paymenl of excise duly on final products under the provisions of this Act or

the Rules made ihere under such order is passed by lhe Commissioner (Appeals) on or afler, the dale appointed under Sec.

109 ol tbe Finance (No2) Acl, 1998
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The above application shall be made in duplicate rn Form No EA.8 as specilied undel Rule. I of Central Excise (Appeais)

Rutes. 2001 ;rlhin 3 months from the dale on which the otder soughl lo be appealed agarnsl is communicaled and shall be

accompanied by two copies each of the OIO and Order-ln Appeal. ll should also tre accompanred by a copy of TR_6 Challan

eviden;ing payment of prescribed iee as prescribed under Seclion 35-EE of CEA 1944, under l,4aior Head of Accouni
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The reviston appication shatl be accompanied by a fee of Rs 2OO/' whe.e the amount involved in Rupees One Lac or less

and Rs 10001 where lhe amounl involved is more than Rupees One Lac.
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in clse. if rtre order covers varrcus numbers of order in oiginal, ,ee for each o.l o. should be paid in lhe aforesaid manner'

nor wihstanding lhe fact that lhe one appeal to the Appellanl Tribunal or the one applicalion lo lhe cenlral Go\,1. As the case

may be is fillea lo avoid scriptolia work excising Rs 1 lakh fee ol Rs 100/_ tor each
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On" fopytof apptrcation or O tO as the case may be. and the order o{ the adludicating aulhorily shall bear a courl fee stamp

oi Rs. 6 50 as prescibed unclel Schedule_l rn le.ms ol lhe Coun Fee Ac1.1975. as amended
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Attention is atso invited lo lhe rules covering these and other relaled matters coolained in the cusloms, Excise and service

Appellate Tribunal (Procedo.e) Rules, 1982
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::ORDER IN APPEAL ::

The Principal Commissioner, Central Excise & Service Tax, Rajkot (hereinafter

refened to as "the appellant') has filed the present appeals against Order-in-Original

No. DC/JAM/R-3212016-17 dated 18.05.2016 and Order-ln-Original No. DC/JAM/R-

7012016-17 dahed27.05.2016 (hereinafter referred to as "the impugned orders') passed

by the Deputy Commissioner, Central Excise & Service Tax Division, Jamnagar

(hereinafter referred to as 'the lower adjudicating authority) in the case of M/s.

lnternational Cargo Terminals & lnfrastructure Pvt. Ltd., 2nd floor, 'Jalpari', Pratap

Palace Road, Opp. Guru Datattrey's Temple, Jamnagar - 361 008 (hereinafter referred

to as "the respondent").

2. The facts of the case are that the respondent had filed two refund claims of Rs.

6,63,384i- and Rs. 3,31,853/- for the period from March, 2015 to October, 2015 and

October, 2015 to March, 2016, respectively, under Section 1'1B of the Central Excise

Act, 1944 (made applicable to service tax matter under Section 83 of the Finance Act,

1994) on the ground that they had paid service tax under category of transportation

related services for chemical fertilizers, namely, Murate of Potash, however the said

services were exempted vide Sr. No. 20 of Notification No. 25l2012-ST dated

20.06.2012 w.e.f. 01.07.2012. The refund claims were sanctioned by the lower

adjudicating authority vide the impugned orders.

3. Being aggrieved with the impugned orders, the department filed appeal, interalia,

on the following grounds: -

(i) A wrong interpretation has been made by the lower adjudicating authority that the

respondent paid service tax amount under category of transportation related services.

The respondent has not paid any amount towards service tax on the service provided

by them to M/s. lndian Potash Limited, Ahmedabad (hereinafter referred to as "M/s.

lPL") and so called transportation related services for chemical fertilizer were from

Anchorage to Rozy jetty by hired barges in terms of Notification No. 25l2012-ST and

hence, no erroneous or excess tax payment was made by the respondent and

therefore, the question of refund does not arise.

\L

s9
(ii) The service providers have charged @ Rs. 40/- to Rs. 45l- per metric tonne from

the respondent and subsequently the respondent had raised bills and collected Rs. 60/-

per metric tonne from Mis. IPL for transportation of goods. ln the case, the respondent

had acted as an 'agent' for supply of services and had not provided transportation

seryices to Mis. IPL as claimed by them in invoices issued to Mis. lpl. Therefore, in

absence of service tax payment they cannot claim refund of service tax collected by

their service providers from them for providing services.

Page No. 3 of 1 1



Appeal No: V2IEA 2/21 & 23lRAJi2016

(iii) The respondent had claimed refund of the amount charged as service tax on the

Services received by them from various service providers under the category of 'supply

of tangible goods' and 'other services" as same were utilized by them for onward

providing of service, which is claimed as exempted by aforesaid Notification. There is no

provision to refund the service tax paid on services, which were utilized for providing

exempted Services except in case of export of goods or export of output Services. Thus,

the lower adjudicating

respondent.

authority has erred while sanctioning the refund to the

(iv) The certificate issued by the Chartered Accountant indicates that the respondent

had raised Bill to Mis. IPL for the value of services and no service tax was charged and

paid. Therefore, in absence of service tax payment, the respondent cannot claim refund

of service tax, collected by their service providers from the respondent for providing

output services.

(v)TheserviceprovidershadprovidedServicestotherespondentandhad

recoveredchargesforhirecharges,portcharges,reimbursementoflightchargesand

supply of tangible goods service, except one service provided by M/s Roy Maritime

services, which is not falling under category of exempted service under the said

Notification as claimed by the respondent, as the saicl services are not transport

services. Further, the certificate issued by the chartered Accountant indicates that

service provided by the operators are 'supply of tangible goods service' and not

'transportation of goods'.

(vi) The respondent is engaged in provlding various services and has availed cenvat

credit of duty/tax paid on common inputs or input services for payment of service tax'

Therefore, as provided under Rule 6(3Xi), the respondent is required to pay an amount

equaltoT%ofvalueofexemptedservices.Hence,inthiscasetheservicetaxpayment

made by the respondent is required to be adiusted against the liability of amount in

terms of Rule 6(3)(i).

(vii)Theprovisionsofun,|ustenrichmenthavealsonotbeenexaminedproperlyasto

whether the value of so called exempted output services were inclusive of service tax

elements or otherwise. The principle of unjust enrichment is applicable in the present

case, as the respondent has paid less amount to their service providers and while

providing the onward so called exempted service to M/s lPL' they have

collected/charged excess amount by higher rate than they have actually paid The

respondent has earnedicharged excess amount from M/s. IPL indirectly considering the

element of cum-tax-value which leads to believe that burden of service tax payment

made by the respondent to various input service providers has been passed on to the

end of service recipient namely M/s lPL'

4
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4. The respondent filed

following grounds: -

5

Memorandum of Cross Objections, interalia, on the

(i) They have claimed refund of service tax which was collected from them illegally

and without authority of law. Since they have borne the burden of service tax, they have

claimed refund of service tax. Certificate of Chartered Accountant certifying that the

amount is not charged out to Profit & Loss account but shown as 'service tax refund

claim receivable' under the head current assets was submitted.

(ii) The respondent is responsible for loss of cargo during transportation, shortages

at landing point on shore, damage to cargo, etc. and all risk towards transportation of

cargo through inland water is borne by the respondent being principal service provider

and they are not agent of M/s. lPL. Law of agency in lndia, signifies a relationship'

which exists where one person has an authority to act on behalf of other (the principal)

to create legal relationship between the principal and third parties. However, every

person, who acts on behalf of other, is not necessarily an agent. The respondent was

wrongly classified as agent because only those part of whole transportation services,

that could not be completed, directly due to scarcity of resources such as No' of barges,

timing, manpower, obligation to complete work within time etc. were sub-allotted to

other parties. The respondent is wholly liable for loss/damage/shortage of the cargo in

transportation. ln case, the respondent is agent, there must not be any such liability on

the respondent. The respondent has all rights to decide quantity to be loaded in barges,

No. of barges to be employed, timing of barges, manpower to be obtained for barges,

even some barges are self-owned by the respondent, etc. ln all these cases, the

respondent is not under supervision of M/s. lPL. The respondent is entirely liable to

transport the imported Murate of Potash from ship to shore and not at all under any

obligation to have direction from M/s. lPL.

(iii) There is no specific category of service provided in the specified service list. ln

such situation, service providers instead of mentioning 'other taxable service' has

inadvertently described wrong service head of service for which they are registered with

service tax department. confirmation of the service providers that they have provided

only transportation of specified goods through barges and at the time of raising of

invoices they mentioned more general nature service than specific service has already

been submitted to the department. All the bills raised by the service providers are on

tonnage of transportation basis and not on time consumption basis. ln case the

respondent has availed service such as 'supply of tangible goods/equipment for use',

charges of the service providers would be on shipped cargo basis and not on the basis

of quantity actually transported. section 66F (2) of the Finance Act, ',|994 provides that

where a service is capable of differential treatment for any purpose based on its

description, the most specific description shall be preferred over a more general

description. Port service is more general description and its use to be avoided as per

law as more specific description is 'transportation'. ln support of their claim that actual

:
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service consumed by the respondent is only transportation services, they produced

copy of Boat Notes. ln any case, the ultimate intention of the parties to the contract i.e.

respondent, the service providers and M/s. IPL is transportation of cargo from ship to

shore. The respondent has paid service tax on transportation services which are

exempt under Notification No.25l2012-ST and has not claimed any refund of service tax

charged by the supplier of service for any other service.

(iv) The respondent has claimed refund under Section 118 of the Central Excise Act'

1944 as the supplier has charged tax without authority of law. lt does not mafter

whether the services utilized for provision of exempt or taxable services as the tax was

collected without authority of law

(v) The certificate of chartered Accountant certifying that the amount is not charged

out to Profit & Loss account, but shown as 'service tax refund claim receivable' under

the head current assets has been submitted with refund application The respondent

has not claimed the refund towards deposit of service tax collected from M/s lPL'

(vi)Thecontentionofthedepartmentthattherespondenthasclaimedrefundof

service tax which was availed for providing exempted service is wrong The refund

claim filed is for the service tax charged and paid to the Government without authority of

law and in violation of Article 265 of the constitution of lndia. The respondent has not

claimed any refund because of provision of exempt services' the ground is not

sustainable. The respondent relied on decisions of Hon,ble Supreme Court in the case

of SolonahTea Co. Limited reported as 1987 (12) TMl3 - SC and U P Pollution Control

Board & Others

(vii)Therespondenthasclaimedrefundofservicetaxillegallychargedtothe

respondent by their supplier of services without authority of law in violation of Article 265

of the constitution of lndia. The respondent while filing the refund claim has not claimed

anycenvatcreditoutoftheamountchargedbythesupplier.lnitially'therespondent

hasclaimedcenvatcreditwhichwasincorrectlyc|aimedandwasreversedbythem.

Therefore, contention of the department that the respondent has not complied with

Cenvat Credit Rules, 2004 is not sustainable'

(vii)Therespondenthasbornetheburdenofservicetaxandhencehasclaimed

refundofservicetax.Hon,bleSupremeCourtoflndiahasheldthatinacasewhere

facts are not in dispute, collection of money as cess was itself without authority of law;

nocaseofundueenrichmentwasmadeoutandtheamountofcesspaidearlierwas

ordered to be refunded. The department's contention that the respondent should collect

same amount from M/s. IPL that the respondent has paid to their supplier is wrong as

themarginofserviceprovideraswellasdirectandindirectcostandoverheads,

depreciation,etc,isaddedtothevalueoftheservice.Thedepartmentmadegeneral

statementthatjustbecausetherespondenthaschargedRs'60/-perMTfromM/s'lPL

andpaidRs.40ltoRs.45/-perMTtovariouspartieswhoseserviceshavebeen
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consumed by the respondent, the respondent has passed on the burden of service tax

to the service recipient. There are various reasons for rate variations. The respondent,

due to their huge brand name and creditability is able to charge premium rate to M/s.

IPL as compared to other parties charged in the nearby location. The department has

only considered direct costing. There are other indirect cost such as supervision

charges, custom charges, light rage charges, etc. and direct overhead like depreciation

of barges and machinery, indirect overheads, administrative charges, building rent'

vehicle expenses, transportation to staff, etc. which are cost and needs to be incurred.

All these expenses are required to be considered to ascertain as to whether there is

actual surplus collection or not.

5. Personal hearing in the matter was attended to by shri Dhaval K. shah,

chartered Accountant, who reiterated submissions made by them in their

Memorandum of Cross Objections. He also submitted copy of rate contract with M/s

lndian Potash Limited to substantiate transportation of goods; copies of Boat Notes as

per section 68(1) of the customs Act, 1962 and Boat Notes Regulations, 1976:

Reconciliation chart to establish that service tax on Handing charges, Grab charges,

etc. was charged and recovered from M/s. IPL; that the orders passed by refund

sanctioning authority is correct and should be upheld. No one appeared from the

department even after written P.H. notices were sent to them'

Findinos:

6. I have carefully gone through the facts of the case, impugned order, grounds of

appeals, Memorandum of cross objections filed by the respondent and the submissions

made by the respondent. The Department has neither submitted any comments on the

grounds raised by the respondent in their Memorandum of cross objections nor

appeared for the hearing. I therefore proceed to decide the case on merit on the basis

of records available on file.

7. I find that the issue to be decided in the present appeal is as to whether the

impugned orders passed by the lower adjudicating authority sanctioning the refund of

service tax charged by the service providers in relation to transportation of imported

chemical fertilizer, namely, Murate of Potash and paid by the respondent as service

receiver, is correct, legal and proper or not.

8. The department has contended that the respondent has claimed refund of the

amount charged as service tax on the services received by them from various service

providers under the category of 'supply of tangible goods' and 'other services' as same

were utilized by them for onward providing of service i.e. transportation which is claimed

as exempted by aforesaid Notification No. 25i2012-ST dated 20.06.2012 and that there

is no provision to refund the servrce tax paid on services which were utilized for

providing exempted services. The respondent submitted that there is no specific

category of service provided in the specified servigd list and that the service providers

7
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who have provided service to the respondent also confirmed that they have provided

only transportation of specified goods through barges and at the time of raising of

invoices they mentioned more general nature Service than specific Service; that all the

bills raised by the service providers are on tonnage of transportation basis and not on

time consumption basis; that Section 66F (2) of the Finance Act, 1994 provides that

where a service is capable of differential treatment for any purpose based on its

description, the most specific description shall be. preferred over a more general

description.

8.1 | find that the respondent has filed refund claims on the ground that they paid

service tax to various service providers for services related to transportation of chemical

fertilizers, namely, Murate of Potash from ship to shore, although the said services are

exempted vide sr.No. 20 of Notification No. 25t2012-Sr dated 20.06.20',12 we.f.

O1 .07.2012, which is reproduced as under: -

r
d..I

,,ln 
exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act,

igll lSz of lggi) (hereinafter referred to as lhe sald Act) and in supersesslon of

notification number i 2nU 2-Service Tax, dated the 17th March, 2012, published in the

c,zetrc or naia, Extraordinary, paft tt, section 3, Sub-secfion (i) vide number G.s.R.

iioiE), irt"a ii" 17th March', 2012, the centrat covernment, being satisfled that it is

i""Ll,i y in the public,nterest so to do, hereby exempts the following taxable services

fromthe.whoteofthesevicetaxleviabtethereonundersection668ofthesaidAct,
namely :-

1 ......
2......
3to 19

20. Se bv wav of tra ftation v rail or vesse/ from one olace in lndia to

another of the followlno ooods -

(a) ... ;

(b) . .;
(c) ....-.;
(d) .. ...;
(e) .. . .. - -..:

0 .....;
@) . . ..;
(h) ........;
(i) ... ;

0 chemical fertilizer and oilcakes;
(Emphasis supplied)

8.2 The above Notification provides exemption from payment of service tax on

service of transportation of chemical fertilizer by vessel. I find that the respondent

entered into agreement for transportation of chemical fertilizers from ship to shore for

which rate of Rs. 601 per metric tonne has been agreed upon for the period 01.1 1.14 to

31.03.16. The rates for barge hire charges for the said period have also been agreed

upon, however the respondent has not provided copy of the schedule rate for barge hire

charges. lfurther find that in order to fulfill the contractual obligations, the respondent

hired barges from various barge owners through which transportation of chemical

fertilizers from ship to shore has been completed. These barge owners have charged @

Rs. 40/- to Rs. 45/- PMT and service tax thereon to the respondent for providing their
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barges, which can be classified as "supply of tangible goods for use" as defined under

Section 65(105) (zzzz)) of lhe Act, which is reproduced as under: -

65(105) "taxabte sevice" means any [service provided or to be provided, '

(zzzzj) to any person, by any other person in relation to supplv of tanqible qoods

includinq machinerv. equoment and app liances for use. without transferring right of

possession and effective control of such machinery, equipment and appliances;

(Emphasis supplied)

I 3 The respondent has neither provided terms of schedule rate for barge charges

entered into with the importer M/s. IPL nor provided copy of contract entered into with

various Barge owners whose services have been availed by them for providing output

service of transportation of chemical fertilizers from ship to shore. I also find that as

provided in Section 66F (1) of the Act, wherein principles of interpretation of specified

descriptions of services or bundled services have been provided, which state that

"Unless otherwise specified, reference to a seryice (herein referred to as main seruice)

shall not include reference to a service which is u sed for providino main servlce. Hence

lfind that the service providers in the instant case have not provided transportation

service to the respondent but provided service of "supply of tangible goods for use". The

services provided by the service providers by providing barges on hire can be

categorized as input service for the respondent for providing output service of

transportation of chemical fertilizers. I find that'supply of tangible goods for use' service

has not been specified in the exemption Notification ibid

8.4 I also find that the respondent has not deposited this service tax into Government

account, which they have sought refund. They are not entitled for refund of service tax

paid on input service used for providing his exempted output service as there is no such

provision in the Finance Act and Rules framed thereunder or under Section 11B of the

Central Excise Act, 1944 made applicable to service tax vide Section 83 of the Act.

Hence, sanctioning of refund claims to the respondent is not correct.

9. The department has also contended that the respondent has acted as an 'agent'

for supply of these services to M/s. IPL and not provided transportation services to M/s.

lPL. I find that this contention of the department is not correct as 'pure agent' has been

defined under Rule 5(2) of Service Tax (Determination of Value) Rules, 2006 as under: -

Exptanation 1. - Forthe purposes of sub-rule (2), ''pure agent" means a person who '

(a) enters into a contractual agreement with the recipient of service to acf as his

pure agent to incur expenditure or cosfs ln the course of providing taxable service;

(b) neither intends to hold nor holds any title to the goods or services so procured

or provided as pure agent of the recipient of service;

(c) does not use such goods or seNices so procured: and

(d) receives only the actual amount incurred to procure such goods or sevices

(Emphasis supplied)

I
)
L--

Page No. 9 of 1 1



Appeal No: V2|EA 2/2,l & 23/RAJ/20

10

9.1 I find that the respondent in the instant case has entered into composite

contractual agreement with M/s. IPL for transportation of chemical fertilizers to many

places and have the activity of bringing chemical fertilizers from ship to shore is

essential and then only further transportation from shore to any specific place by road

or by rail is possible. The respondent has availed services of hiring of barges for

bringing the chemical fertilizers from ship to shore and paid Rs. 401 to Rs. 45/- per

metric tonne to the barge owners including service tax thereon but has charged Rs.

601 per metric tonne from M/s. lPL, the importer to earn profit for themselves. Hence,

the respondent has not acted as 'agent' for M/s. IPL and this contention of the

department is not tenable.

10. The department has also contended that the respondent is engaged in providing

various services and has availed cenvat credit of duty/tax paid on common inputs or

input services for payment of service tax. The respondent submitted that they have

claimed refund of service tax illegally charged by their supplier of services without

authority of law in violation of Article 265 of the Constitution of lndia and, therefore,

cenvat credit of service tax paid by them through the supplier of these services to them

has been reversed by them before filing of these refund claims. I find that it is on record

that the respondent has initially availed cenvat credit of service tax paid by them to their

service providers, however, the respondent has reversed the cenvat credit at the time of

filing refund claim, which was otherwise also not admissible to them as per Cenvat

credit Rules, 2004, because these services have been used by the respondent for

providing exempted output service of transportation of goods by road or by rail' I also

find that it is settled legal position that reversal of cenvat credit tantamounts to non-

availment of cenvat credit. The submission of the respondent that the service providers

have charged service tax illegally and without authority of law is not correct as the

service providers have correctly charged service tax for providing barges on hire for

bringing chemical fertilizers from ship to shore. This service has properly been

classifiable under section 65(105)(zzzzl) read with section 66F (1) of the Act as

discussed above. The confirmation of the service providers that they have provided

services of transportation of goods is neither sufficient for classification of service nor

correct. The verification of the invoices issued by the barge owners clearly reveals that

they have charged service tax on barge hiring charges for 'supply of tangible goods

service for use'and per tonnage collection is only a convenient method of collection of

charges for supply of barges (tangible goods). This method of charging does not alter

the chargeability of service tax as the service providers have provided barges

(equipment), which were used for bringing goods/chemical fertilizer from ship to shore.

11. The department has also contended that provisions of unjust enrichment have

not been examined properly by the lower adjudicating authority as to whether the value

of so called exempted output services were inclusive of service tax elements or

otherwise. The respondent has submitted that they have borne the burden of tax and

tur
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has claimed refund of service tax and also submitted that where service tax has been

collected without authority of law, no case of undue enrichment was made out and the

service tax paid earlier is required to be refunded. I find that the respondent entered into

with agreement with M/s. IPL for transportation of goods at a consolidated rate inclusive

of all expenses towards discharge of bulk fertilizers from the vessel into barges and

further transportation by road, rail or bulk delivery from shore and godown charges for

storage of imported chemical fertilizers. lt has also been stipulated in the agreement

that wherever service tax is applicable will be paid by M/s. lPL. The respondent's

submission that the service providers have collected service tax from them without

authority of law has already been held as not correct. The terms of the agreement of the

respondent with M/s. IPL clearly provide that the rate for transportation of chemical

fertilizers is inclusive of all expenses. lt is also on record that the respondent has paid

Rs. 40/- to Rs. 45/- per MT towards hiring of barges for transportation of chemical

fertilizers but recovered Rs. 601 per MT from M/s lPL. Thus, I find that the inodence of

service tax has been passed on to lVl/s. lPL.

12. ln view of above factual and legal position, I set aside the impugned orders

passed by the lower adjudicating authority and allow the appeals filed by the

department.
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12.1 The appeal filed by the Department stand disposed of in above terms
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1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone. Ahmedabad

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate. Rajkot.

3. The Deputy Commissioner, GST & Central Excise Division, Jamnagar.

4. Guard File.
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