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For an appeal lo be flled before lhe CESTAT, Lrnder Seclion 35F oi ihe Cenlmt Excise Acl. 1944 which is atso made
applicable lo Service Tax uflder Seclion 83 of the Frnance Acl 1994, an appeal aqainsl this order shall lie before lhe Tribunat
on paynrenl of 10o/o of the duty demanded where duty or.luly' and penally are in dispule. or penally, where penatty alone is rn
dispirte, provided lhe amourd of preiepos,t payabte rvouid be subjecl !o a ceilrng oI Rs. t0 Cror€s,

L,nder Cenlral Excise and Service Tax "Duly Oemanded, shal inctude :

(i) amount delermined under Section t1 Di
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leqr JEn qrldrt / -
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Credil ol any duly allowed lo be Lriilized towar.ls paynrenr oi e)(cise dury on frnal products under the provisrons of this Acl or
the Rules made lhere under such order rs passed Ly lhe Commissioner (Appeals) on or afier, lhe daie appointed under Sec.
109 oi the Frnance (No2) Act, 19gB
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The revrsiorl appicalton shall be accompanieri Lly a fee ot Rs. 2001 where the arnounl involved in Rupees One Lac or less
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One .oPy-o, apP|calrofl or O lO as the case may []e, anri the oftlei ol rhe actjurticating aulhorily sha| bear a courl fee stafirp
of Rs 6.50 as presc bed under Sdredule-l rn Iernis of ihe Court Fee Act,t975, as amended.

ir]!r :l-+. A;?'{ r+ra ?l?+. na Il:rrri ,rdHTlr ;2r'lTidFror (+rd Fdfi0 rdqtrr.{d, r9B2 .q dfita ra J,q ddfi1ra ,qDrdl {]
rr]rrlE.-r Fti .tId ti?]?4 {:t nh $l r,rn ,n+E.l F6ql ,nn 6 I /

Allenllor ls also inviied io lhe rules covenng rhese ancl olher relal€d nlatlers contained rn the Customs, Excise and Ser\,ice
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Appeal No. Vzl 235lRAJl2016

ORDER

M/s. Kishan lnfrastructure Pvt Ltd, Gandhi Chamber, Gondal

Road, Rajkot (hereinafter referred lo as "the appellant') have filed

present appeal against the Order-in-Original No. '104l ST/REFi2O16 dated

02.09.2016 (hereinafter referred to as "the impugned order"), passed by

the Assistant Commissioner, Service Tax Division, Rlkot (hereinafter

refened fo as "the adjudicating authority").

2. The brief facts of the case are that the appellant is holding

service tax registration No. AACCk4463GSE001 and providing services in

respect of Construction of Canal to M/s. Sardar Sarovar Narmada Nigam

Lld (hereinafter referred fo as 'M/s. SSNNL'). The appellant prefened

refund claim for Rs.39,93,007/- under the provisions of Section '10'l of the

Finance Act, 1994 inserted vide Finance Act, 2016. The adjudicating

authority vide impugned order has sanctioned the refund but credited the

amount to the Consumer Welfare Fund on the ground that the claim is hit

by the provisions of Section '128 of the Central Excise Act,1944 as made

applicable to Service Tax by virtue of Section 83 of the Finance Act,

1994.

3. Being aggrieved with the impugned order the appellant

preferred the present appeal on the following grounds:-

(i) Adjudicating authority has misread the provisions relating to

service tax in the case and also misread the contract made between the

two parties in the contract; that that adjudicating authority has taken into

consideration a part of the clause without considering the meaning of the

relevant clause as a whole to deny the refund.

(ii) lt is wrong to arrive at the conclusion or to presume that

burden of tax was passed on to the service recipient i.e. M/s. SSNNL by

the appellant when no service tax was leviable at all in respect of services

provided and payment of service tax was made at a much later date due

to insistence of the DGCEI officers that too under protest; that the

payment of service tax was made at the behest of the officers of DGCEI,

Rajkot on 05107.11.2015 for the period from 01.07.2012 to 29.01.2014

which is also evident from the copies of the letters addressed to the SlO,

r-J i;
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DGCEI, Rajkot and submitted to the adjudicating authroty; that it is not the

case that service tax was paid at a later stage by the appellant on

instruction of M/s. SSNNL in terms of the contract.

(iii) The adjudicating authority at Para 12 of the impugned order

has relied upon a letter dated 28.06.2016 of DGCEI and the same has not

been provided to the appellant, which is violation of principal of natural

justice.

(iv) The appellant submitted that they has produced copies of

letter issued by M/s. SSNNL certifying that the appellant has not

reimbursed service tax of Rs.28,91,347l-, Rs.3,72,393/- and Rs.7,29,167i-

to the adjudicating authority to establish that tax incidence has not passed

on to the service receiver/ their customers but the adjudicating authority

did not consider this fact.

(v) Contract entered into with M/s. SSNNL for Botad Canal

clause 42.2 very specifically provided that "Servlce Tax only will be

reimbursed on submlssion of proof' but show cause notice intentionally

omitted for the reasons best known to the Assistant Commissioner:

"....... except service tax. Service tax onlv will be reimbursed on

submlssion of proof ."

This vital omission was also brought to the notice of the adjudicating

authority, however, incomplete clause 42.2 of the said contract is

reproduced in the impugned order also; that Clause 42.5 very specifically

provides as " difference of payment due to any upward revision of Service

Tax during the period of contract shall be borne by M/s. SSNNL. Such lax

shall be paid bv the Contractor and it will be reimbursed bv M/s. SSNNL

upon production and verification of proof of pavment." ; that Clause 42.1

referred by the adjudicating authority is general in nature and not specific

for service tax only; that it states that rate quoted shall be deemed to be

inclusive of VAT/Service Tax/Other State Taxes/Local Taxes where

applicable and shall be borne by the Contractor and it shall not be

reimbursed; that it is a general clause and not specific clause for Service

Tax as both the clauses are in respect of tax where applicable on the

materials; that it is admitted fact that Service Tax was not applicable to

service provided to the government for construction of canal therefore

same cannot be considered as included in the rate and therefore. "where

Page 4 of 25
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applicable" wordings are used in the contract; that the said clauses refer

"Service Tax" with other taxes on the materials and need not to clarify that

"Service Tax" is not leviable on material but leviable on provision of

service only.

(v) The adjudicating authority failed to appreciate contradiction

between conditions referred to in clause 42.3 and 42.4 of the contract

reproduced at page 8 of the impugned order. Clause 42.3 inter alia speaks

that assessee shall pay various taxes otherwise final bill shall be withheld;

that even at later stage after final payment if it was found that any of the

tax required to be paid by contractor was not paid, then M/s. SSNNL shall

not be liable for its payment. Clause 42.3 refers the taxes that are legally

required to be borne by the appellant; that inespective of this clause,

wherever the appellant is statutorily required to pay service tax shall pay

service tax and if it is not paid by service provider, department would

recover it from such service provider only and not from the service

receiver. Clause 42.4 stipulates thal VAT/ Service TavJ Other State Taxes/

Local taxes at source shall be deducted as per the prevailing statutory

provisions and hence whenever service tax or other taxes refened in the

clause were statutorily required to be paid through M/s. SSNNL (receiver

of service), then the same shall be deducted by them from payment of

contractor for onwards payment to the respective department. Thus,

adjudicating authority failed to understand that clause 42.3 speaks of the

taxes that are legally required to be borne by the contractor appellant

whereas clause 42.4 relates to the taxes that are legally required to be

paid by and/or through M/s. SSNNL.

(vi) Clause 42.2 of the contract, relied upon by the adjudicating

authority, is quoted by the appellant, which provides as under:-

VAT/Service Tax/Other State Taxes/Local Taxes leviable for

the work (including material component) under the Contract

shall be borne by the contractor and it shall not be

reimbursed by the SSNNL except service tax. Service Tax
only will be reimbursed on submission of proof.

As per the above terms, the appellant claimed that it was entitled to get

reimbursement of service tax from M/s. SSNNL, if the tax is paid at the

material time; that payment of service tax was not made by themas it was
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exempted in terms of Notification No. 25l2012-ST and paid by them at

later stage under protest on insistence of DGCEI , Rajkot.

(vii) For 'Kachchh Canal' item wise "Rate Analysis" was

submitted and it is submitted that same does not show the amount of

Service Tax payable by it. lnvoices prepared for all these three canal work

disputed in the impugned order including Kachchh Canal nowhere show

the amount of service tax but definitely show the amount of VAT etc. ln

other words, it is submitted by the appellant that the amount was paid as

per rate analysis as well as invoice and the amount of service tax was

neither charged by the appellant from M/s. SSNNL nor was the same

reimbursed/ paid to them by M/s. SSNNL. Joint reading of clauses 42.1

and 42.2 in contract for Kachchh Canal reveals that Service Tax payable

if any , is to be borne by appellant and no reimbursement will be

admissible; that if the price of the contract was inclusive of service tax

there was no need for another clause mentioning that service tax shall be

borne by appellant and the same shall not be reimbursed. As per first

clause, price was final and if any tax was required to be paid, it has to be

borne by the agency /service provider/ the appellant and no

reimbursement will be admissible.

(viii) The appellant relied upon case laws in respect of M/s. A.P.

Engineers reported as 2014 (34) S.T.R. 795 (Tri. - Del.). M/s.

Amadalvalasa Co-op Sugars Ltd, 2007 (219) E.l.T.526 (Tri. - Bang.),

M/s. Roopa Ram Suthar reported as 2014 (35) S.T.R. 583 (Tri. - Del.),

and M/s. Kumar Metallurgical Corp Ltd - 2008 (221) E.L.f .519 (Tri. -

Bang.)

(ix) lt is not in dispute that prior 01 .07.2012 or even subsequent

to 30.01.2014, no service tax was/is leviable for construction of canal; that

there is no difference in conditions referred to in the contracts for the

period prior to 01 .07.2012 and also for the period subsequent to

30.01.2014; that it is evident that the contracts of both the periods provide

same clause like clause 42 (42.1 to 42.6) VATiSERVICE TAXOTHER

STATE TAXES/LOCAL TAXES in Contract of November, 2009 for

Kachchh Branch Canal 122.219Km to '133.519Km and the contract of

June-2016 for Kachchh Canal 325.390 to 339.062KM; that such clauses

are general and refers payment of service tax wherever applicable as the
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same clauses are there for the period prior to 01.07.20'12 when there was

no levy of service tax on construction of canal, dam etc., in terms of

exemption under Notification No. 2512012-Sf dated 20.06.2012 for the

period 01.07.2012 Io 29.01.2014 and subsequent to insertion of new

definition of "Governmental Authority" with effect from 30.01.2014 as well

as insertion of Section 101 in the Finance Act, 1994 by the Finance Act,

2016.

(x) For all three contracts, Mis. SSNNL had specifically clarified vide

three separate letters (for each of the project) that the appellant was not

refunded service tax paid by it and that the same will not be paid by them

to the appellant in future; that for works contract of Kachchh canal, the

appellant had provided services to KIPL-BEL(JV) and not to M/s. SSNNL.

Therefore, the clauses of contract entered into with KIPL-BEL (JV) by

SSNL cannot be read for refund claim filed by appellant for service tax

paid by it especially when incidence of tax was never passed on to KIPL-

BEL(JV) or BEL or any other person. This argument too has been negated

by the adjudicating authority at para '15 of the impugned order .

(xi) M/s. SSNNL with reference to its earlier letter dated 10.06.2016 had

again vide letter No. KBCDM 2131A8,114481161 dated 08/09.08.20'16

addressed to Assistant Commissioner with a copy to KIPL-BEL(JV) inter

alia clarified that "any amount of Service Tax is not paid to the agency for

the Kutch Branch Canal 243.839 to 250.423Km till today. And also for the

period 01 .07.2012 to 29.01 .2014 the Servrce Tax is paid by the Agency for

the above work amounting to Rs.28,91 ,347/-. lf it is refund to the said

agency, SSNNL have no any objection.";

(xii) lt is evident from the copy of invoices that for 51% work done

by them for KIPL-BEL (JV) and 'for 49o/o work for BEL from the contract

awarded to KIPL-BEL (JV) by Mis. SSNNL, no service tax was charged

and collected from them by it.

(xiii) According to the provisions of Section 12A of the Central

Excise Act, 1944 as made applicable to Service Tax vide Section 83 of the

Finance Act, 1994, every person who is liable to pay service tax has to

prominently indicate in all the documents relating to assessment, invoice

etc. the amount of such tax that shall form part of the value at which such
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services are to be provided. No service tax was shown separately in the

invoices raised by it to KIPL-BEL(JV) and BEL and no service tax charged

too. There is no allegation about violation of provisions of Section 12A of

the Central Excise Act, 1944. Copy of all the invoices were already

provided to the adjudicating authority.

(xiv) Agreement entered into with BEL, for doing sub-contract for

49% of BEL share in paragraph B(c), it was clearly provided that:

"Service tax is not applicable vide service tax notification No.

2512012-Sf , ff Service Tax is applicable during the

assessment by the Central Excise & Custom department

shall be borne and paid by the sub-contractor i.e. M/s.

Kishan."

(xv) Service Tax was paid by the appellant even for the sub-contract

works for KIPL-BEL (JV) and BEL, therefore, they had filed refund claim

as per the provisions of Section 118 of the Central Excise Act, 1944 as

made applicable to service tax vide Section 83 of the Finance Act, 1994

and they are entitled for refund; that amount of service tax was calculated

at the behest of officers of DGCEI and the calculation sheets enclosed

with the letters to DGECI clearly show that Bill amount was considered as

cum-tax onlv with the VAT amount and not Service Tax amount. Service

tax was calculated on such ex-value arrived at after deducting amount of

VAT; that if such amt was considered as cum{ax including service tax in

'terms of the clause of contracts, in that case appellant would have

deducted service tax amount so as to arrive at extax value for the

purpose of computing Service Tax but that is not the case. The

adjudicating authority has taken note of this argument at para 16 of the

impugned order and wrongly discarded on the ground thal "it has got no

relevance as vaious c/auses of the Tender Document as mentioned

hereinabove are ve much clear and ecific in nature there remains no

siqnificance in the aroumenf.. " Reliance placed on Hon'ble Tribunal's

decision in the case of M/s. Mind Edutainment Pvt. Ltd. as reported at

2016(41) STR 961 is not applicable in their case.

(xvi) Prior to 30 days from the bidding date, there was exemption

from payment of service tax on provision of service of construction/works

contract for canal to government by Notification No. 2512012-ST dated
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20.06.2012, therefore, there cannot be any deemed inclusion of service

tax in the amount charged and paid to appellant as per the clause 42.'1 of

the conhact. The appellant further relied upon the decisions in the case of

M/s. Modi Oil General Mills reported as2007(210) ELT 342(P & H), M/s.

Pricol Ltd reported as 2015(39) STR 190(Mad), M/s. Mahalaxmi Exports

reported as 2010(258) ELT 217 (Guj), M/s. Eastern Shipping Agency

reported as 2013 (32) S.T.R. 630 (Tri. - Ahmd.), M/s. Jayketan Marketing

& Clothing reported as 2009(240) ELT 263 (Tri- Mumbai) and M/s. Krypton

lndustries reported as2012 (28) STR 555(Tri- Kolkata).

(xvii) The adjudicating authority has misread the sub-clauses of

clause 42 of the contracts; that "inclusive of service tax" can be infened

only when such service tax was statutorily required to be paid. Similarly,

question of reimbursement comes into play only when it was so

reimbursed by the service receivers to appellant. As for the documentary

evidence about belated payment of disputed service tax under protest on

insistence of DGCEI, the adjudicating authority has not brought on record

any documentary evidence which may claim that the officer of DGCEI has

rebutted the facts produced by the appellant before him.

5. Personal hearing in the matter was attended by Shri P D

Rachchh, Advocate on behalf of the Respondent who re*iterated the

grounds of appeal to say that they have not passed on service tax paid to

the department due to insistence of DGCEI even though service tax was

not payable; that the services of construction of canal have been

exempted with effect from 01.07.2012 lo 29.01 .2014 by retrospective

exemption vide Section 101 to 103 inserted by Finance Act, 2016; that this

service was exempted even before 01 .07.2012 as clarified by CBEC vide

Circular No. 116i10i2009-ST dated 15.09.2009; that the work contract

very clearly states that VAT/S Tax on 'materials' whereas there cannot be

any service tax on materials; that the case laws already decided by the

Hon'ble CESTAT & High Courts have very clearly hold that when duty/ tax

is not payable then service tax can't e presumed to have been passed on

to the customers; that their balance sheet has reflected amount of

Rs.39.93 lacs as receivable from Government of lndia; that the C.A. has

also certified to this effect; that CESTAT, Kokata in the case of M/s.

Ramky lnfrastructure Ltd reported as 2017-TIOL-'I782-CESTAT-KoI has

held that principle of unjust enrichment shall not apply in the case of

$-A*
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composite contract price; that their final payment has been made by M/s.

SSNNL and they have given in writing that they have not paid service tax

of Rs.39.93 lakh to the appellants; that they would submit written P.H.,

submission also withinlS days in this regard. The department did not

submit any submission despite Personal hearing notices issued to them

every time it was issued to the appellant.

5. 1 Shri P D Rachchh, Advocate, on behalf of the appellant filed

written submission dated 18.08.2017 wherein it was inter-alia submitted

that the service tax was paid at the behest of GCEI officers even though

services were exempted by virtue of Sr No. 12(d), Sr No. 29 (h) and

definition of "Governmental Authority" vide Notification No. 25/2012-ST

dated 20.06.2012. He summarized the submissions made by them in the

during personal hearing.

FINDINGS

6. I have gone through the impugned order, appeal

memorandum, records of personal hearing and summary submitted by the

appellant. I find that the issue to be decided in the present appeal is

whether adjudicating authority was correct in holding that the refund

admissible to the appellant is required to be credited to the consumer

welfare fund on the ground of unjust enrichment or not?

7, I find that the refund amount pertains to services provided for

construction of Canal in respect of "Kachh Canal", "Botad Canal Package

ll" and Botad Canal Package-ll" under three different contracts. The

appellant has provided services for "Kachh Canal" as a subcontractor to a

joint venture with M/s. Backbone Enterprise Limited where the appellant

has 51% participation (hereinafter referred to as "KIPL-BEL(JV)". All three

works of construction of canal were awarded by Mis. SSNNL where

appellant has provided services of construction of canal for "kachchh

canal" through the "KIPL-BEL JV" and services were provided on it's own

for rest of the two contracts.

7.1 I also find that the adjudicating authority has arrived at his

conclusion of service tax incidence passed on by the appellant on the

ground of Clause 42.2 of Kachchh Canal Contract with M/s. SSNNL
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through joint venture 'KIPL-BEL JV" whereas the appellant had entered

into two agreement directly with M/s. SSNNL for Botad canal branch.

7.2. The appellant has vehemently argued that the adjudicating

authority has considered Clause 42.2 only in Kachh Canal contract but not

appreciated clause 42.2 of other two contracts, namely, Botad Canal

Package-ll and Package- lll, which specifically mentioned service tax as

under:-

(i) BoTAD SUB BRANCH CANAL lPackaoell) JUNE. 2013

CIAuse.42 YAT/ STRYICE Td\7 OTHII TAJ$S/LOCAI TAXES

4),1 'lhe 
mte quoted b.v- thc Conrractor shali be dmrned ro be

inclusrve of V1l,i SeLvice Tax/0ther State Taxcsi Llcal Tuxes

prevailng as on 30 days prioL to sLrbrnission ol hrd ivhcre

applicable orr materials that have h be :pun:hascd lor

peilormance of lhe coutract inclLrdiug cornplcteil iicnrs ol'uorli.

42.2 VAJ,'ServiLc Tax/Otircr State J'axcs/ l.ocal Iaxes lt,rrirhlr lirr

the rwi* (inelurling materral t:ontponentl unticr rhe (.ulrract

shall he hunre by thc (lonlractor arid it shall not hr rriurhurscil

t^1 
arr.l -{'

'l8narufe 0l Uld 0ntrirLl,ri

titil filllSlRtjtlult 
Pvl' lI[

\tlr.ituiL ,,t tr,, ltrli,,,rr lri , lr,,r'. itr
\tl\.

I recu(ve Errgrnee,

c,rira$lflrfl ffrarh 0rnJ [lvryon lic .i;r
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9 \j

( iii) BOTAD SUB BRANCH CANAL PACKAGE.III n.JU NE 2013

TC.7I

by iire SSNNL except service lax.Selvice tax only will bc
lermbursed on subnrission olprool

.12..] r he C0n fraC t0I s assesses 0i VAT S T 0 rherv ce axl er s tate
Taxesi L0cal T&T s h sh d0u pr0duc vali d AT S tv ce
TaxlC] rher State Ta\'es L. ca1 T0 ,LX es c eaI ance C ert fi t beCa 0 f
11i paymen r 0i ih

't c-66

Clause-4t INCOM0 ,t.AX

Deduclion will be umrle ar sourcc lllxlr thc cotrtrirctu_,s l)ilt
inctrme 'lax by the Eurploycrs as per prc\,njling nrles of thc
lix Aurhoriry,

Clausc-42 VAtT Stit{VICU TAX/ OT Iirr .t.AXr.:S/r.( 
)CAL .l.AXI,:S

Ittcotttc

.::

42.1 Thc rate quoted by the Coltractor $trall be dcerncd to lrc

inclusive of VAT/ Scryicc T.lx/Othel S(iLlc 
.i.axes,i 

l_ocal 
.l,axcs

prcvailing as on 30 da

applioable on rnatcl.ilis thli h vc tL, tre purcllas.{l tbr

petfbrnralce o.l-tIc colllrnct illcluding conrflctcd itclus of wrx.k

42.2 VA'f l setulce Iax / Other slate Taxes / Local Taxes Levi aiJle fo. tho

work (lncluding Material conponent) o[der lhe Conlract shall ire

borne by the Contractor ond ;l shall nol _ho rein,burse(l b,. tlxr

SSJ!|,{L except service Tax Survlco l_at only will be reitrtbLIsed orr

.-.. sulJlrlrss,or) ol prool

'l'ax.s lLrl)ili(Y ol tl

prior to suburissiorr (;f bid whcrc

rn{iir',,r rh lrir

42,3 ll ile C.,rrtractor is asscsscs ol VA'i7 Son'ice Iir1lolhcr Slitlr

1ilxes,/ Lor:Il 
-Iaxt;l ltc shouki pro<luco vli[d VAIT Scrvii!'

'll,VOtlrcr Stille'l'itxcs/l,ocill 'l xcs cloirtarlljt ctllllicillc l'clirlc

lhr I)ayxiclll ol the Illtal bill, othc[\\'isc the Iilrill lJiry]!lcnl 1o tllc

Ci,riltador shail l)e wilhilel(1. IhL: colllril(ili)l !vclr illlul

<.;otupletiolt of tltc tvork itnll linrl paylllcnl havc ltcrr rrlark lt'

llirn will be Iiablc to pay arry v;\'ii st'tvt"t Iitrir'olir.'r stitlt

'I'aresr'Lrtcai I'aries lilbilily rrrrri SSNNI i;L;ril trot l'L'

rcsptrttsihle {irt ru]1- VA I/ Servi' c-l axl(Jllrcl SIiil'r lil":'is' I ('t:lll

. r;j;, i,l
Si8nrluilcil rs (lirilr.clu

iJ ri
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7.3 I find that clause 42.2 of Tender documents for Botad Canal

Package-ll and Package-lll reads that service tax will be reimbursed on

submission of proof only.

Botad Canal (oackaoeJl and ckade-ll il

"42.2 VAT/ Servlce Tax/ Other State Taxes/ Local Taxes leviable

for the work (including material component) under the Contract

shall be borne by the Contractor and it shall not be reimbursed by

fhe SSNNL exceot service tax. Service tax onlv will be

reimbursed on s ubmission of oroof ."

7.4 I find that Clause 42.2 of the Tender documents Kachchh

Canal referred by the adjudicating authority reads differently from above

as below:-

Kachch Ganal
"42.2 VAT/ Servlce Tax/ Other State Taxes/ Local Taxes leviable

for the work (including material component) under the Contract

shall be bome by the Contractor and it shall not be reimbursed by

the SSNNL."

7.5 l, therefore, find that adiudicating authority has ignored very

relevant words and phrases used in clause 42.2 of the contracts in respect

of Botad Canal Package ll of June, 2013 and Botad Canal Package lll of

June,20't3 and has considered Clause 42.2 of Kachchh canal branch of

Sept, 2012 only even if the two contracts of Botad Canal Package ll &

Botad Canal Package ll are different from it for reasons not explained in

the order. I find that Clause 42.2 of the Contracts for Botad Canal

(package ll & Package lll) very specifically stipulates that taxes will be

borne by the contractor except service tax, which will be borne by M/s.

SSNNL on submission of proof. The appellant has also produced copy of

letters issued by M/s. SSNNL wherein it is clarified that no service tax was

paid by M/s. SSNNL to the appellant for the contracts under consideration.

Copy of the letter No. ABi1612 dated 16.06.2016 and letter No. AB/1412

dated 16.06.2016 are reproduced as under:-
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f:l

'-144Lt41441

SARDAR S,AROVAR NARMADA NIGAM LTD.
(A yvholly owned Govt. ot cujarat undertaking)

orrtce or rie execurlvE ENGINEER
S URASHTRA BRANCH CANAL DN NO 3/1,
,KANCHAN COMPLEX". TOWER ROAO BOTAD

ConstructinE remaininE earthwork for structure gaps, structure works, lining work
and s€rvice road work for Botad sub branch canal Ch. 62-4-73 to 87.594 km
(Pa.kag€-lll) [ About Payment of Service Tax]

$'rr, rclareo{:. r() ab(,v. suhle(t. it is to sry lha! payrrc l .'lServicc'tax {irr the perto,l \rt Ol/l}-//21.,t )
r,)le,(lll:r)14 ti,r wr.k done under SSNNI, Iin.rhovc work..I.he service tix of Its 3?2393.OO has
br.n f,sid hy you vid. (hetho no.,4t21)2, I)td. (rs/lll20t5 a8ailrs! t", R. A. tli onrouDtina ro

i.'r.,,. r{n 
'elL,nded 1i'.i.hourll ot,r5 ii,2tgl OO anrt iD tdturc roo you wilr nor t e .etuncted the snmF

+$

6
ReI n,'. 4B

S bjErt

Rishrr Inri,istructrrrc Pvt. l-td.
(ianilhi (.hambcr, (iondal Road

5nu,r.,lrtr. trr}r(h ( in.t l/l

. a),.}"
t:rr,,r,,e f',E/,,.{.r

,4.\t4l 
e4l .:t4c

SARDAR SAROVAR NARMADA NIGAM LTD
(A wholly owned Govt. of Gujalat undertaking)

OFFtcE OF THE ExECUTtvE FNGTNFFR
SAUF{ASHTRA ARANCH CANAL DN NO 3/1
"KANCIIAN COMPLEX" TOWER ROAD BOTAD

A8 tb{z
\rwe

EXHIBIT.

Date

arnount ol Rt. /29167.00 rnd irr furu'€ loo !ou sill nol b€ r'frn(letl rho !n'rL'

Rctno'

Io
Kirhrn lnlrdslrrrtlure l'!t. Ltd

Gandhi Clranrhcr. (;oudal Road.

RaJkot

Subl Co[structing remairling eartbworl I'or sbultuc gaps, stnrcture $oI]\s. lilrirrg *'(n1i 'rnd

scrvice road work for Botad suh braoch callnl (lh. '12.8{h lo 6ll:?l krrr' l'Ltckrsc-11'

I About Reimbuis€ment of Servicc Tax I

with refcrencc lo above subject, it is t() sa) thal p3vment of strvice l ar tin ttlr r)cr rNl ()f o l/l)7 lt)ll

ro 29/01/2014 lor work (ione under SSNNT- 
'i)r 

aln'\' work 'Ihe servi(€ laa ot R( 72916r'l)(' [:li

beer prid l)}., you vide Chall:rs o' ItO199' D1{l tls/tl/Ztll5 rgain( I'r It A Ilill lrlr.tlrrlrr'r lt)

ll\ 14839606

You are llot refunded this

-lt.
\\- ,' '

t ret,-rt've Se"r"e'
SaLrrashtra Aranch Canal 3/I
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7.6 lalso find that the appellant has produced copy of their

Balance Sheet showing total refund amount of Rs.39,93,0071 as

receivable in the Balance Sheet and also a certificate from chartered

accountant to this effect. Therefore, I find that the adjudicating authority

has definitely made factual error while arriving at his conclusion of unjust

enrichment in respect of refund of service tax amount pertaining to Botad

Canal Branch (package ll & Package lll).

7.7 I find that the adjudicating authority in the impugned order

has discussed only clause 42.2 of lhe agreement between 'KIPL-BEL JV"

and M/s. SSNNL for Kachh Canal work whereas appellant has provided

the services as sub contractor to the'KIPL-BEL JV" for construction of

canal and the same is exempted as per Clause 29 of the Notification no.

2512012 ST dated 20.06.2012, since the main contractor is providing

exempted services.

7.8 I find that terms and conditions in the agreement made by

the appellant as subcontractor with the 'KIPL-BEL JV" says that service

tax is exempted under Notification 2512012-3T and if payable, would be

borne by the appellant as sub-contractor. Copy of the relevant clause 8(c)

of the agreement is reproduced below:-

'\
\,f.rl"r'

prevail.

From the payment'of the .price payable to the Sub'contractor' BEL

entltled to make the foliswing d eductlons: -

shall be

(a) BEL will deduct lncome Tax applicable at prevaillng rate

(b) BEL will deduct WCT VAT aPP licable at Prevalling iate'

Notification No.cation No
(c) Service Tax is not aPPlicable vide servlce tax notlfi

25/2012-service Tax, li Service Tax app licable cluring the assessment bY

Central Excise & Custom Department shall be borne and Paid by Sub

Contractor.

(d) BtL wlll rieduct 1% Profit margin on gross bills

i.i erL *ittaedv.l anY other deduction, if any deducted by empl

)r
ft__- page 3 of 6
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7.9 Clause 42.2 of the Tender Documents in respect of Kachh

Branch Canal is reproduced below:-

7.10 I find that the adjudicating authority has proceeded on the

reasoning that the contract amount includes service tax and hence tax

burden is passed on by the appellant to M/s. SSNNL and hence refund to

the appellant would amount to unjust enrichment even though the

)f**

c0ntractor' bill lowlhe Employers as per pIeval ng ru 0f the Income TaJ( Authonty

s

Clalse{2 VA't/ SERVICE .IilU 
OTHFn r 

^ 
w-^- -HOR T.{XXS&OCAL 

TAXES

42.1-lhe rate quoted by the Conrrac

/t;"y1,r*o,'.,'r;*;;;XlL:;:tri-::T:iTJ#:
submission of bid where applicar. * *,..ia; ;;;;;;ffi::r.,
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appellant have submitted that they have not received service tax element

from M/s. SSNNL and M/s. SSNNL have also submitted that they have not

paid service tax element to the appellant, which is very strange, legally not

tenable and not permissible in law. lt can also be seen that Clause 42.2 in

contract for Kachchh Branch Canal upto Sept,2012 is general in nature

The appellant have also submitted that they were not paying service tax

on the correct ground that services to M/s. SSNNL were exempted,

however, payment of service tax was made by them under protest on

05107.11.2015 due to insistence of officers of DGCEI for the period from

01 .07 .2012 to 29 .01 .201 4 .

7.11 I find that the words and phrase used in clause 42.2 indicate

that taxes leviable are to be borne by the appellant, which implies that if

any tax is not leviable then it is not to be borne by them. ln other words,

taxes prevailing at the material time are to be borne by the appellant and

contractual value will include only those taxes, which are applicable on the

services and/or goods. ln this context, Clause 42.1 is also very important,

which reads as under:-

"The rate quoted by the Contractor shall be deemed to be inclusive

of VAT/ Service Tax other state tax Local taxes prevailing as on 30

days prior submission of bid where applicable on mateial that have

to be purchased for performance of the contract including

completed items of work.

7.12 Above clause provides deeming provision that quoted rate

should be inclusive of all applicable taxes. This also suggests that Clause

42.2 is of general nature to include all taxes applicable at the material

time. This is not in dispute that the services provided by the appellant

were exempted and the appellant was treating their services as exempted

and hence was not paying service tax which was not objected to by the

commissionerate until an inquiry was initiated by the DGCEI, Rajkot.

B. lt would be proper to examine Notification 25l2012-ST dated

20.06.2012 to find out whether services provided by the appellant to M/s.

SSNNL were exempted or not. The relevant part of the said notification is

as under:-
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"12. Serr,ices provided to the Government a local aulhorit ora
overnmenlal authoritv bv wav of construction . erection. commissioning,

installation, completion. fitting out, repair, maintenance. renovation. or alteration

ol-
(a) a civil structure or any other original works meant predominantly

for use other lhan tbr commerce. industry. or any other business or profession;

(b) a historical monunlent. archaeological site or remains of national

importance. archaeological excavation. or antiquit) specified under the Ancient

Monuments and Archaeological Sites and Remains Act. 1958 (24 of 1958);

(c) a structure meant predominantly for use as (i) an educational. (ii) a

clinical. or (iii) an art or cultural establishment:

(d) canal dam or other irri tion works

(e) pipeline. conduit or plant lor (i) water supply (ii) water trealment.

or (iii) seu'erage trcatment or disposal; or

(l) a residential complex predominantly meant tbr self-use or the use

oltheir employees or other persons specilied in the Explanation I to clause 44 of
section 658 of the said Act;"

Para 2 sI )

"(s) ovemmental authori mcans a b()ard- ()r irn aulhorit or an

other bodv established rvith 90% or more DarticiDation bv wav oleouitv or

control by Government and set up br an Act olthe Parliament or a Statc

Lecislaturc to carn out any function entrusted to a municioalitv under

article 243W of the Constitution

8.1 I find that the definition of Governmental Authority given in

the notification No.2512012-5T dated 20.06.2012 vindicates the

appellant's plea that the services provided by them to M/s. SSNNL were

exempted at the material time which has also been acknowledged by the

lower adjudicating authority at Para 10 of the impugned order. lalso find

that CBEC Circular No. 116/10/2009-ST dated 15.09.2009 has clarifled

that Canal system built by the government will not be chargeable to

service tax. The appellant was not paying service tax to the department

and was not charging service tax to M/s. SSNNL. Therefore, it implies that

when contract were made by the appellant with M/s. SSNNL, contractual

value did not represent service tax component. The appellant paid service

tax at the insistence of the DGCEI officers under protest as they were of

the view correctly that no service tax was payable by them on the services

provided to M/s. SSNNL, they being governmental authority. Thus, there is

no case of unjust enrichment only because service tax was paid by the

appellant due to insistence of DGCEI officers even when Service Tax has

neither been proved by M/s. SSNNL to the appellant nor has been

collected by the appellant from someone else.

s)!
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8-2 Section 101 was inserted in the Finance Act, 1994 vide

Finance Act, 2016, which reads as under:-

"SECTION I0l. Special provision for exemption in certain cases

relating lo construction of canal, dam, etc. (l) Notwithstanding

onvthint! cuntuincd in seclion 668. no scrvice lat shall be levied or

collected durinc lhe period commencint! l|om the Lyt dav ol' ,lult,. 201 2

and endins v'ith the 29th tlar ot',lunuurt. 20lJ (holh davs inclusive) in

respect ol toxable serfices provided to an authorih" or a board or anv

other bodv 
-(i) set un bv an Act ofPa rliament or a State Lesislature: or

II es hlished b the Governmen

with nine Der cent. or more narticipation bv wav of eouitv or

control. to carry out anY function entrusted to a municinalitv under

article 243W of the Constitution . bv wav of construction. erection.

commissionins. installation. comnletion. fittinp out renalr.

maintenance. renovalion or alteration of can dam or other

irrisation works.

(2) Relund shall he made of'all such servic'e tax which hus been collected

but which v,ould not have heen so collectcd had suh-section (l) been in

.force at all malerial times.

(31 Notu,ithstunding anyrhing contained in this Chuptar, an applicution

.for lhe claim o/ refund of scnice tax shall be made v,ithin a period oJ six

months.from the dqte on v,hich the Finance Bill. 2016 receives the dssenl

oJ the President. "

(Emphasis supplied)

8.3 From above, it is evident that what was already explicit, was

made further explicit by making definition of governmental authorities

further clear. ln such circumstances, there can't be a case of unjust

enrichment when service tax payable is nil and where service tax has not

been collected from M/s. SSNNL as stated by the appellant and also

submitted by M/s. SSNNL in writing. Had there been no insistence of

service tax payment by DGCEI officers, then the appellant would not have

paid this service tax to the department at all. For better appreciation of the

principle of unjust enrichment let us examine, Section 12 B of the Act

reproduced below:-

"SECTION 128. Presumption that the incidence of duty has been

passed on to the buyer. - Every person who has paid the duty of

excise on any goods under this Act shall, unless fhe contrary is proved by

him, be deemed to have passed on the full incidence of such duty to the

buyer of such goods."

8.4 I find that this is not a case of the department that the

invoices/ Bills contained Service Tax element or these were raised

showing service tax therein. Therefore, once transaction is done, duly

reflected in the invoice after provisioning of the services without including

service tax, then subsequent payment of service tax, that too under
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protest, by the appellant due to insistence of DGCEI officers cannot be

presumed that incidence of service tax has been passed on to the receiver

of the services under Section 128 of the Central Excise Act made

applicable to service tax. Presumption made by the adjudicating authority

is contrary to (i) the Chartered Accountant Certificate stating that service

tax burden is not passed on to lt/l/s. SSNNL(ii) Certificate by M/s.SSNNL

that no payment of service tax has been made by them to the appellant

(iii) the appellant are showing the amount as receivable from government

of lndia in their books of account. Copies of these are being reproduced

for ready reference as under:-

{i)Chartered Accountant's Certifi cate.

EXH'8IT

t,':::!, , ,:

(,R^_ 
$cr 

vnY,rn

t:llARj Eril:!' ilt:

er(
!i^lit:it I .lAvlYA

(8fnn..IC/l

CERTIFICATE

I Rakesh laviya proprietor of R. Javiya & co chartered Accountant havin8

registration/membership No. 108655 hereby certify that I auditor of M'ls' Kishan

Infrartructure Prlvale Limited hoving its office at No.6, Gandhi Chamber' Near Bombay

Hotel, Dhebar Road, Rajkot. for the tinancial Year 2015-16 on the basis of books of

accounts we here certify that alnount of Rs.39,93.007/- service tax paid vide E-payment

Receipt No.80299 dated 05.11.2015, 80292 dated 05.112015, B00lO dated 07 11 2015 &

80032 dated 07.11.2015 tor rlrovisions of service to t!'l/s sardar Sarovar Narmada Niganl

Limlted, a wholly owned undertaking of government of Guiarat for conStructio n c.

anal are not debited in its proiit aod loss account but sllowtr a5 receivable in llle BJlance
c

5heet.

We further certify that said servicc tax anrount of Rs 39'93'007/- has not been passed o|1 to

' aoy olher but lncidencc of tax wrs born by lhen''

FOR, R. IAVIYA & CO',

Chartered Acrountants

Regislration No. : 120300w

t/

. iiJ'Y-'
i,,.1

(;: ',^ 1,,

\>.\"
i (Rak€sh Jn"lYa!

i,ropiietor

Nl.No 108655

Place I Baikot

Date : June 01,2016
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o
)

(ii) Goov of ledqer account showinq refund amount of

Rs.39.93.007/- as receivable from the oovernment of lndia is

)

reproduced below:-

I

-"-^t#[ffifr 
t]:^f..]Hi:1!vrLrD

Balance Sheet Pa eNo:3

Flnancia I Year 2015-2016
Fronr r01 2015 to 3 3/2016
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(iiil Letter No.742 dated 10.06.2016 issued bv M/s. SSNNL

s
AR

7v\L

With reference to above

01 t|;l 12012 lo 20101 1201

paid by the agencY is not

.g*[g]:lR NARNTADA NrGAM 

''*#[8,.
(A WHOLIY OWNED GOVERNMENT OI GUIARAT UNDERTAI(ING)

Exscutivo Englneer,

Kachchh Branch Canal Dn No.Z3
Narmada Bhavan, Rambaug Road,

Aadipur, Dlst. Kachchh. ( Gujarat)

IilL.BEL JV

rlandhi Chamber, Gondal Road,

Rafiot-360002

^,.r.io,.t aor'rstruction of Kutch Bra.nch Caral reach Ch. 243 839 to 250 423 Kn'
o'"''-' 

,or*t,*nrk- Linins, Structures, Service Road, Gate rvorks' control cabin

;; o & M i;PrJii"ge lR-S') [About Relmbusedent of servlce Ta'd

Reference: Your letter no'KlPU40l2015' Dtd'10111i2015

Date:loo8/06/2016

subject and reference, lt is to state that for the Perlod o{

4 work done under S$NNL for above work the service tax

reimbu rsed o{ service tax amounting
ff1,347.00.

to Rs.

9

Ex ive En ineer

Kutch Branch Canal

AadlPur 
(Kutch

n. No.2/3,

8.5 lfind that the appellant has shown sufficient evidences to

prove as discussed above, that the incidence of sei"vice tax has not been

passed on to M/s. SSNNL, the service recipient as required under Section

12 B of the Central Excise Act made applicable to Service Tax matters.

There is no contrary evidence adduced by the department and / or

adjudicating authority in the impugned order to contradict these

submissions made by the appellant. ln view of the above, it is very evident

that the appellant has not passed on the incidence of service tax to M/s.

SSNNL (service recipient) in this case.
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O
3

f6

T) r-';

8.6 I find that the Hon'ble CESTAT in the case of M/s

Himantsingka Seide Ltd reported as 2005(191) ELT 885 (Tri-Bang) has

held as under:-

6.We have oone throuqh the rival contentions. Ihls ls a case
where de-bonded goodshave sotd. There is nothing wrong in the
oresumption of the Revenue that the dutv burden is included in the
'sates bice. But the error committed by the Revenue is in
presuming that duty collected ln excess of what is payable had
'been pas"sed on to ihe buyers. Whenever there is a coinpbsite price

inclusive of all duties, the meaning is that the pice includes only
the duty payable. We cannot presime that the excess duty paid by
mistaki; ls riassed on to the buver. The Hon'ble Tribunal in the case
of Cimmco Ltd. v. Collector oi Central Excise, Jaipur [1999 (107)

E.L.T. 246 (Tibunal)l had interpreted the term 'inclusive of all
diies and tAx'and it'has been hetd therein that condition in work
order that the words 'inclusive of all duties, faxes ...'does not mean
that excise duty is covered by it especially when appellant has been
taking a stand'from the beginning as to non-excisability of goods. lt
is worlhwhile to brieflv mention the facts of the case. ln the above-
mentioned case, the'appellant had a contract with M/s. l.O.C. Ltd.
for supply of 150 tank wagons; "for supply, fabication and
mounting of heating corls inslde tank wagons for LSHS seNice".
The cohtract cov-ered 150 tank wagons. They applied for
permission under Rule 173H of Central Excise Rules for binging'dutv 

oaid waoons and other dutv paid materials for such fabication
iob', 

'After oitaining necessary' itermission from the Department.-they 
executed the work and cleared the tank wagons on payment of

dufy, as demanded by the Depaftment, under protest. Thereafter
thev claimed refund. The refund claim was rejected. But the
Coilector (Appeals) held that the process cariied out by the
aooellants did not amount to manufacture and since lhe Assistanf
Cimmissioner had conctuded that the goods are covered by Rule
173H, he should have been allowed clearance without payment of
duty.
claim

ln view of the favourable orde the a ellants filed a refund
e conse uentia re un amount ut c tm was

@_Tne fri-ndunalTnterpreted the terms'inclusive of all duties' and
heEI that the provision that "the rates are inclusive of all duties"
would not lead to the necessary presumptions or conclusion that
excess dufy should be held to have been covered or provided for.
The price here was a lump sum amount and the usual condition
that the rates are inclusive of all duties and taxes is only with a view

ected on the un o un US en men e Revenue relied on
the contract ln tca es that the rates are inclustve o a

to avoid an possibility of the supplier raising any demand at a later
stage on e ground that ceftain duties are to be paid. The
ex sslon Tales are inclusive of all duties nd taxes' have to-E
un rs asa tca le to on duties and taxes which are
pavable. The n'buna tn a ve men n case a eree
ts no unlust enichment and the a ppellants would be entitled to
obtain refund. The ratio oftheabove case is clearly applicable

v
th

here. ln the present case a/so, the sale price, no doubt, includes all
statutory levies payable. That means, after some time the seller
should not come to the buyer for extra amounts on the plea that
further duty has to be paid to the Department. The presumption that
the sale rice includes du erroneousl id in excess has no

sts. re rectse a e
ln these circumstances, re ts no que no unlust en ment
We allow the appeal with consequential relief.

lEmphasis supplied)

8.7 I also find that the Hon'ble CESTAT in the case of Roopa

Ram Suthar reported as 2014(35) STR 583 (Tri-Del) has held that:-

e sa/e nce tncludes on
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"6. Respondents/assessees prefened appeals. Ihese were
allowed bv the common order of the leamed appellate
Commissioher. The appellate Commissioner concluded that
analysis of the invoices issued by the appellant clearly disclosed
that-no Seruice Tax component was included in and collected from
the customers by lhe assessees: that lhe assessees had remitted
Service Tax by ireating lhe gross amount received as inclusive of
Servlce Tax; ihat in an agreement with Oil lndia Ltd., the recitals
disclose that the agreed rates were inclusive of all the taxes
leviable; but however there was no specific collection of Seruice
Tax. Leamed appellate Authority relied on the decisions of this
Tribunal in M/s. Sandeep Metal Craft Ltd. v. CCE, Nagpur repofted
in 2008 (85) R.L.T. 845 CESTAT = 2008 (226) E.L.T. 428 (Tibunal)
and in M/s. Amadalavalasa Cooperative Sugars Ltd. v. CCE
reporled in 2007 (80) R.L.T. 35 (CESTAT) = 2007 (219) E.L.T. 526
(Tribunal) = 2009 (15) S.LR. 507 (Tibunal), to conclude that were
lhe contract price is inclusive of duty, there cannot be unjust
enrichment."

8.8 I further find that Hon'ble CESTAT in the case of M/s.

Eastern Shipping Agency reported as 2013(32) STR 630 (Tri-Ahd) has

held as under:-

"7. The said Chartered Accountant's certificate as reproduced
above has been sought to be discarded by the first appellate
authority summarily indicating that the said certificate does not
dlsc/ose accounting practices whatsoever and that the said
ceftificate is based on the accounts. ln my considered view, these
findings of the first appellate authoity are far from reality, inasmuch
as it can be seen from the Chaiered Accountant's ceftificate that
Chartered Accountant has categoically certified that he has veified
the books of account like Cash/Bank Book and Ledoer Accounts
and on veification, he has certified that the amount has not been
passed on by the appellant to their clients. ln my view, the decision
in the case of Crane Betel Nut Powder Works (supra) (wherein I
was one of the Member), would directly apply in lhis case.
8. I also find strong force in the contentions of the ld. Counsel that
the judgment of the Hon'ble High Court of Gujarat in the case of
Mangal Textile Mills Pvt. Ltd. (supra) would apply inasmuch as the
certificate of Chartered Accountant produced by the appellant was
not disputed by the Revenue authoities, by bringing on record any
other opinion contrary to the Chaftered Accountant's certificate.
9. lfind that the yanbus case laws cited by ld. Counsel are directly
on the point.
10. ln view of the foregoing and also the binding judicial
pronouncements, I find that the impugned order is unsustainable
and is liable lo be sef asrde. "

11. The impugned order is set asrde and the appeal is allowed
with consequential relief.

8.9 ln light of the above decisions, I am of the considered view

that the appellant has furnished relevant documents/evidences to

substantiate their claim that the incidence of Service Tax has not been

passed on to M/s. SSNNL. I am unable to discard these evidences in

respect of refund pertaining to Kachchh canal also in absence of any

contrary evidences available in the impugned order or produced before

me by the department during appeal proceedings.
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9. ln view of the above facts and circumstances of the case, I

set aside the impugned order passed by the adjudicating authority and

allow the appeal filed by the appellant.

j'\k'

q.t

9.'l

Hffi E-.qI{r (s ffr at rfrd 6,r ft q-dRr :qt+a afiS t faqT Brdr t t

The appeal filed by the appellant is disposed of in above terms.

olu t

3TrFd (3rfitr)

Bv R.P.A.D.

Copy to:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate,

Rajkot.

3. The Assistant Commissioner, GST & Central Excise Division, Rajkot.

4. Guard File.

M/s. Kishan lnfrastructure Pvt. Ltd,

Gandhi Chamber,

Gondal Road,

Rajkot

ffi F;ena grcf,+T{ e'r ff
ati?fr i'Er

rilE-d G,
{rd-6tc
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