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Appeal No. V2/ 235/RAJI2016

:: ORDER ::

M/s. Kishan Infrastructure Pvt Ltd, Gandhi Chamber, Gondal
Road, Rajkot (hereinafter referred to as "the appellant’) have filed
present appeal against the Order-in-Original No. 104/ ST/REF/2016 dated
02.09.2016 (hereinafter referred to as “the impugned order”), passed by
the Assistant Commissioner, Service Tax Division, Rajkot (hereinafter

referred to as “the adjudicating authority”).

2. The brief facts of the case are that the appellant is holding
service tax registration No. AACCk4463GSEQ01 and providing services in
respect of Construction of Canal to M/s. Sardar Sarovar Narmada Nigam
Ltd (hereinafter referred to as 'M/s. SSNNL'). The appellant preferred
refund claim for Rs.39,93,007/- under the provisions of Section 101 of the
Finance Act, 1994 inserted vide Finance Act, 2016. The adjudicating
authority vide impugned order has sanctioned the refund but credited the
amount to the Consumer Welfare Fund on the ground that the claim is hit
by the provisions of Section 12B of the Central Excise Act,1944 as made
applicable to Service Tax by virtue of Section 83 of the Finance Act,
1994,

3 Being aggrieved with the impugned order the appellant
preferred the present appeal on the following grounds:-

(i) Adjudicating authority has misread the provisions relating to
service tax in the case and also misread the contract made between the
two parties in the contract; that that adjudicating authority has taken into
consideration a part of the clause without considering the meaning of the

relevant clause as a whole to deny the refund.

(i) It is wrong to arrive at the conciusion or to presume that
burden of tax was passed on to the service recipient i.e. M/s. SSNNL by
the appellant when no service tax was leviable at all in respect of services
provided and payment of service tax was made at a much later date due
to insistence of the DGCEI officers that too under protest; that the
payment of service tax was made at the behest of the officers of DGCEI,
Rajkot on 05/07.11.2015 for the period from 01.07.2012 to 29.01.2014
which is also evident from the copies of the letters addressed to the SIO.
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Appeal No. V2/ 235/RAJ2016

DGCEI, Rajkot and submitted to the adjudicating authroty, that it is not the
case that service tax was paid at a later stage by the appellant on
instruction of M/s. SSNNL in terms of the contract.

(1ii) The adjudicating authority at Para 12 of the impugned order
has relied upon a letter dated 28.06.2016 of DGCEI and the same has not
been provided to the appellant, which is violation of principal of natural

justice.

(iv) The appellant submitted that they has produced copies of
letter issued by M/s. SSNNL certifying that the appellant has not
reimbursed service tax of Rs.28,91,347/-, Rs.3,72,393/- and Rs.7,29,167/-
to the adjudicating authority to establish that tax incidence has not passed
on to the service receiver/ their customers but the adjudicating authority
did not consider this fact.

(v) Contract entered into with M/s. SSNNL for Botad Canal
clause 42.2 very specifically provided that “Service Tax only will be
reimbursed on submission of proof’ but show cause notice intentionally
omitted for the reasons best known to the Assistant Commissioner:

....... except service tax. Service tax only will be reimbursed on

submission of proof.”

This vital omission was also brought to the notice of the adjudicating
authority, however, incomplete clause 422 of the said contract is
reproduced in the impugned order also; that Clause 42.5 very specifically
provides as “difference of payment due to any upward revision of Service
Tax during the period of contract shall be borne by M/s. SSNNL. Such tax
shall be paid by the Contractor and it will be reimbursed by M/s. SSNNL

upon production and verification of proof of payment." * that Clause 42.1

referred by the adjudicating authority is general in nature and not specific
for service tax only; that it states that rate quoted shall be deemed to be
inclusive of VAT/Service Tax/Other State Taxes/Local Taxes_where
applicable and shall be borne by the Contractor and it shall not be
reimbursed; that it is a general clause and not specific clause for Service
Tax as both the clauses are in respect of tax where applicable on the
materials; that it is admitted fact that Service Tax was not applicable to
service provided to the government for construction of canal therefore
same cannot be considered as included in the rate and therefore, "where
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applicable” wordings are used in the contract; that the said clauses refer
“Service Tax" with other taxes on the materials and need not to clarify that
“Service Tax" is not leviable on material but leviable on provision of

service only.

(V) The adjudicating authority failed to appreciate contradiction
between conditions referred to in clause 42.3 and 42.4 of the contract
reproduced at page 8 of the impugned order. Clause 42.3 inter alia speaks
that assessee shall pay various taxes otherwise final bill shall be withheld,
that even at later stage after final payment if it was found that any of the
tax required to be paid by contractor was not paid, then M/s. SSNNL shall
not be liable for its payment. Clause 42.3 refers the taxes that are legally
required to be borne by the appellant; that irrespective of this clause,
wherever the appellant is statutorily required to pay service tax shall pay
service tax and if it is not paid by service provider, department would
recover it from such service provider only and not from the service
receiver. Clause 42 4 stipulates that VAT/ Service Tax/ Other State Taxes/
Local taxes at source shall be deducted as per the prevailing statutory
provisions and hence whenever service tax or other taxes referred in the
clause were statutorily required to be paid through M/s. SSNNL (receiver
of service), then the same shall be deducted by them from payment of
contractor for onwards payment to the respective department. Thus,
adjudicating authority failed to understand that clause 42.3 speaks of the
taxes that are legally required to be borne by the contractor appellant
whereas clause 42 .4 relates to the taxes that are legally required to be
paid by and/or through M/s. SSNNL.

(vi) Clause 42.2 of the contract, relied upon by the adjudicating
authority, is quoted by the appellant, which provides as under:-

1T,

Tﬁj‘

VAT/Service Tax/Other State Taxes/Local Taxes leviable for
the work (including material component) under the Contract
shall be borne by the contractor and it shall not be
reimbursed by the SSNNL except service tax. Service Tax
only will be reimbursed on submission of proof.

As per the above terms, the appellant claimed that it was entitled to get
reimbursement of service tax from M/s. SSNNL, if the tax is paid at the

material time, that payment of service tax was not made by themas it was
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exempted in terms of Notification No. 25/2012-ST and paid by them at

later stage under protest on insistence of DGCEI , Rajkot.

(vi1) For ‘Kachchh Canal' item wise “Rate Analysis”™ was
submitted and it is submitted that same does not show the amount of
Service Tax payable by it. Invoices prepared for all these three canal work
disputed in the impugned order including Kachchh Canal nowhere show
the amount of service tax but definitely show the amount of VAT etc. In
other words, it is submitted by the appellant that the amount was paid as
per rate analysis as well as invoice and the amount of service tax was
neither charged by the appellant from M/s. SSNNL nor was the same
reimbursed/ paid to them by M/s. SSNNL. Joint reading of clauses 42.1
and 42.2 in contract for Kachchh Canal reveals that Service Tax payable
if any , is to be borne by appellant and no reimbursement will be
admissible; that if the price of the contract was inclusive of service tax
there was no need for another clause mentioning that service tax shall be
borne by appellant and the same shall not be reimbursed. As per first
clause, price was final and if any tax was required to be paid, it has to be
borne by the agency /service provider/ the appellant and no

reimbursement will be admissible.

(viii) The appellant relied upon case laws in respect of M/s. A.P.
Engineers reported as 2014 (34) ST.R. 795 (Tri. - Del). Mis.
Amadalvalasa Co-op Sugars Ltd , 2007 (219) ELL.T. 526 (Tri. - Bang.),
M/s. Roopa Ram Suthar reported as 2014 (35) S.T.R. 583 (Tri. - Del.),
and M/s. Kumar Metallurgical Corp Ltd - 2008 (221) E.L.T. 519 (Tri. -
Bang.)

(ix) It is not in dispute that prior 01.07.2012 or even subsequent
to 30.01.2014, no service tax was/is leviable for construction of canal; that
there is no difference in conditions referred to in the contracts for the
period prior to 01.07.2012 and also for the period subsequent to
30.01.2014; that it is evident that the contracts of both the periods provide
same clause like clause 42 (42.1 to 42.6) VAT/SERVICE TAX/OTHER
STATE TAXES/LOCAL TAXES in Contract of November, 2009 for
Kachchh Branch Canal 122 219Km to 133.519Km and the contract of
June-2016 for Kachchh Canal 325.390 to 339.062KM; that such clauses
are general and refers payment of service tax wherever applicable as the
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same clauses are there for the period prior to 01.07.2012 when there was
no levy of service tax on construction of canal, dam etc, in terms of
exemption under Notification No. 25/2012-ST dated 20.06.2012 for the
period 01.07.2012 to 29.01.2014 and subsequent to insertion of new
definition of “Governmental Authority” with effect from 30.01.2014 as well
as insertion of Section 101 in the Finance Act, 1994 by the Finance Act,
2016.

(x)  For all three contracts, M/s. SSNNL had specifically clarified vide
three separate letters (for each of the project) that the appellant was not
refunded service tax paid by it and that the same will not be paid by them
to the appellant in future; that for works contract of Kachchh canal, the
appellant had provided services to KIPL-BEL(JV) and not to M/s. SSNNL.
Therefore, the clauses of contract entered into with KIPL-BEL (JV) by
SSNL cannot be read for refund claim filed by appellant for service tax
paid by it especially when incidence of tax was never passed on to KIPL-
BEL(JV) or BEL or any other person. This argument too has been negated
by the adjudicating authority at para 15 of the impugned order .

(xi) Mfs. SSNNL with reference to its earlier letter dated 10.06.2016 had
again vide letter No. KBCDM 213/AB/1448/161 dated 08/09.08.2016
addressed to Assistant Commissioner with a copy to KIPL-BEL(JV) inter
alia clarified that “any amount of Service Tax is not paid to the agency for
the Kutch Branch Canal 243.839 to 250.423Km till today. And also for the
period 01.07.2012 to 29.01.2014 the Service Tax is paid by the Agency for
the above work amounting to Rs.28,91,347/. If it is refund to the said
agency, SSNNL have no any objection.";

(xii) It is evident from the copy of invoices that for 51% work done
by them for KIPL-BEL (JV) and for 49% work for BEL from the contract
awarded to KIPL-BEL (JV) by M/s. SSNNL, no service tax was charged

and collected from them by it.

(xiii) According to the provisions of Section 12A of the Central
Excise Act, 1944 as made applicable to Service Tax vide Section 83 of the
Finance Act, 1994, every person who is liable to pay service tax has to
prominently indicate in all the documents relating to assessment, invoice

etc. the amount of such tax that shall form part of the value at which such
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Appeal No. V2 235/RAJ2016

services are to be provided. No service tax was shown separately in the
invoices raised by it to KIPL-BEL(JV) and BEL and no service tax charged
too. There is no allegation about violation of provisions of Section 12A of
the Central Excise Act, 1944. Copy of all the invoices were already
provided to the adjudicating authority.

(xiv) Agreement entered into with BEL, for doing sub-contract for
49% of BEL share in paragraph 8(c), it was clearly provided that:

“Service tax is not applicable vide service tax notification No.
25/2012-ST.  If Service Tax is applicable during the
assessment by the Central Excise & Custom department
shall be borne and paid by the sub-contractor i.e. M/s.
Kishan."

(xv)  Service Tax was paid by the appellant even for the sub-contract
works for KIPL-BEL (JV) and BEL, therefore, they had filed refund claim
as per the provisions of Section 11B of the Central Excise Act, 1944 as
made applicable to service tax vide Section 83 of the Finance Act, 1994
and they are entitled for refund; that amount of service tax was calculated
at the behest of officers of DGCEI and the calculation sheets enclosed
with the letters to DGECI clearly show that Bill amount was considered as

cum-tax only with the VAT amount and not Service Tax amount. Service

tax was calculated on such ex-value arrived at after deducting amount of
VAT:; that if such amt was considered as cum-tax including service tax in
‘terms of the clause of contracts, in that case appellant would have
deducted service tax amount so as to arrive at ex-tax value for the
purpose of computing Service Tax but that is not the case. The
adjudicating authority has taken note of this argument at para 16 of the
impugned order and wrongly discarded on the ground that it has got no
relevance as various clauses of the Tender Document as mentioned

hereinabove are very much clear and specific in nature, there remains no

significance in_the argument..” Reliance placed on Hon'ble Tribunal's

decision in the case of M/s. Mind Edutainment Pvt. Ltd. as reported at
2016(41) STR 961 is not applicable in their case.

(xvi) Prior to 30 days from the bidding date, there was exemption
from payment of service tax on provision of service of construction/works
contract for canal to government by Notification No. 25/2012-ST dated
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20.06.2012, therefore, there cannot be any deemed inclusion of service
tax in the amount charged and paid to appellant as per the clause 42.1 of
the contract. The appellant further relied upon the decisions in the case of
M/s. Modi Oil General Mills reported as 2007(210) ELT 342(P & H), M/s.
Pricol Ltd reported as 2015(39) STR 190(Mad), M/s. Mahalaxmi Exports
reported as 2010(258) ELT 217 (Guj), M/s. Eastern Shipping Agency
reported as 2013 (32) S.T.R. 630 (Tri. - Ahmd.), M/s. Jayketan Marketing
& Clothing reported as 2009(240) ELT 263 (Tri- Mumbai) and M/s. Krypton
Industries reported as 2012 (28) STR 555(Tri- Kolkata).

(xvi1) The adjudicating authority has misread the sub-clauses of
clause 42 of the contracts; that “inclusive of service tax” can be inferred
only when such service tax was statutorily required to be paid. Similarly,
question of reimbursement comes into play only when it was so
reimbursed by the service receivers to appellant. As for the documentary
evidence about belated payment of disputed service tax under protest on
insistence of DGCEI, the adjudicating authority has not brought on record
any documentary evidence which may claim that the officer of DGCEI has
rebutted the facts produced by the appellant before him.

5. Personal hearing in the matter was attended by Shri P D
Rachchh, Advocate on behalf of the Respondent who re-iterated the
grounds of appeal to say that they have not passed on service tax paid to
the department due to insistence of DGCEI even though service tax was
not payable, that the services of construction of canal have been
exempted with effect from 01.07.2012 to 29.01.2014 by retrospective
exemption vide Section 101 to 103 inserted by Finance Act, 2016; that this
service was exempted even before 01.07.2012 as clarified by CBEC vide
Circular No. 116/10/2009-ST dated 15.09.2009; that the work contract
very clearly states that VAT/S Tax on ‘'materials’ whereas there cannot be
any service tax on materials, that the case laws already decided by the
Hon'ble CESTAT & High Courts have very clearly hold that when duty/ tax
is not payable then service tax can't e presumed to have been passed on
to the customers; that their balance sheet has reflected amount of
Rs.39.93 lacs as receivable from Government of India; that the C.A. has
also certified to this effect; that CESTAT, Kokata in the case of M/s.
Ramky Infrastructure Ltd reported as 2017-TIOL-1782-CESTAT-Kol has
held that principle of unjust enrichment shall not apply in the case of
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composite contract price; that their final payment has been made by Mis.
SSNNL and they have given in writing that they have not paid service tax
of Rs.39.93 lakh to the appellants; that they would submit written P.H.,
submission also within15 days in this regard. The depariment did not
submit any submission despite Personal hearing notices issued to them
every time it was issued to the appellant.

51 Shri P D Rachchh, Advocate, on behalf of the appellant filed
written submission dated 18.08.2017 wherein it was inter-alia submitted
that the service tax was paid at the behest of GCEI officers even though
services were exempted by virtue of Sr No. 12(d), Sr No. 29 (h) and
definition of “Governmental Authority” vide Notification No. 25/2012-ST
dated 20.06.2012. He summarized the submissions made by them in the
during personal hearing.

FINDINGS

6. | have gone through the impugned order, appeal
memorandum, records of personal hearing and summary submitted by the
appellant. | find that the issue to be decided in the present appeal is
whether adjudicating authority was correct in holding that the refund
admissible to the appellant is required to be credited to the consumer
welfare fund on the ground of unjust enrichment or not?

7 | find that the refund amount pertains to services provided for
construction of Canal in respect of “Kachh Canal’, "“Botad Canal Package
II" and Botad Canal Package-ll" under three different contracts. The
appellant has provided services for “Kachh Canal” as a subcontractor to a
joint venture with M/s. Backbone Enterprise Limited where the appellant
has 51% participation (hereinafter referred to as "KIPL-BEL(JV)". All three
works of construction of canal were awarded by M/s. SSNNL where
appellant has provided services of construction of canal for "kachchh
canal” through the “KIPL-BEL JV" and services were provided on it's own
for rest of the two contracts.

% | also find that the adjudicating authority has arrived at his

conclusion of service tax incidence passed on by the appellant on the
ground of Clause 42.2 of Kachchh Canal Contract with M/s. SSNNL
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through joint venture "KIPL-BEL JV" whereas the appellant had entered
into two agreement directly with M/s. SSNNL for Botad canal branch.

7.2 The appellant has vehemently argued that the adjudicating
authority has considered Clause 42.2 only in Kachh Canal contract but not
appreciated clause 42.2 of other two contracts, namely, Botad Canal
Package-Il and Package- lll, which specifically mentioned service tax as

under:-

(i) BOTAD SUB BRANCH CANAL (Package-ll) JUNE, 2013

Clause-42 VAT/SERVICE TAX OTHER TAXES/LOCAL TAXES

424 The rate quoted by the Contractor shall be deemed to be
inchisive of VAT/ Service Tax/Other State Taxes/ Local Taxes
prevalling as on 30 days prior 1o submission of bid where
applicable on materials that have to be ypurchased for

performance of the contract mcluding completed items of work

42.2 VAT!Service Tax/Other State Taxes/ Local Taxes levible for |
the work (ncludmg matenal component) under the Contract |

shall be horne by the Contractor and o shall not be remibursed |

. r--ﬂil 1‘:_.._“ ':. : . |
hgnature of the? ontracts Mgnatuie of 1 i'l_ el et lige (0|
AN INRASTRUCTURE Y. 10 W |

Execulive Engines: |
Cvirashira Aranch Canal Division Ne s

_ -~
i
] LN
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TC-71

by the SSNNL except

reimbursed o submission of proof
>4 on submission of proof.

—
—

Service tax.Service tax only will be

-_ |

42.3 If the O :
If the Lontractor is assesses of VAT/ Service Tax/Other State

Taxes/ ;
xes/ Local Taxes he should produce valid VAT/ Service

Tax/Ot ate Taxes/ 1
her State Taxes/Local Taxes clearance certificate before

the payment of the fipal hill athereion . &

(1) BOTAD SUB BRANCH CANAL (PACKAGE-IIl) , JUNE 2013.

TC-H6

Clause-4] INCOME TAX

Deduction w "
I b made of sopres frum the contrictor's bifl towards

eame Tax by the Emplayers us per prevailing mlés of twe Income

Tax Authority.
Clause-42 VAT SERVICE TAX/ OTHER TAXES/LOCAL TAXIES

42.1 The rate guoted by (he Conlracior shall he deemed 10 be
mclusive of VAT/ Service Tax/Othey Stite Taxes’ Local Taxes
P{E\jﬂi@_g__y_rm_ n days prior o subuussion af bid where
applicable on materials  that  lrave I-_l_I;.'_ j!l.:lh.';h'lz-k'll T

petlonmmee of the contuet icluding completed items of work

42.2 VATI service Tax / Olher state Tases ! Local Taxes Levi ablo lor this
work (Including Material component) wader the Contract shall be
borme by the Contactor and it sholl not Lo ruiinburssd by the

S5NML excepl service Tax Sorvica Tax only will ba reiminitsedd o

s~ subimission of proofl
e e

42.3 I the Contractor is assesses ol VAT Service Tox/Cther State
Toxes! Local Taxes  he shoold produce valid VAT Service
Fax/Other State Taxes/Loval Taxes cleatance ceimilieute el
Ure payinemt of the fual Bill, otherwise te Al et o e
Comractor shall be withhell The contrictor cevn allv
complenon uf the work wld final payimcat lave been il e

hitn will be hable o pay wny VAT Serawee Taxd (e State

Taxesfhoeal  laxes

Taxey lability of the coutraeto
Sy
(7o )]
I'ul'l F okl n'.-l

T g A L R | fitc
Slb‘m'“;’t i‘ni'?}mI.'rrII“II'iH‘H rnﬂlul.!i.h LTS |l|;l%1|l Tib & Nuait

liahtlity ood SSHNT sl et be

|'u5pu|uuhlq.- Ty oy VATY Servive P nher Stk Tnxes’ Lawal

\- Gy

| mssiia suenacraur gl PNT.LTD
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73 | find that clause 42.2 of Tender documents for Botad Canal
Package-ll and Package-lll reads that service tax will be reimbursed on
submission of proof only.

Botad Canal (package-ll and package-Ill)

“42.2 VAT/ Service Tax/ Other State Taxes/ Local Taxes leviable
for the work (including material component) under the Confract
shall be borne by the Contractor and it shall not be reimbursed by
the SSNNL except service tax. Service tax only will be
reimbursed on submission of proof”

7.4 | find that Clause 42.2 of the Tender documents Kachchh
Canal referred by the adjudicating authority reads differently from above
as below:-

Kachch Canal

“42.2 VAT/ Service Tax/ Other State Taxes/ Local Taxes leviable
for the work (including material component) under the Contract
shall be borne by the Contractor and it shall not be reimbursed by
the SSNNL."

7.5 |, therefore, find that adjudicating authority has ignored very
relevant words and phrases used in clause 42.2 of the contracts in respect
of Botad Canal Package Il of June, 2013 and Botad Canal Package Ill of
June 2013 and has considered Clause 42 2 of Kachchh canal branch of
Sept, 2012 only even if the two contracts of Botad Canal Package Il &
Botad Canal Package |l are different from it for reasons not explained in
the order. | find that Clause 42.2 of the Contracts for Botad Canal
(package |l & Package Ill) very specifically stipulates that taxes will be
borne by the contractor except service tax, which will be borne by M/s.
SSNNL on submission of proof. The appellant has also produced copy of
letters issued by M/s. SSNNL wherein it is clarified that no service tax was
paid by M/s. SSNNL to the appellant for the contracts under consideration.
Copy of the letter No. AB/1612 dated 16.06.2016 and letter No. AB/1412
dated 16.06.2016 are reproduced as under:-
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Letter No. AB/1412 dated16.06.2016

tmigi ] 2l sl

#‘ SARDAR SAROVAR NARMADA NIGAM LTD.

(A wholly owned Govt. of Gujarat undertaking) |
OFFICE OF THE EXECUTIVE ENGINEER
SALIRASHTAA BRANCH CANAL DN NO 371
"KANGHAN COMPLEX. TOWER ROAD, BOTAD |
T Aﬁ,! [ 12 Dale:

Th)é] 1

P N

J hoishan Infrastructure Py, Lid, I
Lanmadiu € hamber, € wintdal Road.
Hagksit I
bl Constructing remaining earthwork for structure gaps, structure works, lining work

and service road work for Botad sub branch canal Ch. 62.473 to B7.594 km
|Package-Nl) [ About Payment of Service Tax]

Witk teference 1o above subject, it is 1o say that payment of Serviee Tax for the period of 01207720102

to MRS

S T work done wnder SEMML G above work. The service tax of Bs 372393.00 has
etn paid by you vide Challan no. SU292, Did. 050012015 opninst 1 R, A_ il aAting to

Bt e ey

e et relioed this armouert of Bs 300 35300 a0 e bt oo yuu will nol be relunded the same

)

Ai

Eureiitive g

Sakirashitea Weanse b § sl LT ]
TR T

EXHIBIT.

il 2al el

SARDAR SAROVAR NARMADA NIGAM LTD.

(A wholly owned Govt. of Gujarat undertaking)

QOFFICE OF THE EXECUTIVE ENGINEER
SAURASHTRA BRANDH CAMAL DN NO 30t

| KANCHAN COMPLEX" TOWER ROAD. BOTAD
| m ! 102 Ihane:
| A

Ml

{ histan Inlrasinicture Py L.id
L (iandhi Chuunber, Gondal Bood,
i Hajkot

sub: Constructing temaining carthwark for strudtare gaps, structure works, g warth aml
service road work for Botad sub branch canal Ch, 42840t 62 473 k. Package-ll,
| About Reimbursement of Service Tax |

" Service s pe UIANTI2N2
With reference to above subject, bt is W say that payment of Service Tax tor the period of U 32

W 29012014 for work done under samMl for alwwe work, The service tax of Ks, TIPL07.00 has

e 1Y 1 MO IT,
heen paid by vou vide Challun no, RO2949, D, WS 12015 against 17 HA BRI amodin

Hs 14839616
|

FIGUET00 and o futwere 100 oo will not be efunded the same

| You are not refunded this amount of Rs

. . f

ny L

N

Exepulive Hg.-npm

Saurashtra Nranch Canal 371
Botad
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76 | also find that the appellant has produced copy of their
Balance Sheet showing total refund amount of Rs.39,93007/- as
receivable in the Balance Sheet and also a certificate from chartered
accountant to this effect. Therefore, | find that the adjudicating authority
has definitely made factual error while arriving at his conclusion of unjust
enrichment in respect of refund of service tax amount pertaining to Botad
Canal Branch (package Il & Package lll).

Tl | find that the adjudicating authority in the impugned order
has discussed only clause 42.2 of the agreement between "KIPL-BEL JV"
and M/s. SSNNL for Kachh Canal work whereas appellant has provided
the services as sub contractor to the “KIPL-BEL JV" for construction of
canal and the same is exempted as per Clause 29 of the Notification no.
25/2012 ST dated 20.06.2012, since the main contractor is providing
exempted services.

7.8 | find that terms and conditions in the agreement made by
the appellant as subcontractor with the "KIPL-BEL JV" says that service
tax is exempted under Notification 25/2012-ST and if payable, would be
borne by the appellant as sub-contractor. Copy of the relevant clause 8(c)
of the agreement is reproduced below:-

T O TR R T U T TG TaT TET T} T e T YT e =g ———————
prevail,
. From the payment of the price payable to the Sub-contractor, BEL shall be
entitled to make the following deductions: -

(a) BEL will deduct Income Tax applicable at prevailing rate
(b) BEL will deduct WCT VAT applicable at pravalling rate. i |
lc) Service Tax is not applicable vide service tax notification No. Notification E;:r |
25/2012-Service Tax. If Service Tax applicable during the asse.ssment y |
Central Excise & Custom Department shall be borne and pmdjf, Sub
Contractor. 77 ffT" e -‘a-;x\
' (d) BEL will deduct 1% Profit margin on gross bills. e -
{e) BEL wﬂltieduct any other deduction, if any deducted by empl{wﬁr

i\ L’L'—""""_ Page 3 of B e
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7.9 Clause 42.2 of the Tender Documents in respect of Kachh

Branch Canal is reproduced below:-

LI ] Eﬂhuﬂ.ﬂtﬂf' i
5 hl” Lovwg i
0'#1!1‘11.5 income [' !

{ the Employers as per Prevailing rules of Ingo
e Tax Authorty.

rule

42.1'The rate quoted by the

submission of bid where applicable

UH materials that have 1 he
performance of (he contract includip e

g completed items of work.

29 VAT . .
422 VAT/Service Tax/Other State laxes’ Local Taxes leviable for the work /

(including materiaj componeat) under the Contract shall be bome by the )
Contractor and it shall not be reimbursed by the SSNNL

423 If the Contractor is assesses of VAT/ Service Tax/Other State Taxes/ Local
Taxes he should produce valid VAT/ Service Tax/Other Staie Taxes / Local

Taxes clearance centificaie before the pavment of the final bill, otherwise the

final payment to the Contractor shall be withheld. The contractar even after
completion of the work and final payment have been made to him will be liable
to pay any VAI/ Service Tax/ Other State Taxes' Local Taxes hability and |
SSNNL shall not be responsible for any VAT Service Tax/Other Siate Taxes | |

Local Taxes hability of the contractor.

424 VAT Service Tax/ Other Stute Taxes / Local Taxes at source shall be deducted

as per the prevailing statutory provision,

425 Difference of payment due o any upwurd revision of VAT Service Taw/Other
State Taxes! Local Taxes (Except on those components whose price rise is fulls

as pet Clause No. 38, Price Adjustinent) dung the pensd of

compensated
contiact shall he borme Ty ihe SSNNT - Sach tax shall be |-||J.-.| I.I'n' the ¢ atiacton
and it will be rembieaal by the SN apon prssduction and vedficaten of
i r?{,h, i
Furl' ‘mt!ﬁﬁﬁtiuiﬂill[lm leii L Exiv i £ vogr )
11-\ T'I g Ahin Hacheht givil Ho 23
i ™™ - B
Bsbh e oaiead ri :-U .
A s
7.10 | find that the adjudicating authority has proceeded on the

reasoning that the contract amount includes service tax and hence tax
burden is passed on by the appellant to M/s. SSNNL and hence refund to
the appellant would amount to unjust enrichment even though the

Page 16 of 25



17

Appeal No. V2/ 235/RAJ/2016

appellant have submitted that they have not received service tax element
from M/s. SSNNL and M/s. SSNNL have also submitted that they have not
paid service tax element to the appellant, which is very strange, legally not
tenable and not permissible in law. It can also be seen that Clause 42.2 in
contract for Kachchh Branch Canal upto Sept,2012 is general in nature
The appellant have also submitted that they were not paying service tax
on the correct ground that services to M/s. SSNNL were exempted,
however, payment of service tax was made by them under protest on
05/07.11.2015 due to insistence of officers of DGCEI for the period from
01.07.2012 to 29.01.2014.

7.11 | find that the words and phrase used in clause 42 2 indicate
that taxes leviable are to be borne by the appellant. which implies that if
any tax is not leviable then it is not to be barne by them. In other words,
taxes prevailing at the material time are to be borne by the appellant and
contractual value will include only those taxes, which are applicable on the
services and/or goods. In this context, Clause 42.1 is also very important,
which reads as under:-

“The rate quoted by the Contraclor shall be deemed to be inclusive
of VAT/ Service Tax other state tax Local taxes prevailing as on 30
days prior submission of bid where applicable on matenal that have
to be purchased for performance of the contract including
completed items of work.

7.12 Above clause provides deeming provision that quoted rate
should be inclusive of all applicable taxes. This also suggests that Clause
42 2 is of general nature to include all taxes applicable at the material
time. This is not in dispute that the services provided by the appellant
were exempted and the appellant was treating their services as exempted
and hence was not paying service tax which was not objected to by the
commissionerate until an inquiry was initiated by the DGCEI, Rajkot.

8. It would be proper to examine Notification 25/2012-ST dated
20.06.2012 to find out whether services provided by the appellant to M/s,
SSNNL were exempted or not. The relevant part of the said notification is

as under:-
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“12. Services provided to the Government. a local authority or a
governmental _authority_by _way of construction. erection, commissioning,
installation, completion, fitting out, repair, maintenance. renovation. or alteration
of -

(a) a civil structure or any other original works meant predominantly
for use other than for commerce. industry, or any other business or profession:

(b) a historical monument. archaeological site or remains of national
importance. archacological excavation, or antiquity specified under the Ancient
Monuments and Archaeological Sites and Remains Act, 1958 (24 of 1938).

(c) a structure meant predominantly for use as (i) an educational. (ii) a
clinical. or (1ii) an art or cultural establishment:

(d)  canal. dam or other irrigation works:

(e) pipeline. conduit or plant for (i) water supply (ii) water treatment.
or (111) sewerage treatment or disposal: or

(1) a residential complex predominantly meant for self-use or the use
of their emplovees or other persons specified in the Explanation | to clause 44 of
section 63B of the said Act:”

Para 2 (s)

“(s)  “governmental authority” means a board. or an authority or any
other body established with 90% or more participation by way of equity or
control by Government and set up by an Act of the Parliament or a State
Legislature to carry out any function entrusted to a municipality under
article 243 W of the Constitution;™

8.1 | find that the definition of Governmental Authority given in
the noftification No. 25/2012-ST dated 20.06.2012 vindicates the
appellant's plea that the services provided by them to M/s. SSNNL were
exempted at the material time which has also been acknowledged by the
lower adjudicating authority at Para 10 of the impugned order. | also find
that CBEC Circular No. 116/10/2009-ST dated 15.09.2009 has clarified
that Canal system built by the government will not be chargeable to
service tax. The appellant was not paying service tax to the department
and was not charging service tax to M/s. SSNNL. Therefore, it implies that
when contract were made by the appellant with M/s. SSNNL, contractual
value did not represent service tax component. The appellant paid service
tax at the insistence of the DGCEI officers under protest as they were of
the view correctly that no service tax was payable by them on the services
provided to M/s. SSNNL, they being governmental authority. Thus, there is
no case of unjust enrichment only because service tax was paid by the
appellant due to insistence of DGCEI officers even when Service Tax has
neither been proved by M/s. SSNNL to the appellant nor has been
collected by the appellant from someone else.

Page 18 of 25
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8.2 Section 101 was inserted in the Finance Act, 1994 vide
Finance Act, 2016, which reads as under:-

“SECTION 101, Special provision for exemption in certain cases
relating to construction of canal, dam, etc. — (1) Notwithstanding
anvthing comained in section 668, no service tax_shall _be levied or
collected during the period commencing from the Ist day of July, 2012
and_ending with the 29th day of January, 2014 (hoth days inclusive) in
respect of taxable services provided to_an autherity or a board or any
other body —
(1) set up by an Act of Parliament or a State Legislature; or
(i) __established by the Government,

with ninety per cent. or more participation by way of equity or
control, to carry out any function entrusted to a municipality under
article 243W of the Constitution, by wayv of construction, erection,
commissioning, _installation, _completion, fitting _out, repair,
maintenance, renovation or _alteration of canal, dam or other
irrigation works.

2) Refund shall be made of all such service tax which has been collected
but which would not have been so collected had sub-section (1) been in
force at all material times.

(3) Notwithstanding anything contained in this Chapter, an application
for the claim of refund of service tax shall be made within a period of six
months from the date on which the Finance Bill, 2016 receives the asseni
of the President.”

(Emphasis supplied)

8.3 From above, it is evident that what was already explicit, was
made further explicit by making definition of governmental authorities
further clear. In such circumstances, there can't be a case of unjust
enrichment when service tax payable is nil and where service tax has not
been collected from M/s. SSNNL as stated by the appellant and also
submitted by M/s. SSNNL in writing. Had there been no insistence of
service tax payment by DGCEI officers, then the appellant would not have
paid this service tax to the department at all. For better appreciation of the
principle of unjust enrichment let us examine, Section 12 B of the Act
reproduced below:-

“SECTION 12B. Presumption that the incidence of duty has been
passed on to the buyer. — Every person who has paid the duty of
excise on any goods under this Act shall, unless the contrary is proved by
him, be deemed to have passed on the full incidence of such duty to the
buyer of such goods.”

84 | find that this is not a case of the department that the
invoices/ Bills contained Service Tax element or these were raised
showing service tax therein. Therefore, once transaction is done, duly
reflected in the invoice after provisioning of the services without including

service tax, then subsequent payment of service tax, that too under
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protest, by the appellant due to insistence of DGCEI officers cannot be
presumed that incidence of service tax has been passed on to the receiver
of the services under Section 12B of the Central Excise Act made
applicable to service tax. Presumption made by the adjudicating authority
is contrary to (i) the Chartered Accountant Certificate stating that service
tax burden is not passed on to M/s. SSNNL(ii) Certificate by M/s. SSNNL
that no payment of service tax has been made by them to the appellant
(iii) the appellant are showing the amount as receivable from government
of India in their books of account. Copies of these are being reproduced
for ready reference as under:-

(i)Chartered Accountant’s Certificate.

EXHIBIT-_._|
|

: | | £ ) l.__'._
LTS?\ k{;}]lﬂ \H‘Eﬂﬂ o

[EANESH IAVITA " CHARTERE! A0 .._.;.a.-.:.{ M
--'_li.-|'|'|'l:.f' _'_-___.____ e ———
CERTIFICATE
havin
| Rakesh Javiya proprietor of R. Javiya & Co Chartered Accountant g
M/s. Kishan

registration/membership No. 108655 hereby certify that | auditor of
its office at No. 6, Gandhi Chamber, Near Bombay

basis of books of

Infrastructure Private Limited having
Hotel, Dhebar Road, Rajkot. for the Financial Year 2015-16. On the
vice tax paid vide E-payment
&

accounts we here certify that amount of Rs.39.93.007/- ser
Receipt No.80299 dated 05.11.2015, 80292 dated 05112015, 80030 dated 07.11.2015
80032 dated 07.11.2015 for provisions of service to M/s. Sardar Sarovar Narmada Migam

Limited, a whally owned undertaking of government of Gujarat T_nr curﬁt&:ﬂ"ﬁ!ﬂ_'—‘.!_ﬂ-_'ﬁ'm[h_ﬂ.f_

canal are not debited in its profit and loss account but shown as receivable in the Balance

e

Sheel.

I

We further certify that said service tax amount of 15.39,93,007/- has not been passed on to

|« any other but incidence of tax was born by them.

FOR, R, JAVIYA &CO.,
Chartered Accountants
| flegistration No. : 120300w [

| Rakesh Jawiya)
proprietor
1. Mo 108655

Place ; Rajkot
Date : june 01, 2016

L_ T e e
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Rs.39,93,007/- as receivable from the government of India is

Copy of ledger account showing refund amount of
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reproduced below -

~

s e
!
: . LTD.
N IHFRAETRUCTURE PVT
KESHA GANDHI CHAMBER, GONDAL ROAD
| RAJKCT Pan Mot AACCH 4463 G
| f Balance Sheet
| Froay-01/04/ 2015 to 3L/032015 Einancial Year;2015-2016
Credit Debit
s . s o s
R I 25,357 DOLAXMAN TILOXEHAND KLMBHAKAR

e il

SALLARY PAYABLE == =
25.500.00]0IRAK GAURISHANKAR RAVAL
"J'.UL"H--[?.‘-ill.ESHhI.I“-'lIE HHIAAILAL TAVIA
&5,850 M:UHHTM BAFILAL BARDT
1%, 70000 | PATEL MTERSRALUMAR MUMTILAL
LB, UDiME!H PEADUUDAS FRAMARATT
_ 24,500.00{SHIV HARESHWAR SINGH
L Tl e 15000 TS w BT o b | S B SIEE

Duties & Taves .
2,004, 00 PREY. YEAR ADIUSTHMENT TS

15,605 00{TDE OM 1ITIREET [BaK)

1,A0.515,00/TCS O 08 WORKTRANS (94-C)
{575 00| TS ON PROFESSIONMAL {243)

12 5000 T0E Ol SALLARY (528]
_87,27%5.00|TDS VAT ON SUB CONT.
g3 a0, 507,00 Ir.s ub Tobais)?

Bank Accounts Lo
39,29, 701 S3UARSS BATKC C91003004 7557625
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(iii) Letter No.742 dated 10.06.2016 issued by M/s. SSNNL

ITED

ERNMENT OF GUIARAT UNDERTAKING)

.M Executive Engineer,
Kachchh Branch Canal Dn No.2/3
Narmada Bhavan, Rambaug Road,
Aadipur, Dist. Kachchh, ( Gujarat)

Uue Date ; | 0881 06 / 2016

jﬂ {AWHOLLY OWNED Goy

Te

KPL-BEL JV

Gandhi Chamber, Gondal Road,
Rajkﬂiwaﬁfrﬁﬂ'z

Subject: Construction of Kutch Branch Canal reach Ch. 243.839 to 250 423 Km.
| (Earthwork, Lining, Structures, Service Road, Gate works, Control Cabin
| and O & M for Package IR-5,) [About Reimbursement of Service Tax]

[ "

Reference: Your letter no KIPL/40/2015, Dtd.10/11/2015

and reference, It Is to state that for the period of

SSNNL for above work the service lax

|
| with reference to above subject
| ,347.00.

done under
01/07/2012 to 20/01/2014 work Liilrapleigort
paid by the agency is not reimbursed of service 18 " k

Exe;{ive EnEir.eer
Kutch Branch Canal Bn. No. 2/3,

e Aadipur (Kutch

8.5 | find that the appellant has shown sufficient evidences to
prove as discussed above, that the incidence of service tax has not been
passed on to M/s. SSNNL, the service recipient as required under Section
12 B of the Central Excise Act made applicable to Service Tax matters.
There is no contrary evidence adduced by the department and / or
adjudicating authority in the impugned order to contradict these
submissions made by the appellant. In view of the above, it is very evident
that the appellant has not passed on the incidence of service tax to M/s.

SSNNL (service recipient) in this case.
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| find that the Hon'ble CESTAT in the case of M/s.

Himantsingka Seide Ltd reported as 2005(191) ELT 885 (Tri-Bang) has
held as under -

8.7

6.We have gone through the rival contentions. This is a case
where de-bonded goods have sold. There is nothing wrong in the
presumption of the Revenue that the duty burden is included in the
sales price. But the eror committed by the Revenue is in
presuming that duty collected in excess of what is payable had
been passed on to the buyers. Whenever there is a composite price
inclusive of all duties, the meaning is that the price includes only
the duty payable. We cannot presume that the excess duly paid by
mistake 1s passed on to the buyer. The Hon'ble Tribunal in the case
of Cimmco Ltd. v. Collector of Central Excise, Jaipur [1999 (107)
E.L.T. 246 (Tribunal)] had interpreted the term ‘inclusive of all
duties and tax' and it has been held therein that condition in work
order that the words ‘inclusive of all duties, taxes ..." does not mean
that excise duty is covered by it especially when appellant has been
taking a stand from the beginning as to non-excisability of goods. It
is worthwhile to briefly mention the facts of the case. In the above-
mentioned case, the appellant had a contract with M/s. 1.0.C. Ltd.
for supply of 150 tank wagons: “for supply. fabrication and
mounting of heating coils inside tank wagons for LSHS service”.
The contract covered 150 tank wagons. They applied for
permission under Rule 173H of Central Excise Rules for bringing
duty paid wagons and other duty paid matenials for such fabncation
job. After obtaining necessary permission from the Department,
they executed the work and cleared the tank wagons on payment of
duty, as demanded by the Department, under protest. Thereafter
they claimed refund. The refund claim was rejected. But the
Collector (Appeals) held that the process cared out by the
appellants did not amount to manufacture and since the Assistant

ommissioner had concluded that the goods are covered by Rule
173H, he should have been allowed clearance without payment of
duty. In view of the favourable order, the appellants filed a refund
claim for the consequential refund amount But the claim was
rejected on the groun%?a??njust enrichment. The Revenue relied on
the work contract which indicates that the rates are inclusive of all
taxes. The Tribunal interpreted the terms ‘inclusive of all duties” and
held that the provision that “the rates are inclusive of all duties”
would not lead to the necessary presumptions or conclusion that
excess duty should be held to have been covered or provided for.
The price here was a lump sum amount and the usual condition
that the rates are inclusive of all duties and taxes is only with a view
to avoid any possibility of the supplier raising any demand at a later
stage on the ground that certain duties are to be paid. The
expression ‘rates are inclusive of all duties and taxes' have to be
understood as applicable to only duties and taxes which are
payable. The Tribunal held in the above mentioned case that there
I1s no unjust enrichment and the appellants would be entitled to
obtain refund. The ratio of the above case is clearly applicable
here. In the present case also, the sale price, no doubt, includes all
statutory levies payable. That means, after some time the seller
should not come to the buyer for extra amounts on the plea that
further duty has to be paid to the Department. The presumption that
the sale price includes duly erroneously paid in excess has no
basis. More precisely, the sale price includes only the duty payable.
In these circumstances, there is no question of unjust ennchment.
We allow the appeal with consequential relief.

(Emphasis supplied)
| also find that the Hon'ble CESTAT in the case of Roopa

Ram Suthar reported as 2014(35) STR 583 (Tri-Del) has held that:-
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‘6. Respondents/assessees preferred appeals. These were
allowed by the common order of the leamned appellate
Commissioner. The appellate Commissioner concluded that
analysis of the invoices issued by the appellant clearly disclosed
that no Service Tax component was inclu in and collected from
the customers by the assessees; that the assessees had remitted
Service Tax by treating the gross amount received as inclusive of
Service Tax; that in an agreement with Oil India Ltd., the recitals
disclose that the agreed rates were inclusive of all the taxes
leviable; but however there was no specific collection of Service
Tax. Leamed appellate Authority relied on the decisions of this
Tribunal in M/s. Sandeep Metal Craft Ltd. v. CCE, Na?gur reported
in 2008 (85) R.L.T. 845 CESTAT = 2008 (226) E.L.T. 428 (Tribunal)
and in M/s. Amadalavalasa Cooperative Sugars Ltd. v. CCE
reported in 2007 (80) R.L.T. 35 (CESTAT) = 2007 (219) E.L.T. 526
(Tribunal) = 2009 (15) S.T.R. 501 FT!‘."buna-‘). to conclude that were
the contract price is inclusive of duty, there cannot be unjust
enrichment.”

8.8 | further find that Hon'ble CESTAT in the case of M/s.
Eastern Shipping Agency reported as 2013(32) STR 630 (Tri-Ahd) has

held as under:-

“7. The said Chartered Accountant's certificate as reproduced
above has been sought to be discarded by the first appellate
authority summarily indicating that the said certificate does not
disclose accounting practices whatsoever and that the said
certificate is based on the accounts. In my considered view, these
findings of the first appellate authority are far from reality, inasmuch
as it can be seen from the Chartered Accountant’s certificate that
Chartered Accountant has cate%%r'caﬂy certified that he has verified
the books of account like Cash/Bank Book and Ledger Accounts
and on verification, he has certified that the amount has not been
passed on by the appellant to their clients. In my view, the decision
in the case of Crane Betel Nut Powder Works (supra) (wherein |
was one of the Member), would directly apply in this case.

8. | also find strong force in the contentions of the Id. Counsel that
the judgment of the Hon'ble High Court of Gujarat in the case of
Man?a Textile Mills Pvt. Ltd. (supra) would apply inasmuch as the
certificate of Chartered Accountant produced by the appellant was
not disputed by the Revenue authorities, by bringing on record any
other opinion contrary to the Chartered Accountant's certificate.

9. | find that the various case laws cited by Id. Counsel are directly
on the point.

10. In view of the foregoing and also the binding judicial
pronouncements, | find that the impugned order is unsustainable
and is liable to be set aside.”

11.  The impugned order is set aside and the appeal is allowed
with consequential relief.

8.9 In light of the above decisions, | am of the considered view
that the appellant has furnished relevant documents/evidences to
substantiate their claim that the incidence of Service Tax has not been
passed on to M/s. SSNNL. | am unable to discard these evidences in
respect of refund pertaining to Kachchh canal also in absence of any
contrary evidences available in the impugned order or produced before

me by the department during appeal proceedings.
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9 In view of the above facts and circumstances of the case, |

set aside the impugned order passed by the adjudicating authority and

allow the appeal filed by the appellant.

L 4

9.1

By R.P.A.D.

yiterehalt ZamT ot 1 715 e &1 Foery It ais § B oren )

The appeal filed by the appellant is disposed of in above terms.

A SR
A
FAR TdA)

ele (F

M/s. Kishan Infrastructure Pvt. Ltd,
Gandhi Chamber,

Gondal Road,

Rajkot

Copy to:-

— e e e

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate,

Rajkot.

3. The Assistant Commissioner, GST & Central Excise Division, Rajkot.

4. Guard File.
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