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Arisinq oul oi above mentioned OIO issued bv AddrlionauJoinuoeputy/Assislanl Cornmissioner Cenlral Excise / Service Tax.
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g+d-oat & cM 6t arer \rd qd.r /Name&Address of the Appellant & Respondent :-

M/s. Backbone Goltl Flat Oriricr ,,\ssociation, Oppositiorr [laj palace.. Unircrsit.r
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rqRr qrftd $arr *r cfiqi {iTra 6i (r,rl € r.+ cfe qxrf+a FHl f"(') }It{ }r{rd e?r{T 1rdr{6 Sr:ad rntar scrgsa };f,lq
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The appeai under sub section (2) and (2A) oi lhe seclion 86 lhe Finance Act 1994, shall be liled in For ST.7 as plescribed

under Rule I (2) & 9(2A) of lhe Servrce Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner

Cenlrat Excrse or Commissioner. Cenirai Excise (Appeals) (cne of which shall be a cerldied copy) and copy of lhe order

passed by lhe Commissioner authoflzrng lhe Assislanl Commrssioner or Deplty Commissioner of Central Excise/ Service Tax

to file the appeal before lhe Appellale kibunal.
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F{zrd 3rfr (.E ir*-f, 6t aq -ft dnu
For ao appeal lo be filed before the CESTAT unCer Seclion 35F of the Cextral Excrse Acl, 1944 which is also made

appticable lo Se.vice Tax under Section 83 ot the Finance Act, 1994, an appeal against this ordel shall lie befo.e the Tdblnal

on payment of 10o/o of the duty demanded where duty or duly ano penalty are in dispule, or penally, where penalty alone is in

dispule provrded lhe amounl ot pre deposil payable would be subiecl lo a cerling of Bs 10 Crores.

Under Cenual Excise and SeNice Tax -Duly Demanded' shall inclLrde

(i) amoLrnt delermined under Seclion 11 D;

(ii) amount of erroneous Cenvat Credrl taken;

(iii) amounl payable unde. Rule 6 of the Cenval Credrt Rules

- provded lunher thal lhe provisrons of this Section shall nol apply lo the slay applicalion and appeals pending befole

any appellate aulhorrly prior lo the commencemenl 01 the Fiflance (lJo 2) Acl, 2014.
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A revision application lies to the Under Sec.elary lo lhe Governmenl of lndia Revision Applicalion Unil, ['linislry of Finance,

Depanment oi Revenue 4th Floor. Jeevao Deep Building Parliament Slreel. New Delhl-110001, under Section 35EE of ihe

CEi 1944 in respect ol lhe lollowing case governed by firsl proviso lo sub seclion (1) ol Section 358 ibidl
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tn case ol 5ny toss of g'ooos where rh€ loss occurs rn lransit from a faclory lo a warehouse or lo anolher factory or from one

warehouse to anolher dllnng lhe course of processing of the goods in a walehouse or in slorage whelher in a taclory or in a

fird t srfl f4fr TrE qr sir 4t fua F{ G qla i E#rrr rr q{{d :Fin xr sl e't #E A;frq ,;cr{ eja h tr( itric) d
rrd i f,t t{{r fi {El ,i'-S rq qI I'r 5r Ml & ,Fi t ,

ln case of rebale of duly of exctse on goods exponed lo any counlr) or te(itory outside lndia of on excisable malerial used in

lhe manufaclure of lhe goods which are expoded lo any counlry or terrllory oulside lndia

nh r.w< i6a fl t?rdla R! fua 5nr- + iafl. ;1q. qr arerd +1 FIi{ Mrd l+qr 7rqT tr /

in case o1 'qoods e.'porled oulsrde lndra crpod io Nepal or Bhulan wilhout paymenl of duly
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Credit o{ any duly allowed to be utilized towards pavment ol excise duly on ftnal producls under the provisions ol lhrs Act or

the Rules m;de ihere under such order rs passed by ttre Commrssioner (Appeals) on oI aller ihe dale appoinled under Sec

109 of the l-inance (No2) Acl. 1998.
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A;;t;;';;-; i *ri ;"1o + r-er ilftc , #d-"? nraca" *-erT 4a xre?r E ,1'rn 3{rerr a a ciaqi fl' ra fr 31
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The above application shall be made rn duplicate rn Form No EA'8 as specified under Rule, 9 of Cenlral Excise (Appeals)

Ruies.2001 wtrhin 3 months from the dale on which the order sought to be appealed againsl ls communicaled and- shall be

accompiniea by lwo copres each of the OIO and order ln_Appeal lt should also be accompanied by a copy of TR_6 Challan

"",a"ni.q 
puv;u"t ot prescribed fee as prescrilled under Section 35'EE of CEA 1944, under lvtaiol Haad of Accounl
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in" *rs"" appiication shalt be accompanred by a iee of Rs 2oo/' \rhere Ihe amounl involved in Rupees one Lac or less

and Rs. 1000/ where the amounl rnvolved s more lhan Rupees One Lac
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i^.)* ,r rn" oio"r-"ou.,. laflous numbers of order- rn Origrnal fee for each olo should be paid in lhe aforesaid manner,

noi,"iGtrunatng rhe fact that the one appeal lo lhe Appellani lrrbuaal ot_lhe.one applicalion to the Central Go!'t As lhe case

may be. is fille; to avold scrrplo.ia wotk lf exclsing Rs 1 lakh fee ol Rs l00t lor each'

qur{riifur -qrq'rrq ?r-6 }ftff-4F 19/5. * ]rdndr | + rq{{ {iT 3{rlT qa P'rla vrhr 8r cft q{ Htifta 6'50 nqi 6r
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bn" loot'ot apprrcarron or o to as rhe case may be. and the order of the_adjudicating aulhority shall bear a court fee stamp

of 4..'5lSO u.'ptus.riled under Schedule I in iernrs of lhe Coun Fee Acl 1975 as amended
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Attenlion is also invited to the rutes covering lhese and ;11.er related mallers conlained ln the Cusloms Excise and Se'vice

Appellate Tflbunal (P.ocedure) Rules, 1982
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For lhe etaborate derarted and latesl provrsrons relari.g to iiling ot appeal lo lhe hrghel appellale authority. the appellant may

reler lo the Depanmental website www cbec.gov ln
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:: MISCELLENOUS ORDER ::

An application for rectification of mistake (in short, ROM Application) was

filed under Section 74 of the Finance Act, 1994 by M/s. Backbone Gold Flat

Owners Association, Opp. Raj Palace, University Road, Sadhu Vasvani Road,

Rajkot-360 005 (hereinafter referred to as "the applicant"), against the Order-ln-

Appeal No. RAJ-EXCUS-000-APP-092-2016-17 dated 06.12.2016 passed by the

then Commissioner (Appeals-lll), Central Excise, Rajkot.

2. The applicant, being aggrieved with the impugned OIA filed this ROM

application, inter alia, contending that vide para 8 of the impugned OIA the appeal

was allowed by observing that no service tax was payable on the amount collected

after legal and formal existence of the applicant and the date of legal and the formal

existence of the Association determining that date as 20.a7.2013, whereas the

Applicant came into existence w.e.f. 09.08.2010 as is evident from facts on record

that M/s. Backbone Gold Flat Owners'Association was incorporated on 09.08.2010

as is evident from :-

(i) Registration Deed dated 09.08.2010 before sub-registrar, Raiya, Rajkot for

registration of 'Backbone Gold Flaw Owners Association';

(ii) PAN card issued by lncome Tax department to Backbone Gold Flat Owners

Association showing their existence from 09.08.2010 and showing it as their Date

and Birth; and

(iiD Copy of lncome Tax filed by them showing date of birth/incorporation as

09.08.2010.

2.1 The applicant stated that in view of the above facts the mistake of

treating date of incorporation of the Applicant as 20.07.2013 in the OlA, needs to be

corrected as 09.08.201 0.

3. Personal hearing in the matter was held on 2s.09.2012. s/shri R. c. prasad,

consultant and sanjay M. Makadia, president of the apolicant appeared and

reiterated submissions made by the applicant in the RoM application; that they also

submitted copy of PAN card and lncome Tax Return for Ay 2015-16 showing date of

incorporation as 09.08.2010; that they also submitted Deed of incorporation showing

date of incorporation as 09.08.2010. No one appeared from the Department, even

though personal hearing notice was sent to them.

\Flv
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4. I have carefully gone through the facts of the case, impugned OlA, facts stated

in of ROM application and submissions made by the applicant during the personal

hearing.

5. The limited point to be decided is that whether there is any mistake in the OIA

apparent from the record and whether it requires rectification in the impugned OlA.

The applicant has contended that the date of incorporation of the applicant i.e. M/s.

Backbone Flat Owners Association is 09.08.2010, and not 20.07.2013, as stated in

para (7) in the impugned OlA. The relevant portion of the OIA is reproduced below

as under :-

"7..... Thus, it is evident that the amount was collected by

the developer in the guise of the Resident Association pior

to fhe sard Association come into existence. I also find from

the recorded proceedings that on 20.07.2013, meeting of the

flat owners was called for and executive members were

nominated.

Thus, I am of the view that the effectively, association

come into operation 20.07.2013 and amounts were collected

way ahead of formation of the association . . .. .. "

6. On going through the records of the case, the impugned OIA and the

application filed by the applicant, I find that there is a mistake crept in the impugned

OIA wherein the benefit has been granted with effect trom 2e.07.2013, treating this

date as the date of incorporation, whereas the date of incorporation of the

Association is 09.08.2010 before the sub-registrar, Raiya, Rajkot and also as per

PAN Card issued by the lncome Tax Department of Government of lndia.

7. I find that the section 74 o'f the Finance Act, 1944 permits correction in the

order already passed by the appellate authority in case of "mistake apparent from the

record". I also find that the statutory documents, viz, lncome Tax Return and

Declaration under Gujarat ownership Flat Act, 1973 submitted by the applicant

before this office along with RoM application, delineated at para (2) of this order,

cleady goes to demonstrate that the date cf incorporatic,i is 0g.0g.2010, and

therefore findings at Para (7) of the impugned olA that M/s. Backbone Gold Flat

owners' Association came into operation on 20.07.2013,ls a mistake in the order.

8. ln view of the above facts and statutory documents, I find that the correct date

of incorporation should be 09.08.2010, and therefore there is mistake appai"ent from

Page No. 4 of 5
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the records, and hence this ROM application filed by the applicant under Section 74

of the Finance Act, '1994 merits acceptance to the extent of seeking correction in the

date of incorporation. Needless to say that the rest of the findings of the impugned

order, remain unaltered.

3lridm (dM E-SfirB RoM 3nifr *l Eccr*r iwt+a dtft t fu-qr srdr tr

The ROM filed by the applicant stands disposed off in above terms.

I

I

I

3Tr5fi FrtrfiIc)
Bv R.P.A. D.

To

M/s. Backbone Gold Flat
Owners' Association, Opp.

Raj Palace, University
Road, Sadhu Vasvani
Road, Ra kot-360 005

Cooy to:
,|

2

3

4
5

The Chief Commissioner, GST & Central Excise, Ahmedabad.
The Commissioner, GST & Central Excise, Rajkot.
The Assistant Commissioner, GST Division-l, Rajkot.
The Jurisdictional Superintendent, Division-l Range office, Rajkot
Guard File.

1a6 fo-di ri-€ Fd-c:iti$'rdFtalra,

rM rra te€, {ffiFc nc, srE

{il6tc - 360 005,

Page No. 5 of 5


