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Date of Order: Date of jssue;

FAR HaAN, 3rgaa (3nfiew), ToIe 2@ aitE /
: Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above mentioned 01D lssued by Additionall Joint/Deputy/Assistant Commissioner. Cantral Excise | Servies Tax
Rajkat | Jamnagar | Gandhidham

g wfiawdr & ufFad &1 A v AT Name&Address of the Appellant & Respondent -
M/s. Backbone Gold Flat Owner Association, Opposition Raj Palace.. University
Road..Sadhu Vasvani RoadRajkot- 360005

4 W HdE) A cofe & sofee Tefataa =he 2 wWaF Wit | oo F e R ART ST owEa B
Any person aggneved by this Order-in-Appeal may file an appeal to the appropriate authonty in the following way

(A) qn Ew A e e e fEee b sarmiieer & oft ade dede See aes wOREE 1944 4 U 358 &
¥ta e R wMUTTR 1994 @ U 86 & s Prtafle w3 weeh B

Appeal 1o Customs, Excise & Service Tax Appeliate Tribunal under Section 350 of CEA. 1944 | Under Section 86 of the
Finance Act, 1994 an appeal lies 1o.-
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The special bench of Customs, Exciza & Service Tax Appoillate Tribuna! of West Block Mo 2 R K Puram MNew Defhi in all
matters retating lo classification and valuation

{ii} IOty aft=liz 1(s) # #ar v R & wam d @ e i aew SEm TR s vw Aamer sehdte soroite
(fretz) & witow st dfesr | effd a9 g s el SEwarar. dceett B @ Fh arfey |/
To the West regional bench of Customs, Excise & Service Tax Appetiate Tribunal (CESTAT) at. 2 Floor, Bhawmali Bhawan
. Asarwa Ahmedabad- 380016 n case of appeals ather than as mentioned in pam- 1i8) above
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The appeat to the Appellats Tribunal shall be fled i quadruplicate m form EA.3 / as prescribed under Fule & of Cenral
Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which al leas! should be accompanied by o fee of Ag
1,000/- As 5000/, Rs 10000/ where amount of Huty demandfinterestipenaltyirefund is upte 5 Lac, 5 Lac to 50 Lac and
above S0 Lac respectively in the form of crossed bank dralt in favour of Asst Registrar ol branch of any nominated public
sector bank of the piace where the bench of any nominated public sector bank of the piace whirs the bench of the Tribunal
Is siluated. Application made for geanl of stay shall be accompanied by a fee of Rs 5004
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The appeal under sub section (1) of Secton 36 of the Finance Ac 1994, o the Appeliste Tribunal Shal be filed in
quadruphcaie in Form ST.5 as prescribed under Fule 910 of the Serace Tax Huies 1994, and Shall be accompanied by a
copy of the order appealed agains! one of which shall be cerliliad copy) and  should be accompanied by a fees ol Rs
1000/~ where the amount of service tax & interest demanded & penalty levied of R 5 Lakhs o lesg Fs S000-  where the
amount of service lax & interest demanded 5 penally levied 18 more than five lakhs bul not axceeding Rs Fifly Lakhs,
Rs 10,000/ where the amount of service tax & inlerest demanded & mnalty levied is mome than filty Lakhs rupees, n the
form of crossed bank drafl in favour of the Asskstam Fegistiar of the bench of nominated Puble Sector Bank of the place

" where the bench of Tribunal is situated | Apphcation made for grant of stay shall be accompanied by A fee of As 500/
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The appesl under sub section (2) and (A) of the sechon BG the Finance Act 1994, snafl be fied in For ST.7 as prescribed
under Ruie 9 (2} & 9{2A) of the Service Tax Fules 1994 and shall be accompanied by & copy ol order of Commissionar
Central Excise of Commissionsr. Centsl Excise (Appeals) fone of which shall be a cenified copy) and copy of the order
passed by the Commissioner authonzing ihe Assistent Commussioner or Depuly Commissioner of Central Excisel Service Tax
1o file the appeal before the Appellate Tnbunal
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For an appeal 1o be filed bafore the CESTAT under Section 35F of the Central Excise Act, 1944 which is also made
applicabie to Service Tax under Seclon 81 of the Finance Adl 1994 an appeal aganst this order shall lie betare he Tribunal
on paymant al 10% of the duty demanted where duty o duly and penslty are in dispute, or penalty, where penally alone is in
dispute. provided the amount of pre-deposit paysble would be subject 1o 8 ceiling of Rs 10 Crores.
Under Central Excise and Service Tax Doty Demanded” shall inchugs

il amount determined under Secton 11 D

i} amount of eroneous Cenval Credil 1aken

il amount payable under Ruke & of the Cenval Credit Rules

- provided furiher that the provisions of thes Section shall not apply 10 the stay application and appeals pending before

any appellate autharty pror to e commencement of the Finance (Mo 2} Act 214
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Revision application 1o Gevernment of India:
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& revision spplication fies to the Under Secretary 1o the Government of India. Revision Application Unit. Minisiry of Finance,

Depanment of Hevenue 4th Flooe Jeevan Deep Buiding, Pariament Steel, Mew Defhi-110001, under Section I5EE of the

CEA 1944 in respect of the following case. governed by fist proviso to sub-section (1) of Sectien-358 ibid
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In case of ny loss of goods, where the loss ooours in transit fiom & factory 1o a warehouse of 1o another factory of from one
warehouse 10 another dunng the cowrse of processing of the goods in & warshouse af in storage whether in 8 factaory of in a
warehousa
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in case of rebate of duly of excise on goods exported to any country o territory outside india of on excisable matenial used in
the manufacture of the goods which are exporied to any country of lenilory outside india
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in case of goods esporied outside indis #xpon o Nepal or Bhutan wihout payment ol duty
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Credit of any duty alfowed to be utilized towards payment of excise duty on fimal products under fhe peovisions of his Act ar
the Rules made there under such order is passed by the Commissioner (Appealsi on or afier, the date appointed under Sec.
109 of the Finance (No.2| Act 1998
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The above application shall be made in duplicale n Form Mo EA-8 as specfied under Fule, 8 of Central Excise {Appeals)
Rules. 2001 within 3 months from 1he date on which ihe ordel scughl to be appealsd against is communicated and shall be
accompanied by two copes each of the OI0 ang Order-ln-Appeal I should alsc be accompanied by a copy of TR-6 Challan
syvidancing payment of prescribed fee as prescribed under Section 15-EE of CEA, 1844 under Major Head of Account
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Thir pevision appl‘imﬂn-n shall be accompanied by a tee ol As 200, whers the amount myvolved In Rupees One Lac or less
and Rs 1000/- whers the amount invalved & more than Hupees One Lac
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in case if the ordet covsis various numbers of order- in Original, fee for each (.10, should be paid in the afuresaid manner
nat withstanding the fact that the one appesl 1o the Appetam fribunal of the one application 1o the Central Govi As the case
may bi. is filled 10 avold soopionis work IF excising As 1 iakh fee of Rs. 10 for each.
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One copy of appicaton or £ 10 as the case may be, and the ordes of the adjudicatng authorty shall bear a court fee stamp
of Bs 650 as prescribed under Schedule-l o terms of the Couwt Fes &ci 1675 as amended.
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Altention is alsa inviled to the fules coverng these and other ielsted maters contained m the Customs Excise and Service
Appeflate Triounal (Procedure) Rules, 1982
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For the slaborsie. detailed and latest provimons relaung to filing of appeal to the higher appeliate autharity, the appedlant may
el 10 the Depanmental website www, chec gav.an



Appeal No: V2I350RJTI2017

T~
:: MISCELLENOUS ORDER :: .

An application for rectification of mistake (in short, ROM Application) was
filed under Section 74 of the Finance Act, 1994 by M/s. Backbone Gold Flat
Owners Association, Opp. Raj Palace, University Road, Sadhu Vasvani Road,
Rajkot-360 005 (hereinafter referred to as “the applicant”), against the Order-In-
Appeal No. RAJ-EXCUS-000-APP-092-2016-17 dated 06.12.2016 passed by the

then Commissioner (Appeals-lll), Central Excise, Rajkot.

2. The applicant, being aggrieved with the impugned OIA filed this ROM
application, inter alia, contending that vide para 8 of the impugned OIA the appeal
was allowed by observing that no service tax was payable on the amount collected
after legal and formal existence of the applicant and the date of legal and the formal
existence of the Association determining that date as 20.n7.2013, whereas the
Applicant came into existence w.e.f. 09.08.2010 as is evident from facts on record
that M/s. Backbone Gold Flat Owners’ Association was incorporated on 09.08.2010
as is evident from :-

() Registration Deed dated 09.08.2010 before sub-registrar, Raiya, Rajkot for
registration of ‘Backbone Gold Flaw Owners Association’;

(ii) PAN card issued by Income Tax department to Backbone Gold Flat Owners
Association showing their existence from 09.08.2010 and showing it as their Date
and Birth; and

(i)  Copy of Income Tax filed by them showing date of birth/incorporation as
09.08.2010.

2.1 The applicant stated that in view of the above facts the mistake of
treating date of incorporation of the Applicant as 20.07.2013 in the OIA. needs to be
corrected as 09.08.2010.

3. Personal hearing in the matter was held on 25.09.2017. S/Shri R. C. Prasad,
Consultant and Sanjay M. Makadia, President of the apnlicant appeared and
reiterated submissions made by the applicant in the ROM application: that they also
submitted copy of PAN card and Income Tax Return for AY 2015-16 showing date of
incorporation as 09.08.2010; that they also submitted Deed of incorporation showing
date of incorporation as 09.08.2010. No one appeared from the Department, aven
though personal hearing notice was sent to them.
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4. | have carefully gone through the facts of the case, impugned OIA, facts stated

in of ROM application and submissions made by the applicant during the personal

hearing.

5. The limited point to be decided is that whether there is any mistake in the OIA
apparent from the record and whether it requires rectification in the impugned OIA.
The applicant has contended that the date of incorporation of the applicant i.e. M/s.
Backbone Flat Owners Association is 09.08.2010, and not 20.07.2013, as stated in
para (7) in the impugned OIA. The relevant portion of the OIA is reproduced below
as under :-

“7..... Thus, it is evident that the amount was collected by

the developer in the guise of the Resident Association prior

to the said Association come into existence. | also find from

the recorded proceedings that on 20.07.2013, meeting of the

flat owners was called for and executive members were

nominated.

Thus, | am of the view that the effectively, association
come into operation 20.07.2013 and amounts were collected
way ahead of formation of the association...... "

6. On going through the records of the case, the impugned OIA and the
application filed by the applicant, | find that there is a mistake crept in the impugned
OIA wherein the benefit has been granted with effect from 20.07.2013, treating this
date as the date of incorporation, whereas the date of incorporation of the
Association is 09.08.2010 before the sub-registrar, Raiya, Rajkot and also as per
PAN Card issued by the Income Tax Department of Government of India.

f | find that the Section 74 of the Finance Act, 1944 permits correction in the
order already passed by the appellate authority in case of "mistake apparent from the
record”. | also find that the statutory documents, viz, Income Tax Return and
Declaration under Gujarat Ownership Flat Act, 1973 submitted by the applicant
before this office along with ROM application, delineated at para (2) of this order,
clearly goes to demonstrate that the date of incorporatio is 09.08.2010, and
therefore findings at Para (7) of the impugned OIA that M/s. Backbone Gold Flat
Owners’ Association came into operation on 20.07.2013, is a mistake in the order. A\
VAN
- Agar
8. In view of the above facts and statutory documents, | find that the correct date .
of incorporation should be 09.08.2010, and therefore there is mistake apparent from
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the records, and hence this ROM application filed by the applicant under Section 74

of the Finance Act, 1994 merits acceptance to the extent of seeking correction in the
date of incorporation. Needless to say that the rest of the findings of the impugned
order, remain unaltered.

9.  3dEd AN gof HIaE ROM 3des &1 Aveny swied afid & frar S &

9. The ROM filed by the applicant stands disposed off in above terms.

(FAR FaM)
ged (To®IT)
By R.P.A.D.
To, S -

" M/s. Backbone Gold Flat ‘ AU dFE o3 Fole A IR,

| Owners' Association, Opp. ,
Raj Palace, University it T o, IR s, Ay ammsﬂ}

Road, Sadhu Vasvani ‘m 360 005,
| Road, Rajkot-360 005

Copy to:

1 The Chief Commissioner, GST & Central Excise, Ahmedabad.

2. The Commissioner, GST & Central Excise, Rajkot.

3. The Assistant Commissioner, GST Division-l, Rajkot.

4 The Jurisdictional Superintendent, Division-I Range office, Rajkot
5 Guard File.
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