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M/s. Balaji Multiflex P. Ltd., Plot No. G-1612. GIDC. Metoda. Kalawad Road.Rajkot
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Any person aggrieved by this Orderin-Appeal may file an 1ppea1 to the appropriate autharity in the following way
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Appeal to Customs, Excise & Service Tax Appeliate Tribunal under Section 358 of CEA, 1944 | Under Section 86 of the
Finance Act, 1994 an appeal bes 1o:-
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The special bench of Customs. Excise & Service Tax Appellate Tribunal of West Block Mo 2, R K. Puram, New Deihi in all
matters relafing to classification and vakuation
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To the Wesl regional bench of Customs, Excise & Service Tax Appeflate Tribunal (CESTAT) at, 27" Floor, Bhaumali Bhawan,
Azarwa Ahmedabad-3B0016 in case of appeals other than as mentioned i para- 1{a) above
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The appeal to the Appeltate Trbunal shall be filed n quadruplicate in form EA-3 ! as prescribed under Rule 6 of Central
Excise (Appeal) Aubes. 2001 and shall be accompanied againg! one which at least should be accompanied by a fee of Rs
1,000/~ As 50000, Rs 10,000/~ where amount of duty demandimterestipenattylrefund s upte 5 Lac. 5 Lac 1o 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst Registrar of branch of any nominated public
socior bank of the place where the bench of any nominated public sector bank of the place whaere the bench of the Tribunal
is siluated. Application made for grant of stay shall be accompanied by & fes of Rs 5000
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The appeal under sub section (1) of Secton BE of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate m Form 3.7.5 as prescribed under Rule 3(1) of the Service Tax Hides, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be cerified copy) and should be accompanied by a ftees of Rs
10008 where the amount of service lax & interest demanded & penally levied of Rs 5 Lakhs or less, Hs 5000~ where the
amount of service taxn & interest demanded & penalty levied s more than five lakhs but nol exceeding Rs. Fifty Lakhs
Rs 10,000/ where the amount of service fax & inferest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crogssad bank draft in favour of the Assistant Regestrar of the bench of nominated Public Sector Bank of the place
where the bench of Tnbunal is situated | Apphcation made for grant of stay shall be accompanied by a fee of Hs 500/
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Tne appeal wnder sub section () and (2A) of the secton 86 the Finance Act 1994 shall be filed in For ST 7 8s prescnbed
under Rule 9 (2) & 9(2A) of he Service Tax Rubes. 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appealsi (ong of wnich shall be a cerified copy) and copy of the order
passed by the Commissioner authorzing the Assistant Commissioner or Depuly Commissionsr of Central Exoisel! Service Tax
1o file the appeal before the Appellate Trbuenal
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For an appeal to be filed befae the CESTAT, undar Section 35F of the Central Excise Act, 1944 which is also made
applicable 10 Service Tax under Section 83 of the Finance Act, 1904, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duly of duly and penalty are in dispute, or penalty, where penalty alone is n
dispute. proveded the amourt of pre-deposit payable would be subject 1o 8 celing of Rs 10 Crores,
Under Central Excise and Service Tax, Duly Demanded” shall include
1) amount defermined under Section 11 D;
{ii} amount of enoneous Cenvat Credil taken
i} amount payable under Rule & of the Cenvat Credid Rules
- pravided turther that the provisions of this Section shall not apply to the stay application and appeals pending before
any appeliate authorty prioe 10 the commencement of the Finance (No 2} Act 2014
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Revision gplir.alim to Govarnment of India:
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A revision applcation lies 1o the Under Secretary, fo the Governmenl of India. Revision Application Unit, Minisiry of Finance,
Depanment of Revenue, i Floor, Jeevan Deep Building, Pariament Street New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the followmg case, govermed by first proviso 10 sub-section (1) of Section-358 ibid
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in case of any loss of goods, where Ihe loss oocurs in tansit fiom a factory 1o a warehouse of to another factory o from ane
warehouse lo another during the course of processing of the goods i a warehouse of in siorage whether in & factory of in a
warehouse
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In case of rebate of duty of excise on goods exported 1o any country o lerflory outside India of on excisable maleral used in
the manufacture of the goods which are exponed to any cowntry or leriory oulside India

ufe Iowm R A A TR Rem sve & A S o s oare St e e g 0
In case of goods exported oulside India export to Nepal or Bhutan withoul payment of duty.
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Credit of any duly aflowed 1o be utilized towards payment of excise duly on fina! products under the provisions of this Act or
ihe Rules made there under such order is passed by the Commissioner (Appeats) on or after, the date appainted under Sec,
109 of the Finance (No.2) Act. 1988
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The above application shall be made m duplcate i Form No. EA-8 as specified under Fule, 9 of Central Excise (Appeals)
Rules. 2001 within 3 months from the daté on which the order sought to be sppealed against is communicated and shall be
accompanied by two coples each of the OI0 and Order-in-Appeal |t should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA 1044, ynder Major Hiead of Account
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The revision appfltaﬁun shall be accompanied by & fee of Rs. 200/ where the amoun involved In Rupees Ona Lac or less
and Rs 1000~ where the amount involved is move than Rupees One Lac
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In case I the order covers vahous numbers of order- in Oniginal fee lod each O 10 should be paid in the aforesaid manner,
not withstanding the fact that the one appeal 1o the Appellam Trnbunal or the one application 1o the Central Govl. As the case
may be. s filled 10 avoid scriptoria woek if excising Rs 1 lakh fee of Rs 100/ for each
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One copy of application or Q10 as the case may be, and the order of the adjudicating authority shall bear a coun fee stamp
of Rz 650 as prescribed undes Schedulel in terms of the Court Fea Acl 1975, as amended
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Attention is also invited to the rules covenng these and other related matlers confained in the Customs Excise and Service
Appellate Tobunal (Procedure) Rubes. 1982
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For the elaborate, detaded and lstest provisions melating to bing ol appeal 10 the higher appellate authonly. the appelfant may
refer 1o the Depanmenial websile www chec gov in
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:: ORDER IN APPEAL :: 5" L

M/s. Balaji Multi-Flex P. Ltd., Plot No. G-1612, GIDC, Metoda, Kalawad
Road, Rajkot (hereinafter referred to as ‘the appellant’) has filed the present appeal
against the Order-In-Original No. 24/ADC/RKC/2016-17 dated 11.11.2016
(hereinafter referred to as “the impugned order’) passed by the Additional
Commissioner, Central Excise, Rajkot (hereinafter referred to as "the lower
adjudicating authority”).

2. The facts of the case are that during the course of Audit it was found
that the appellant had imported machinery viz. Laminator vide Bill of Entry No.
6485430 dated 09.4.2012 from M/s. Nordmeccanica s.p.a, Italy valued at 2,19,144
Euro. The appellant entered into an agreement (Order Confirmation N. 2011-175
Super Simplex SL Mod.1300) wherein as per Para 5 & Para 6.9 of the said
agreement, the charges for installation and commissioning provided by the supplier's
technician at the place of the appellant was included in the value of import Rs.
1,51,18,866/-.

2.1. The SCN alleged that the services provided by the overseas supplier
for erection and commissioning of the machineries supplied by them, fall under the
Section 65(105)(zzd) of the Finance Act, 1994 and classifiable in the category of

'Erection, Commissioning or Installation Service', which was a taxable service.

2.2 It was alleged that the appellant was holding Service Tax Registration
prior to importation and commissioning of the machinery, and therefore was
aware of the provisions of the Finance Act, 1994 and Service Tax Rules.
However, while filing ST-3 returns, they mis-represented the facts by not
declaring the taxable value of the taxable service received from the overseas
service provider and at no point of time disclosed this point to the department.
This material fact was revealed during the course of audit.

2.2 The SCN also alleged that the appellant, being the service recipient and
located in the taxable territory, was liable to pay Service Tax as determined under
SI. No.5 of Notification No. 01/2006-ST dated 01-03-2006 @ 33% of the total value
of imports. The total value of machinery imported by the Noticee was Rs.
1,51,18,866/- and hence the taxable value @ 33% of the total value arrived at
Rs. 49,89 226/- and hence the appellant being service recipient, was liable to
pay Service tax liability @ 12.36% of Rs.6,16,668/- The appellant was issued Show
Cause Notice No. V.ST/AR-I//RJT/ADC(PV) /170/2015-16 dated 29.01.2016,

demanding Service Tax of Rs. 6,16,668/- and Interest under Section 75 and for
Fage 3 of B
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imposition of Penalty u/s 77(1),(2), 76 and 78 of the Finance Act, 1944 (hereinafter
referred to as "the Act’). The lower adjudicating authority adjudicated the show cause
notice vide impugned order and confirmed demand of Service Tax Rs. 6,16,668/- with
Interest under Section 75 and also imposed Penalty u/s 77(1),(2), 76 and 78 of the
Act.

3. Being aggrieved with the impugned order, the appeliant preferred the

present appeal, inter-alia, on the following grounds:

(i) The appellant imported machinery and got it installed in their factory on
payment of Customs Duty including the cost of installation as per their

contract with foreign supplier.

(i) The Service was provided by the overseas supplier and they are not service
provider but service recipient.

()  As per Sr. No. 5 of Notification No. 1/2006-ST dated 01.03.2006 is optional.
They had imported machine (Laminator) valued Rs. 1,51,18,866/- vide B/E No.
6485430 dated 09.4.2012 and paid appropriate Customs Duty, CVD and SAD
on the full value of machinery as per agreement. The cost of installation and
commissioning was included in the said assessable value on which Customs
duty, CVD and SAD were discharged. Therefore, payment of Service Tax on
installation charges does not arise.

(v} The installation of machinery was done by the local technician and no
technician came from overseas supplier. No overseas service was under
taken for installation of machinery under reference and no additional

consideration was paid to the overseas supplier for installation.

(v) In absence of any evidence, value of installation Rs.49,89,226/- is also not
appropriate and the same is arbitrarily concluded. The provisions of
Notification No. 01/2006-ST dated 01-03-2006 are not related as Customs
Duty, CVD and SAD already paid on full invoice value which include the cost of
installation. Therefore, no double duty can be charged. (Q: ~ AN

{41
Ll

(vij  This is a revenue neutral case. If the appellant pays Service Tax, they are
entitied for Cenvat Credit and refund of Customs Duty paid. Thus, no revenue is
involved, therefore, no interest / penalty can be imposed when Customs duty
already paid at the time of import on value inclusive of installation charge.

Page 4 of 6
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4, Personal hearing in the matter was attended by Shri Pragnesh B.
Hirapara, Advocate, on behalf of the appellant who reiterated the grounds of appeal.
He submitted that appellant is service receiver and not service provider, Notification
No. 1/2006/ST dated 01.03.2006 is not applicable to this case, installation, errection
and commissioning of machinery have been done by M/s. Ashling Impex LLP,
Mumbai on complimentary basis without collecting any charge separately and utilizing

local technician, hence, the impugned order is not correct.
FINDINGS

5. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and records of the personal hearing. The limited issue to be
decided in this appeal is, whether the appellant is liable to pay Service Tax on
installation of machinery user Notification No. 01/2006-ST dated 01-03-2006 on
service of 'Erection, Commissioning or Installation Service' or otherwise even if when
Customs duty, CVD and SAD has been paid on full value of machinery.

6. | find that the appellant had imported machinery vide Bill of Entry No.
6485430 dated 09.4.2012 from M/s. Nordmeccanica s.p.a, Italy under an agreement
(Order Confirmation N. 2011-175 Super Simplex SL Mod.1300) wherein as per Para
5 & Para 6.9 of the said agreement, the charges for installation and commissioning
provided by the supplier's technician at the place of the appellant was already
included in the total value of imports Rs. 1,51,18,866/-. It is a fact that the appellant
has paid applicable Customs duty, CVD and SAD on full invoice value which also

included cost of Installation of machinery.

6.1 | find that M/s. Nordmeccanica, Italy residing in a non-taxable territory
and provided installation and commissioning of machinery sold by them to the
appellant through their authorized representative M/s. Ashling Impex LLP, Mumbai,
who reside in India. Thus, even if they are in India, the service have been provided on
behalf of M/s. Nordmeccanica, Italy from whom these machinery have been
installed. Thus, the appellant is a service receiver and is required to pay Service
Tax as per Section 66 on the installation charges, which is 33% of the value at
which the machinery was imported. @M\ o
6.2 It is a fact that the installation was done by the local technician of
behalf of the exporter from Italy and even though no technician came from
overseas supplier the service done is to treated as service done by the overseas
supplier.

Page 5of 6
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6.3 | do not find any force in the argument that the appeliaﬁt paid
Customs duty, CVD and SAD on full invoice value and hence again charging
Service Tax will be double taxation as Customs duty is payable on the importation

of the goods, whenever Service Tax is payable on the importation of the machinery

in the premises of the appellant.

6.4 Notification No. 1/2006-ST dated 01.03.2006 read with Para 6.9 of the
agreement dated 22.06.2011, as detailed in Para 28 of the impugned order is very
clear that Service Tax is payable. | don't find any infirmity with the order and uphold

the demand confirmed and recovery of interest.

6.5 Since the appellant did not declare details of importation of these
machinery in their ST-3 returns penalty u/s 77 as well as under Section 78 of the Act
is also upheld.

7. In view of the above facts, | uphold the impugned order and reject the
appeal.

7.1 Jdierehl A &1 1 318 Hor &1 A9eRT 390 a0 & 6 Jrar g

7.1 The appeal filed by the appellant is disposed off in above terms.

By RP.AD.

To

M/s. Balaji Multi-Flex P. Ltd., | 2t areeh sty v W, AR,

Plot No. G-1612, GIDC - Metoda, e #. G-1612, S A
Kalawad Road, Rajkot | ' ‘
. Foas U, TaAhie

Copy to:-

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
The Commissioner, GST & Central Excise Commissionerate, Rajkot.

The Additional Commissioner, GST & Central Excise, Rajkot

Guard File.
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6.3 | do not find any force in the argument that the appellant paid
Customs duty, CVD and SAD on full invoice value and hence again charging
Service Tax will be double taxation as Customs duty is payable on the importation
of the goods, whenever Service Tax is payable on the importation of the machinery
in the premises of the appellant.

6.4 Notification No. 1/2006-ST dated 01.03.2006 read with Para 6.9 of the
agreement dated 22.06.2011, as detailed in Para 28 of the impugned order is very
clear that Service Tax is payable. | don't find any infirmity with the order and uphold
the demand confirmed and recovery of interest.

6.5 Since the appellant did not declare details of importation of these
machinery in their ST-3 returns penalty u/s 77 as well as under Section 78 of the Act
is also upheld.
7. In view of the above facts, | uphold the impugned order and reject the
appeal.
7.1 diershcll garT ot 1 718 Hdel &t fATerT Iwiad alis & fahar Aar 21
7.1 The appeal filed by the appellant is disposed off in above terms.
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M/s. Balaji Multi-Flex P_ Ltd., | ot aromeh 7w . RS,
Plot No. G-1612, GIDC - Metoda, catr . G-1692, SHTEA- Ak
Kalawad Road, Rajkot - 3

Copy to:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, GST & Central Excise Commissionerate, Rajkot.
3. The Additional Commissioner, GST & Central Excise, Rajkot



