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3I!-{ 3n.q{A/ {l.q.fi- 3i,I"s-€i rCgtr/ $flr6 3r.{fi idlq ritnE 1i6i d-drii{ {rT+l-a / inrrfrrfl i zm.fitJrJll ednr Jc{Rfud srtr

Td }reei t qfr"d /

Arislnq out of above menlrooed OIO issued try Addilional/JornrDeputy/Assislant Commissioner. Cenlral Excrse / Service Tax

Rajkoi / Jamnagar / Gandhidham :

fi+ffiaf & cffi *r aw ('d cafi /Name&Address of the Appellants & Respondent :-

l. M/s. Capital l\rllplast (Guj.) I'\'t. Ltd.., Surrel No. J. l'lot No. 76-79.. Bchind Kishan

Dehydration. Natiorral Highua1' 27..[]lroipara. l aL CiondalRa.ikot

2. Shri Viial'bhai Kur.jibhai. I)irector ol' N4/s. C'apital Pollplast (( iui. ) I']it. l-td..

{s lid?r(iifrm) t *f*o + Eq-E-d ffifud ati-.r n:v.r+a cfiI6rtr / qrfir6{q t {ffsr lrffd arzrt 6{ s6dr tli
Any person aggrieved by lhis Order in-Aopeal mdy file an afpFal lo lhe appropriale aulhorily in lhe following way.

d\-flr ?tiri id|q riqre ?F"1 rs *-drqi{ 3{d.rJr{ .:ryO-di]nr ;i cA xfri{ Ardis t;cre gEi xfuft-q-f, 1944 *I tno 35B +
]rrria"(ra E.? nfufi-cq] tgg+ di tn.r 86 * l].dr-d G-Erftf,qd -nF ff iir TFS i r/ -

Appeat to Cusloms, Excise & Service Tax Appellate Tribunal under Seclion 358 ol CEA. 1944 / Under Section 86 o, the

Finance Act 1994 an appeal lies to -

a"116{ur Ear€a t {FFrd s?ff Fr4'd frsr ?|+. idq 
'.qrra T6 ('E trdr+{ 3{qdrq arqfufllr fi i}*q +6. ie ;ata, a

z :rr *i.aq. as ffi d s1 affi srGr tt- -

The speciat bench ol Custofits. Excise & Servrce lax Appellate Tribunal of Wesl Block No 2. R K Purarn New Delhr in all

malters relalrnq lo classrlicalron and valuatlon

3q1t{d qBd 1(a) ii {drc rrc rTdrdi * lrdrET tc Fit 3rfr drff ?t 6, *'dto:rcqr rlm cd $fls{ vdr&q Fqrqrfi}F{lr

iftra * 
"nv" 

ii*" fifd-sT. . fi.ira a. {6s1di r.{a 3{!at riasirdlii. 3zo.t!. *} ff srir 
'rfAq 

ll

To lhe Wesl regionai bench ot Cusloms, Exclse & Service Tar Appellale Tribunal (CESTAT) al 2 Floo. Bhaumali thawan.

Asaua Ahmedabad 380016 in case of appeals olher than as menlioned in para 1(a) above

n+drq arqfirflq & rser fiifr cqd -.i * ii-q idtq J.,ra llEF (.}rerd) lM 2001, + A-{ff 6 + rdJrd ftff.d F$c

rrd vr] EA3 ei,,'l1 qftgl F.7 H4 J-7, "'iaF tgirIr 4 FF } FF I-J' sF * fq rfi r,qz rra A IIrr .-sr, A ,Ii,
yh -rr ra- Frr- rqfl 5 "lrs r :cIrt rF 5 .rE FEn !l 50 -'rEr 5q. T4 Fqdl 50 .E. Tsq t- XD_+ t -i Fclt 1000i-
rnr, 5,000/- rdz ..rIdr 10.000,. {f4 F. ?r,fta .'p1 e-"* *I q? FiI?a Ft AffIA ?'-d. +t ryr,ra. ddftn y*fta
;q=irfIelt fi erraT * {6l{rs th€?r{ * arF t i6dt $ sdf;*;rs 8ti * fs aqro Jrft rqrf6-d }6 crq-{ &rrl t6-al i]iar arBr I

rrsfur FE7 F rrr=n tr & ]7r ,r@ ,i i_'a, .ntir z+ safre lls=fu -rr,.q-trr F t-er Era r Erra HrC? lP Itihr +
?r fnara r] +'I-al 500/ r(l- sr firitr ee ,.F F.il_ 4,- 

'

The appeal lo lhe Appellale Tribunal silall be liled n quadruplicate in form EA 3 / as prescribed under Rule 6 of Cenlral

Excise (Appeal) Rules. 2001 and shall be accompanied aqainsl one which at leasl should be accompanied by a fee of Rs

1000/- Rs5000/. Rs 10.0001 where amounl of duty demand/inieresl/penallyrefund is upto 5 Lac.5 Lac lo 50 Lac and

above 50 Lac respectively in the lorn of crossed bank drall in fa\,our oI Assl. Regislrar ol branch ol any norninated public

sector bank of lhe place $,here lhe bench ol any nominaled public seclor bank ol lhe place where lhe bench ot the Tribunal

is siluated Applicalion made for granl of slay shall be accompanied by a fee of Rs 5001.

:rffrq -rrqrGr6.c.r + FFer.]rfl-"1 iA.i yfuf+rq 1994 +l qql 86(l) + 3{-+a C-d6{ IMt. 1994. + 1}4,I 9(l) * irad
Etriffa cqr s T.,5 I ar{ cfdi a *r Br sd;?fi rrd r€} {lrr Bfl 3{asr i; Er< }+d $r r.S d 16.*l cfi srrr ,i +iTra 6t
(rf,rt t (.€ cfa qsrFrd 6fffi qrfdr,) l+{ aai t {,F t FII !.+ cfr + {rtr. aET n-d1-;E{ *I Ei4 .;crq *r eil 3it{ daral a"T

{riar }qs 5 |g qr fii Fa 5 al]c Rr(' 41 50 ds {qE ars .L'rr 50 ars lqc t 3rfil+ t a} qrFar 1.000/' dy}. 5.000/
rr, l{lrdr 10 000,. ,q, +r Auitra :;.p- e: *I sfi r-ra 6i ftj+a sla r ,,,z.;rre rstra {ff-q F.rqrfu€Iq .F ?,rEr }
EFrfs ridraR + FrF p F.S sn FriftJai e{r + sn aan rrr fste-, a* grr: aj* r&r J7 ati?_. E{fiF E" *r tI,r{ra
3_ar *' :iq ?Tgr F Frdr .r,+ Ffl Fdliri .]'H1- .m{rfurtr t. ,ng, n'!ra t , FiFri jnaer (p }qr) +. ?n }nd"p Er * FF,
5001 dcrr fi fftilt? ?lF6 er F{ar FFll l/

The appeal under sub section (1) ol Sectron 86 of lhe [inance Acl ]994. lo lhe Appellale Tribunal Shall be liled in

quadruplicale in Form ST5 as orescribed unde, pule 9(1i oI the Servrce Tax Rules 1994 and Shall be accompanied by a

copy of the order appealed againsl (cne o, which shall be cerliled copy) and should be accompanied by a fees ol Rs.

1000/ where lhe amounl of seNice lax & interest demanded & penally levied of Rs.5 Lakhs or ess. Rs5000/ where the
amounl o{ service lax & inlerest demanded & peoally levied rs more lhan five lakhs bul not exceeding Rs Fifty Lakhs,
Rs.10000/ where lhe anrounl of service tax & rnlerest demanded & penally levied rs more lhan lifty Lakhs rupees. in lhe
form oi crossed bank dratl in tavour ot lhe Assislanl Regislrar ol lhe ben.h ol nominaied Publlc Sector Bank of the place
where the bench of Tnbunal is silualed / Aoplication made lor gra.rt cf slay shall be accompanied by a fee of Rs 500/,

iltf 6ci fi artror
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(i)

''-1" r -
hif, Jfufiqfl, 1994 Sl trRr 86 *r ic-rrRrsi (2) (rd (2A) e :rpta <J A f$ ll$rm, i-qror Frqrsrff, 19S. + fli{r 912} ca

9(2A) & -6d flqlfta eqr s T -7 ii *t JT slnfr !'E rir* €'Fr -qq-{a +frq riqrr er6 3rtrET 3rTg{d (3rff"d). *';frq :rqrE T6
a-dl{r crfod 3{rarr fi cl-qi {frr;i st (t;r} F !-6 cft Tmfira dfl arf&'r rtr ifl yff rdro r6r:rs rq{d 3r.ET fqTg-€d, idrq
r.qr( g6/ i-dr6{, 6t 3{trTq -qrqrfir6{lr $t }rEda 4J Ftfr +r frftr ad arfi lrBrr ff cla rft fl:r ,i dirra 6rJt 6Hl I /
The appeal under sub section (2) and (2Al of the section 86 lhe Finance Acl 1994, shall be filed Ln For ST7 as presc,ibed

under Rule I (2) & 9(2A) of the Service Tax Rules 1994 and shall be accornpanied by a copy ol order of Commissioner

Cenlral Excse or Commissroner Central Excise (Appeels) (one ot which shall be a cerlilied copy) and copy of lhe order

passed by the Commissioner aulho(izlng lhe Assistanl Commissroner or Deputy Commissioner of Cenlral Excise/ Service Tax

lo Iile lhe appeal before lhe Appetlate Tribunal.

rtFr 116,  rdrq ricr{ q6 lri t-dr+r Jffiq $tuflIr (t-r|4 * cfa 3r'fti * xrFa i A-frq rsl( ?16 3rfufr[n 1944 Er

uRr 35('tr + ra+d, ii 4t frFA-q 3rBfr{E 1994 *r lIflT 83 * liFia +{r+r 6t S frr{ aFrl t, as raer * cff x{rdrq
cfirFrur A y{ra FrA Fra riwd s-rdFflrdr 6{ xir & 10 cftrri (10%). sd ]{r.r ('d ariar ffid t, qr geiiar. T{ t-dri{ frdrdT

ffi t, +T m]"ra B-qr al1' ard fu iq tnr + lrrfa afi R' !n;l ardt 3,'SfaIa tq itfit rs rG $qq t Ifu{ a Ol- 
A;*q rdla ?rd6 rd d-dr6{ i ri&td ffrr fu( rrq 116 it fia rnftd t

li) tnn 11 A t 3idJta {6F
(ii) i-di. 6s,r €r A rr+ rrfra {fii
(iiD ffic Tqr ffil & h'{fr 6 fi rdaia is 16{

{erd q6 16 F{ rrRr + c]sr,rn ffiq (q 2) ]{fi.f+{q 2014 * rrar $ q{ lir$ ]{qrdrq crffi + sssr fd-flnrlrd

er:ra rfr 1]ii ]{qrm +) arl fi Bt /

For an appeal to be {lled before the CESTAT. under Sectron 35F of lhe Cenlral Excise Act, 1944 which is also made

applicable to Seruice Tax under Seclion 83 of the Finance Acl, 1994, an appeal againsl lhis order shall lie before lhe Tribunal

on payment of 10o/o of the duly demanded where duty or duty and penahy are in dispute. or penalty, where penally alone is in

dispute. p.ovded lhe amounl of pre-deposrl payable would be subjecl to a cerling of Rs l0 Crores.

Under Cenlral Excise and Service Tax "Duly Demanded shall rnclude :

li) amounl delermined under Section 1'l D.

(ii) amounl ol erroneous Cenval Credn taken;

(ii, amount payable under Rule 6 ol lhe Cenval Credil Rules

- p.ovded fu(her lhal lhe provisions of this Seclion shall nol apply 1l) lhe stay aoplicalion and appeals pending before

any appel,ale aulhorily prior to lhe commencemenl ol lhe Finance (No 2) Acl. 2014

*n-a rr+n ot grtno srica :

Revbion applicatlon to Governmsnt of lndia:

{€ }Ta? & raftrg qftal ffiEc n.rFEt r 6-&€ r..qE rra }rfqftuE 1994 Sr rF.35EE + rlIE qra+ + rrrt-eiId,
{ffd rrT4 EiErr q-rnr.q rr*aa g-qB ia-,? r]tarJ ,-re HFr .rtf Fiid jrda f,! !.da q{. flr. ai ttn& I t OO0 r +i
hqr,rfl f6{i / -

A revision application lies lo lhe Under Secretary to lhe Government of lndia Revision Application Unit, l\4inistry of Finance,
Deparlmen! ot Revenue. 4lh Floor, Jeevan Deep Building. Padiamenl Slreet New Delhi 110001, under Section 35EE of the
CEA 1944 in respect of lhe following case. governed by first proviso to sub section (1) o{ Seclion-35B ibid:

[rd x,E 6 fu_gr {:FEI,I .F FIciI F Fr {6Frd EFgt xr.r lFr IFE- IFrTET;I F fl]trrurd fi qlTrrJrd + 4Rrd a- Ffni f;:r +I.gEl qr

F{ lfiS r'6 trm- iF s {F{ argR rrF qTirF-F a Ctra. qr Fi+ s.i{ rrF }i qr rcRd n ffr{ + ciqpr } atna H1 Frrqr} ur
GrS nRT TF ,r m;i t Trsra + fiF; , /
ln case of any loss of goods wheae lhe loss occurs rn lransil ,rom a taclory lo a warehouse or 10 anolher faclory or from one
warehouse to anolher during lhe course ol procesgng of the goods in a warehouse or in sloaage whelher in a factory or in a

s{r{d t'Erfl Hl.nE qT- eir +t f+qia s., .l nra 
-+ 

iAnElnr s q,q{d 6it ara rr e.ir af, idrq raqra ?16 t g. (fti.) S
FEIA , JT ir-ra i aF{ f&ri rE ql el al h+a *t lrli lr i
ln case ol rebale of duty o, excise on goods exponed to any counlry or terlitory oulside lndia of on excisable malerial used in

the manufacture of lhe goods which are exported lo any country or terrilory oulside lndia.

qfi r.sre rra +r Trrda 16(' ifrf,r $r.d + dr6{, icrd qr taa 41 rra Ma i*-or aq, fr; 7

ln case of goods eJ(porled oulside lndia exporl lo Nepal or Bhulan wilhout paymenl of duty.

strftY; r.qrd + f.cr6d rl;6 3- ]rrrara e fln jr qar *.1E gc .irfuF-s, - rr3. trfl];d q?rrET * rrF n];q 8r rg * Jifr (rg

.fur rn JnTrd (xffi) + -edrn H,a rftrfirJ, (.r 21 1998 fI trln 109 4 (d'n Fr; & rf d*s .},.!rdr Effiq?O q{ ur {z i
qrft, idE ,rt tu
C{edit of any duty allowed to be ulili2ed lowards paymeni of excrse duly on Jinal products under the provisrons ol lhis Act or

the Rules made there under such order is passed by the Commrssroner (Appeals) on or atler the date appointed under Sec

109 of the Finance lNo2) Acl, 1998

isrird lrri{i Ar a ch-qi q!*d [€qr EA 8 *. *I *;fIq r;qe ?lnF (i{fi-f,) hTsrflifi 2001 * fr{rs 9 fi }ialrd lafrftsc t
SgnrlTt{EqDT+3qrd*rdiafisrnqrBr.rlq{r+dlJrad+Frlr{.d}n{rr4lr{tdSnairfidci-qi+iirti€Idrdt
uf6ar qi{ }-fiq 

=qru 
t]E }lfilft+r 1944 Atro35-EE + -ad fttifad ljia A rfi{:fr } €rEq id-{q{ TR'6 S'r cfa

rrd-ra *t ,rfi rerr /
The above applic;lron shall be made io duplicale in Form No EA-8 as speciied under Rule 9 of Cenlral Excise (Appeals)

Rules. 2001 wilhin 3 monlhs from the dale on wh,ch lhe order soughi 1o be appealed against js communicated and shall be

accompanied by two copies each oi lhe OIO and Order-ln-Appeal lt should also be accompanied by a copy of TR-6 Challan

evidencing paymenl ol prescrjbed fee as prescribed under Secron 35 EE of CEA 1944 under l,4aior Head of Accounl

q tHq lnied e Fnr ffifua Aqihr ?r.a, e. 1I4r[rrir ar adl T?r '

iti ta"a r*s \'6 ars sqt qr;+t rr ar Fqa 200/ +r srrFre F*{l aR' }it{ qfr q6rJ;i {{ff !'6 aro sq} t ;qra d d
€qi looo / 6t a_rrara f*qr ar<' I

The revision applicalion shall be accompanied by a lee of Rs.2OOl where lhe amounl involved in Rupees One Lac or less

and Rs. 1000/ where the arnounl involved is more lhan Rupees One Lac

qji rg xrarr s Fts Fn f?e[ .FI EFT.PI a ,l r {;F ,'r 1-?:I ai':IF 9Ii:F 6 tr.?E vrqaa 6{ a ?q] srar fi;q| 5E Fzn i"

fla fl. SfiB.sr-A 6r'1 4 dri a fi-. q:rrm litsm r.rt.!,'!-aT- r'fi.4 efq.r{6t tl ra lr?da +qr Trdrl l,
ln c:se. il lhe order covers vaious numbers of order rn Origrnal. lee for each O I O. should be patd rn lhe aforesaid manner.

nol withstanding the facl that the one sppeal lo lhe Appellaol Tribunai or the one applicatron lo the cenlral Govt. As lhe case

may be is filled lo avoid scriploria work il excising Rs 1 lakh Iee oi Rs 100/' ior each

Tc'ERijtd -qrqrdq rf6 rfilfiqn' 1975 + rf{JT I t lGa€R {6 3flt{ t'{ Eraa $err fi cfi q{ Aqf{d 650 5qi 6r
;qr# ilq n*c #n frar qrG!'r I

One copy-of applicalion or O.l O. as the case may be. and lhe order of lhe adjudicaling aulhonty shall bear a coud lee siamp

oI Rs. 6.50 as prescribed under Schedule-l in lerms o, the Coun Fee Ac1,1975, as amended.

drsr ar6. Adq ::.crq ?t-s r'E n-dr+{ Jrtrrq;:ryqrEFcoT 16rt fifu) B-{Frf,$. 19s2 t affF !'a lrq Tialard rrJrai at

{Fq*d 6r} dri mt # ritr $ rqra lr6fta l6-qr srar tl i

Afienlron is also invited to lhe rules covering these and olher related matlers conlained in lhe Cusloms, Excise and SeNice

Appellale Tribunal (Procedure) Rules 1982

,€q lr{tdtq erftr6rfi +l ll{rF afud 6ai t {iiifi-a aqlq6 -Aa.ard ,r{ ;re-F.rs crdqra} + R1'. 3r+rdliff Fffi'zlrq +{xEz
wwwcDecgovrn +l cis.l+d F li
For lhe etrborate, delailecl and laiest p,ov,sions relatrng lo filing of appeal lo lhe higher appellaie aulhorily lhe appellant may

reler lo lne Depanmellal weDsile ws\^r.be( 9or in
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3 ,cfc \.,

:: ORDERS INAPPEAL::

M/s. Capital Polyplast (Guj) Pvt Ltd , S. No.3, Plot No..76-79, B/H

Kishan Dehydration, National High Way-27, Bhojpara, TalukaGonadal, Dist Rajkot

360311 (hereinafter referred fo as Appellant No.1) and Shri Vijaybhai Kurjibhai

Bhalal, Director of the Appellant No.1 (herernafter refened fo as Appellant No.2)

have filed appeals against Order-ln-Original No. 121D12016-17 dated 23.08.2016

(hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central Excise Division-ll, Rajkot (hereinafter refened lo as "the

lower adjudicating authority").

2. The facts of the case are that the Appellant no.l is engaged in

manufacture of excisable goods, namely, Non Sprinkler HDPE Pipes falling under

CETH 39172190. A search was conducted by the officers of the Preventive

Branch, Central Excise, Rajkot at the factory premises of the Appellant no.1.

During the course of search it was found that Appellant had cleared excisable

goods without payment of excisable duty even after crossing the exemption limit of

Rs.1.5 crores stipulated under Notification No.8/2003-CE dated 0'1.03.2003. The

finished excisable goods i.e. 28404 meters of Non-sprinkler HDPE pipes totally

valued at Rs. '14,05,917/- lying in the factory premises of the Appellant No.1 were

seized under Panchnama daled21.11.2014. A show cause notice No. V/15- 24l

Dem/ HQ/ 2014-15 dated 07.07.2014 ("the SCN" for brevity) was issued to the

Appellant No.1 as well as Appellant No.2 proposing Confiscation of seized goods

under Rule 25 of the Central Excise Rules, 2000 (hereinafter referred lo as "the

Rules") penalty upon Appellant No.1 under Rule 25 of the Rules and also penalty

upon Appellant No.2 under Rule 26 of the Rules. The said SCN was decided by

the lower adjudicating authority vide the impugned order, wherein he ordered for

confiscation of seized goods i.e. 28404 meters of non-sprinkler HDPE pipes

valued at Rs.14,05,9171 under Rule 25 of the Rules with an option to redeem the

same on payment of Redemption Fine of Rs.3,50,000/-, Penalty of Rs.87,5001

was imposed on Appellant no.'lunder Rule 25 of the Rules and penalty of

Rs.43,500/- also under Rule 26(1) of the Rules. The lower adjudicating authority

also ordered to appropriate security deposit of Rs.2,55,000/- furnished in form of

Fixed Deposit Receipt No.'15010300050680 dated 30.12.2014 issued by Bank of

Baroda Rajkot in case of failure to pay redemption fine and penalty imposed

3. Being aggrieved with the impugned order, the Appellant No. 'l &

Appellant No.2 prefened the present appeal on the following grounds:

(i) Duty lnvolved in the matter along with interest has been paid in full

and the entire proceedings initiated against them has already been

Page No. 3 of 10
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concluded as communicated vide letter F No. V.39/15- 156 / Ady'

2015-16 dated 31.08.2016. Once the proceedings initiated have been

concluded under above letter, imposition of redemption fine and

penalty on the very same offense twice is not sustainable.

(ii) The essence and spirit of wilful payment of duty, interest and penalty

prescribed would be lost if redemption fine and penalty is imposed

once the proceedings have been concluded.

(iii) The seized goods which were subsequently released have been

cleared on payment of appropriate central excise duty involved and

therefore central excise duty on the seized goods have already been

Paid.

(iv) lt is not established that the Appellants have deliberately violated the

Central Excise provisions with intention to evade payment of duty and

hence no penalty under Rule 25 can be imposed.

(v) They have paid full amount of duty in cash along with interest and

willingly paid 1S%penatly also before pendency of the impugned order

as well as before of SCN and hence and hence there was no mala-

fide intention on their part. Therefore, penalty under Rule 25 and Rule

26 is not warranted. They relied upon the Hon'ble Supreme Court's

decision in the case of M/s. Amrit Foods.

(vi) Personal penalty on Appellant No.2 is not warranted as the main

proceedings have attained finality and no specific role of the Director

has been set out in the show cause notice.

4. Personal hearing in the matter was attended to by Shri Vijay Bhalala,

Appellant No.2 and Director of the Appellant No.1, who reiterated the grounds of

appeal and also submitted a written submission dated 10.08.2017 to say that they

are SSI unit; that since pipes are cleared to farmer no central excise duty is

payable on their products; that they have already paid central excise duty , interest

and 15% penalty before issuance of show cause notice; that show cause notice

should not have been issued and proceedings were required to be concluded

without issue of show cause notice and hence their appeal should be allowed.

4.1 ln the written submission dated 10.08.2017, they made the following

submissions:-

(i) At the time of factory visit by the central Excise officer, their sales

turnover was on the border of Rs.'l .5 Crore and since they were dealing in

agricultural pipes, they were under belief that pipes cleared to farmers do not

attract central excise duty.

4
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CrUL
(ii) They have already paid Central Excise duty of Rs.9,84,1841, lnterest

ot Rs.92,2271- and penalty of Rs.1,47,628/- and Show Cause Notice No.

V.396/AR-GDL/Div-ll / Rjt / ADC/BKS I 1321205-16 dated 21-01 .2016 issued in the

matter has already been decided and proceedings concluded as per Additional

Commissioner, Central Excise, Rajkot's letter F No. V.39/15-156/ ADJ/2015-16

dated 31 .08.2016 and submitted copy of this order.

(iii) Since the matter is concluded in terms of Section 114(4) of the

Central Excise Act, 1944 there is no reason to impose redemption fine in respect

ofthe goods and penalty on the offense again.

(iv) Redemption fine is normally imposed in case of Central Excise

goods to protect the revenue involved in the seized goods; that in their case,

goods were provisionally released, accounted for in their records, cleared on

payment of central excise duty and matter was concluded vide letter dated

31.08.2016.

(v) There is provision to reward the bona-fide assessee, who do not

object the department and do not want to enter into undue litigation and therefore

if any part of proceedings are allowed to be continued, justice would not be done

to the Appellants and therefore entire proceedings initiated vide impugned order is

required to be dropped ab-initio.

(vi) Bank guarantee of Rs.2,55,000/- submitted by the Appellants, till

date has not been released by the Department, which should be ordered to be

immediately released and the penalty imposed under Rule 25 of the Central

Excise Rules, 2002 on the Appellant No.1 and Penalty of Rs.43,5001 imposed

upon Appellant No.2 is required to be set aside.

(vii) They referred decision of Commissioner (Appeals), Kanpur in the

case of M/s. J.P. Glass lndustries reported as 2010(250) ELT 449 wherein it was

held that when the value of clearance is not very high and within the SSI

exemption limit goods are not liable to confiscation; that the ratio of decision was

applicable as their unit was SSI till it crossed the limit of Rs.4 crore turn over.

$4r
(viii) The Appellant also submitted copies of (a)ledger showing payment

of duty amounting to Rs.9,00,0001 through cheques in six instalment each of

Rs.1,50,000/- during Dec, 2014 to March, 2015 (b) copy of Challan No.

02005290201201600200 showing duty payment of Rs.1,00,000/- on 02.01.2016

5
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(c) Challan No. 0200529190'1201600010 showing duty payment of Rs.2,25,000/-

on 19.01.2016 and (d) copy of Bank FD amounting to Rs.2,55,0001.

FINDINGS

5. I have carefully gone through the facts of the case, the impugned

order, the appeal memorandum and submission made during the personal

hearing. The issues to be decided in the present case are as to

(i) whether lower adjudicating authority was correct in confiscating seized goods

and imposing Redemption Fine in lieu of confiscated goods,

(ii) Whether imposition of Penalty under Rule 25 by lower adjudicating authority

on Appellant No.1 and Personal Penalty under Rule 26 on Appellant no.2 is legal

when the proceedings in respect of demand of central excise duty, interest and

penalty were concluded in terms of clause (d) of sub-section (1) of Section 11AC

of the Act by the Additional Commissioner vide his order dated 31 .08.2017 or not.

6. lfind thatAppellant no.1 and Appellant no.2 have heavily relied on

provisions of Section 11AC (1) (d) to submit that the proceedings under show

cause noti@ dated 7.7.2014 had been concluded vide order dated 31.08.2016

passed by the Additional Commissioner, Rajkot and hence the impugned order

dated 23.08.2016 is not correct, legal and proper and needs to be set aside.

should be set aside.

6.1 I find it appropriate to refer to the relevant provisions of Section

11AC of the Act, which are reproduced below for ease of reference:-

"11AC. (1) The amount of penalty for non'levy or shorT-levy or
non-payment or short-payment or erroneous refund shal be as

follows:-
(a)

(b)

(c) where any duty of excise has not been levied or paid or has been

short-levied or shoft-paid or enoneously refunded, by reason of

fraud or collusion or any willful mis-statement or suppression of

facts, or contravention of any of the provisions of this Act or of the

rules made thereunder with intent to evade payment of duty, the

person who is liable to pay duty as determined under subsection

(10) of section 1 14 shall also be liable to pay a penalty equal to the

duty so determined:

Provided that in respect of the cases where the details relating to

such transactions are recorded in the specified record for the peiod
beginning with the 8th April,2011 up to the date on which the

Finance Bill, 2015 receives fhe assenl of the President (both days

inclusive), the penalty shall be fifty per cent of the duty so

determined:

6
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sh
(d) where any duty demanded in a show cause notice and the

interest payable thereon under section 11AA, issued in respect of
transactions refened to in clause (c), is paid within thirtv davs of the

communication of show cause notice. the amount of oenaltv liable to

7

be oaid bv such person shall be fifteen per cent. of the dutv

demanded. subiect to the condition that such reduced oenaltv ls a/so
paid within the peiod so specified and all proceedinos in resoect of
the said dutv. interest and oenalt shall be deemed to be concluded

(Emphasis supplied)

6.2 Section 11AC (1) under clause (d) stipulates that all proceedings in

respect of 'said duty', interest and penalty shall be deemed to be concluded and

not redemption fine. Ifind that the Appellant has relied upon and produced copy

of letter F No. V.39/15-1561Ady2015-16 dated 31.08.2016 issued by Additional

Commissioner communicating conclusion of proceedings initiated against them.

Copy of the letter is reproduced below:-

orF,CEoFIHE PfuNCIPA! co r,r r,t rssr o r,i t n uecsi,iR^. EXCli.
, xAcE colrFsE RtNC krr^n

"CENTRA! 
E

360 00t

1.!'!3,11,r,,'r r n n ru,u. rn.or.,
, s- I55,,A.lJ,,]bi{-20 i-

Fnx - (O281) 24529aJ7
' 

D,il.d, 3t oa-roi;

I
j

q6!-3!1

Slli i viinybhai Kuljibh!r Blralata,

M-r< CBpLr,'l FDI) plu s( ((iurl }\r Ltd ,

\-,r(u^€v No. 3, Ptlot No :b 74,
Bchjnd I{isl'aI Dchy.t, arior,
National Ll,ith*av 27,
Villsge: Rh,,jpara,
f,luka: (nmdr,l,
Dbt R.lrloqgqqgll

sho* ca{6. Notl.e F. I{o: v.395/AR_GDL/oiv_
rrlRjt/ADc/a(a/13212015-2016 dnt.d: 21.O1,2016
issucd to },/5, c.pital PolyPl.st (cul) Privatc Limtted
and otheB :: R.q{cst rot .onclusloa of proc..aura6
uadet acctton 11A(4) ol c.nt.ar ErcI6. Act, 1944::
matt.r.eEardiaE ::

PIease rer4r I.) Show Caus. Notice lvh.rcin it has bccn p.oPos.'d to

dcmed ald recover ccnlral Elcrs. dury ol R3. q,a'1,1a4/- frdm M/s CaPital

Polyplast (Gui) Privatr: t-imited. Gondal un.l.r proris. ro section IIA{a} oi

central Excise Act, 1944 along virh nrtcresl u.Ltct Section rIAB/AA il,i.i and

ifrposc pcnalry und.r Secrion llAc irid. trurrlxrr, it has,lso beer proPo..d ro

impose penalt, Lnd.r lrule 26.1 Cr:Dtral Er.'s. Rutcs.2Oo2 upofl Shri

Viiaythai Bhalala, Dir.ctor ot Capit.l Potyplasl ((;u.ii Privat. l,imited, Ciondal

2. ltt this reBurd, M/s. Ciprtdt Polyplasl (Guj) Priv,tc Limited, (krldal

vi.lc rh.ir 1.1.r dared: 25.07 2lJ16llave lnt,nlat.d rhat thcy hnvc piid, rs per

Shorv aause Nolice, Ccnlr.l Dxcise duty of Rs 9,44,rn4/,lDtcrcst.f Rs

92,227 / and ttualry ol R6. 1,47,62r]/,beingamountequalto ts9'oottlreduti'

dehsnded, rhcrelore Lhc proce..iinas initiatcd aAarnsl Lhenr under thc subjccr

show caus. Notice bc ordered to l)..o.clud..t un.ttr Scr:rio'l rlAc{r)(d) of

c.ntral Excise Act. 19.14.

:1. I have cdr.aully gonc rltflrr8h tl]c cnlrrc.usc r..o.ds an.l Ilr(t thdt
id the Show (:ausc Nolic.: irsett C.nl.al I,lx.iH{r dut!'ol I?s 9,84,r84/ aqd
lnlcrest tr1.re.,r w.n kirs to R\ 92,22'i ! hrs b.c, quanlified. Th.rctorc,
pcnalty on duty amoubt at 1591,, rt'x].. Scction !rAC(l)(d) ot Cenrrnt iaxcise

Acr, i94:r works our to Rs. 1,47,621tl . Thus, th{i total anr{lrr pavabtc cohes

I of 2
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n Rs. 12,24,0391- (Central Dxcise dut-v: Rs, 9,84,184/- + irtercst: Rs'

92,2271- 
+ penalty 

@ 15%: Rs. 1,47,628/,), rvhich as pcr the dau available in

fte show Cause Notice have been paid on or before 21.01.2016 Thelelore' I

find that benefit oi conclusion of proceedings, as envisaged under scction

1lAC(1](dj oi central Excise Act, 194,t, is admissible to M/s capital Polypiast

(0uj) Private Limited,

4 ln view ol above, M/s Capital Polyplast (Ouj) Private Limited'

condal, are eligible for conclusion oi proceedings under Section 11AC(1)()d) of

Central Excise Act, 1944, the proceedings under Rule 26(1) ol Central Excise

Rules, 2002 against Shn Vija3r Kurjibhai Bhalala, Dircctor of Mi s Capital

Pollplast {Guj) Private Limited, Gondaa is also ordered to be concluded

, Ft'
CA'ITAL POLfotfdT (CUJ'IPVT' tIO.

@Nnn
0ilsctor

Yours sincereiY,

W.
(Pramod Vasave)

Additronal Commissioner,

Centrai Excise,

Rajkot.

Copy to;

l) The Deputi Commissioner (AE), Central Excise, Rajkot.

2) The Assistant Commissioner, Central Excise, Drvision-ll, Rajkot.

3) Supenntendent 0fCenffal Excise, A. R. Gondal.

6.3 I find that the Additional Commissioner has ordered for conclusion of

proceedings only in respect of 'said duty', interest and penalty as Section 11AC

deals with the amount of penalty only, if duty and interest as required are already

paid and 15o/o ot 25o/o penalty, as the case may be are also paid. I am of the

considered view that the penalty under Section 11AC in respect of duty demand

can not be equated with the confiscation of the goods seized and imposition of

redemption fine in lieu of confiscation under Rule 25 of the Central Excise Rules,

2002. Therefore, reliance placed by the Appellant on proceedings concluded by

the Additional Commissioner, Central Excise, Rajkot in respect of redemption fine

also is misplaced and not at all legal and proper

7. I also find that the adjudicating authority vide impugned order

confiscated the seized goods valued at Rs.14,05,9171 with an option to redeem it

on payment of redemption fine of Rs.3,50,000/-. lalso find as discussed above

that Section 11AC no where stipulates conclusion of proceedings in respect of
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redemption fine to be imposed on confiscated goods. The confiscation of seized

goods and imposition of redemption fine in lieu of confiscation are governed by

Rule 25 of the Central Excise Rules, 2002.

7 1 lfind that adjudicating authority in his findings at para 15.1 of the impugned

order has observed that

(i) Appellant no.'l had not obtained central excise registration even after

crossing the value based threshold exemption limit under exemption

Notification 8/2003-CE dated 0"1 .03.2003

(ii) Appellant no.2 has maintained private diaries for clandestine

clearances to monitor their cash transactions without being shown in the

records/ statutory records

(iii) Appellant no.2 admitted central excise duty liabilities on the finished

goods cleared without raising invoices even after crossing the exemption

limit

(iv) the seized goods were stock of unaccounted goods manufactured by

Appellant no.1 for clandestine clearance without payment of duty.

7.2 lt is on record that the appellants had confessed and corroborated

the documentary evidences gathered during the search of the factory premises of

Appellant no.1 that the goods seized were not accounted for. I find that Appellant

no.2 has admitted violation of provisions of Rule 25 of the Rules in as much as the

goods were being manufactured but not being shown in the statutory records and

being cleared without payment of central Excise duty under impression that duty

is not payable on HDPE pipes being cleared to farmers. The value of the seized

goods was Rs.14,05,9171and central excise duty involved is Rs.1,73,771i-. ln

view of above, redemption fine of Rs.3,50,0001 is very high more so when entire

central excise duty has already been paid along with interest thereon and 15%

penalty also. The interest of justice would be met by imposing redemption fine of

Rs.2,00,0001 only. I accordingly reduce redemption fine to Rs.2,00,000i- in lieu of

confiscation of seized goods.

8. Penalty has been imposed on Appellant No.1 in the impugned order

under Section 25 of Central Excise Rules,2002 whereas proceedings in respect of

penalty Appellant No.1 has been concluded vide order dated 3't.08.2016 Since,

order of the Additional Commissioner concludes penalty on Appellant No.1, hence

penalty under Rule 25 on the appellant again under Rule 25 is not imposable as it

is subject to penalty under Section l1AC (1) (d) of the Act. Hence, I set aside

penalty of Rs.87,5001 imposed on Appellant No.1. However, Appellant no.2 is a
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natural person concerned, who knew that the excisable goods were liable to

confiscation, which is also admitted by Appellant No.2 during investigation as

recorded at Para 15.5 of the impugned order. Hence, he is liable to penalty under

Rule 26 of the Rules which is not subject to penalty under Section 11AC of the

Act. l, therefore, find no infirmity in the impugned order for imposing penalty of

Rs.43,500/- on Appellant No.2 under Rule 26 of the Rules and reject the appeal to

this extent.

9. ln view of above, I allow appeal partially by setting aside penalty on

Appellant No.1 and reducing redemption fine to Rs.2,00,0001 while retaining

penalty imposed on Appellant No.2.

q.t

9.1

terms

:+.Mrt <qRT nS fr 4t 3{ffi +-r frTdRr jqtrfld dfth t fu-qr ardT t I

These two appeals filed by the Appellants stand disposed off in above

y ,,\\f\ T

To
By Reqd Post

Shri Vijaybhai K. Bhalala,

Director,
M/s. Capital Polyplast (Guj) Pvt Ltd

S No.3, Plot No .76-79, B/H

Kishan Dehydration, National High

\Nay-27 , Bhojpara,

Taluka Gondal,
Dist Rajkot 360311

tyan {idq)

sq-f,d (3rql"q)

CrS +R--d qtfrwr€d (W) cr fr
srd d' bq-uq,

fusn-d fr oelerf, h fid ieEril argi -lts

sr}3q{r,dri"d-sT-,Itsg

F"dT -{rg-+tc - 3qo3?t

,ft fruqelF t'urarsr

srETh-r

dgd-+F--d dfrcdrgc ({a) r fr
vri f b€,-bq,

fuina * dSlsFT + fid isrfril 5r1i -lts

sffrtfir,drd-sr-,risd

EFdr -{r;-+tc - 3qo3tt

Copy to:

'1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.
2) The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3) The Assistant Commissioner, GST & Central Excise Rajkot Division-ll, Rajkot

4) Guard File.

5) F No.V2I236/RAJ/201 6

1 M/s. Capital Polyplast (Guj) Pvt Ltd

S. No.3, Plot No..76-79, B/H

Kishan Dehydration, National High

Way-27, Bho.lpara,

Taluka Gondal,
Dist Rajkot 360311
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natural person concerned, who knew that the excisable goods were liable to

confiscation, which is also admitted by Appellant No.2 during investigation is

recorded at Para 15.5 of the impugned order. Hence, he is liable to penalty under

Rule 26 of the Rules which is not subject to penalty under section 11AC of the

Act. l, therefore, find no infirmity in the impugned order for imposing penalty of

Rs.43,500/- on Appellant No.2 under Rule 26 of the Rules and reject the appeal to

this extent.

9. ln view of above, I allow appeal partially by setting aside penalty on

Appellant No.1 and reducing redemption fine to Rs.2,00,000/- while retaining

penalty imposed on Appellant No.2.

q.l

9.1

terms

:i0m+-abi aanr rg ft a.'S gffi ffi BqfiT gT{t+E at} t fu-qr srat tt

These two appeals filed by the Appellants stand disposed off in above

1) ($-TTR €iftc)
*

By Reqd Post

M/s. Capital Polyplast (Gu1) Pvl Ltd

S No 3. Plot No .76-79. B/H

Kishan Dehydration. National High

\Nay-27 , Bhojpara,

Taluka Gondal,

Dist Rajkot 36031 1

Shri Vilaybhai K Bhalala,

Director,
M/s. Capital Polyplast (Guj) Pvt Ltd

S. No.3, Plot No..76-79, B/H

Kishan Dehydration, National High

tNay-27 , Bhojpara,

Taluka Gondal,

Dist Rajkot 360311

3ir{ffi (3{qEs)

*trs +f\.d cifra?Te (W) cr ff
uli d tg€,-bq,

fusnfl fr orglsrf, t fr& *"smf, 6rgt -ru

an-f,T{r,aq-a-oiro

B-adr -l[dmtc - 3qo3t?

4f frsq2rTg +' firfrrdr

sT5{il-ci-

M +ft-.d dR.anrr ({f,) cr fr
H{A a bE-lss,

f+'srr fr aelsrd i. fi-& isrdd 5rgt -ru

B.t'frq{T.6-6-q1 - aira,J

B"aT -rr+l-c - 3Eo3tl

3ijT. (-4" *qr,
Jtntr+ 

1:rq-d1
To

1

2

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.
2) The Commissioner. GST & Central Excise, Rajkot Commissionerate, Rajkot'

3) The Assistant commissioner. GST & Central Excise Rajkot Division-ll, Raikot

4) Guard File.


