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M/s, Capital Polyplast (Guj) Pvt Ltd , § No.3, Plot No..76-78, BIH
Kishan Dehydration, National High Way-27, Bhojpara, TalukaGonadal, Dist Rajkot
360311 (hereinafter referred fo as Appellant No.1) and Shri Vijaybhai Kurjibhai
Bhalal, Director of the Appellant No.1 (hereinafter referred fo as Appellant No.2)
have filed appeals against Order-In-Original No. 12/0/2016-17 dated 23.08.2016
(hereinafter referred to as “the impugned order’) passed by the Assistant
Commissioner, Central Excise Division-ll, Rajkot (hereinafter referred to as “the
lower adjudicating authority”).

2, The facts of the case are that the Appellant no.1 is engaged in
manufacture of excisable goods, namely, Non Sprinkler HDPE Pipes falling under
CETH 39172190. A search was conducted by the officers of the Preventive
Branch, Central Excise, Rajkot at the factory premises of the Appellant no 1

During the course of search it was found that Appellant had cleared excisable
goods without payment of excisable duty even after crossing the exemption limit of
Rs.1.5 crores stipulated under Notification No.8/2003-CE dated 01.03.2003. The
finished excisable goods i.e. 28404 meters of Noen-sprinkler HDPE pipes totally
valued at Rs. 14,05 917/ lying in the factory premises of the Appellant No.1 were
seized under Panchnama dated 21,11.2014. A show cause notice No. W/15- 24/
Dem/ HQ/ 2014-15 dated 07.07.2014 ( “the SCN’ for brevity) was issued to the
Appellant No.1 as well as Appellant No.2 proposing Confiscation of seized goods
under Rule 25 of the Central Excise Rules, 2000 (hereinafter referred to as "the
Rules") penalty upon Appellant No.1 under Rule 25 of the Rules and also penalty
upon Appellant No. 2 under Rule 26 of the Rules, The said SCN was decided by
the lower adjudicating authority vide the impugned order, wherein he ordered for
confiscation of seized goods ie. 28404 meters of non-sprinkler HOPE pipes
valued at Rs.14.05917/- under Rule 25 of the Rules with an option to redeem the
same on payment of Redemption Fine of Rs.3 50,000/~ Penalty of Rs.87 500/
was imposed on Appellant no lunder Rule 25 of the Rules and penalty of
Rs 43 500/- also under Rule 26(1) of the Rules. The lower adjudicating authority
also ordered to appropriate security deposit of Rs.2,55,000/- furnished in form of
Fixed Deposit Receipt No.15010300050680 dated 30.12.2014 issued by Bank of
Baroda Rajkot in case of failure to pay redemption fine and penalty imposed.

3. Being aggrieved with the impugned order, the Appellant No. 1 &
Appellant No.2 preferred the present appeal on the following grounds:

(i) Duty Involved in the matter along with interest has been paid in full

and the entire proceedings initiated against them has already been

Fape Mo 3 of 10
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concluded as communicated vide letter F No. V.38/15- 156 / Adj/
2015-16 dated 31.08.2016. Once the proceedings initiated have been
concluded under above letter, imposition of redemption fine and
penalty on the very same offense twice is not sustainable.

(il ~ The essence and spint of wilful payment of duty, interest and penalty
prescribed would be lost if redemption fine and penalty 15 imposed
once the proceedings have been concluded

(i) The seized goods which were subsequently released have been
cleared on payment of appropnate central excise duty invelved and
therefore central excise duty on the seized goods have already been
paid.

(v) It is not established that the Appellants have deliberately violated the
Central Excise provisions with intention to evade payment of duty and
hence no penalty under Rule 25 can be imposed

(v)  They have paid full amount of duty in cash along with interest and
willingly paid 15%penatly also before pendency of the impugned order
as well as before of SCN and hence and hence there was no mala-
fide intention on their part. Therefore, penalty under Rule 25 and Rule
26 is not warranted. They relied upon the Hon'ble Supreme Court's
decision in the case of Mis. Amnt Foods.

(vij Personal penalty on Appellant No.2 is not warranted as the main
proceedings have attained finality and no specific role of the Director
has been set out in the show cause nolice.

4 Personal hearing in the matter was attended to by Shri Vijay Bhalala,
Appellant No.2 and Director of the Appellant No.1, who reiterated the grounds of
appeal and also submitted a written submission dated 10.08.2017 to say that they
are 55| unit, that since pipes are cleared to farmer no central excise duty is
payabie on their products, that they have already paid central excise duty , interest
and 15% penalty before issuance of show cause notice; that show cause notice
should not have been issued and proceedings were required to be concluded
without issue of show cause notice and hence their appeal should be allowed

41 In the wntten submission dated 10.08.2017, they made the following )
submissions:- 1‘" ;
(i) At the time of factory visit by the central Excise officer, ther sales |
turnover was on the border of Rs.1.5 Crore and since they were dealing in
agricultural pipes, they were under belief that pipes cleared to farmers do not

attract central excise duty.
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(ii) They have already paid Central Excise duty of Rs.9 84,184/ Interest

of Rs.92227/- and penalty of Rs 147 628/- and Show Cause Notice No
V. 396/AR-GDL/Div-I / Rjt / ADC/BKS/ 132/205-16 dated 21.01.2016 issued in the
matter has already been decided and proceedings concluded as per Additional
Commissioner, Central Excise, Rajkot's letter F No. V.38/15-156/ ADJ/2015-16
dated 31.08.2016 and submitted copy of this order

{iii) Since the matter is concluded in terms of Section 11A{4) of the
Central Excise Act, 1944 there is no reason to impose redemption fine in respect
of the goods and penalty on the offense again.

{iv) Redemption fine is nomally imposed in case of Central Excise
goods to protect the revenue involved in the seized goods, that in their case,
goods were provisionally released, accounted for in their records, cleared on
payment of central excise duty and matter was concluded vide letter dated
31.08.2016.

(v) There is provision to reward the bona-fide assessee, who do not
object the department and do not want to enter into undue litigation and therefore
if any part of proceedings are allowed to be continued, justice would not be done
to the Appellants and therefore entire proceedings initiated wvide impugned order is
required to be dropped ab-initio.

{vi) Bank guarantee of Rs.2.55 000/~ submitted by the Appellants, tll
date has not been released by the Department. which should be ordered to be
immediately released and the penalty imposed under Rule 25 of the Central
Excise Rules, 2002 on the Appellant No 1 and Penalty of Rs.43.500/- imposed
upon Appellant No.2 is required to be set aside

(i) They referred decision of Commissioner (Appeals). Kanpur in the
case of Mis. J.P. Glass Industries reported as 2010(250) ELT 448 wherein it was
held that when the value of clearance s not very high and within the SS|
exemption limit goods are not liable to confiscation, that the ratio of decision was
applicable as their unit was S5I till it crossed the limit of Rs.4 crore tumn over, .
WA
{wiit) The Appellant also submitted copies of (a)ledger showing payment
of duty amounting to Rs.9,00,000/- through chegues in six instalment each of
Rs.1.50,000/- during Dec, 2014 to March, 2015 (b) copy of Challan No.

02005290201201600200 showing duty payment of Rs.1,00,000/- on 02.01.2016
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(c) Challan No. 02005291801201600010 showing duty payment of Rs. 2,25 000/-
on 19.01.2016 and (d) copy of Bank FD amounting to Rs. 2 55,000/,

FIND

5 | have carefully gone through the facts of the case, the impugned
order, the appeal memorandum and submission made dunng the personal
hearing. The issues to be decided in the present case are as 1o

(i) whether lower adjudicating authority was correct in confiscaling seized goods
and imposing Redemption Fine in lieu of confiscated goods,

(i) Whether imposition of Penalty under Rule 25 by lower adjudicating authonty
on Appellant No 1 and Personal Penalty under Rule 26 on Appellant no 2 is legal

when the proceedings in respect of demand of central excise duty, interest and

penalty were concluded in terms of clause (d) of sub-section (1) of Section 11AC
of the Act by the Additional Commissianer vide his order dated 31.08.2017 or not,

6 | find that Appellant no.1 and Appellant no.2 have heavily relied on
provisions of Section 11AC (1) (d) to submit that the proceedings under show
cause notice dated 7.7 2014 had been concluded vide order dated 31.08.2016
passed by the Additional Commissioner, Rajkot and hence the impugned order
dated 23.08.20168 is not comect, legal and proper and needs to be set aside

should be set aside.

6.1 | find it appropriate to refer to the relevant provisions of Section
11AC of the Act, which are reproduced below for ease of reference:-

“11AC. (1) The amount of penalty for non-levy or short-levy or
non-payment or short-payment or erroneous refund shall be as
follows. -

- 1 R

BN oo epansirinibi
{c) where any duty of excise has nof been levied or paid or has been

short-levied or shorl-paid or erroneously refunded, by reason of
fraud or coflusion or any willful mis-statement or suppression of
facls, or contraveniion of any of the provisions of this Act or of the
rules made thereunder with intent to evade payment of duly, the
person who is liable fo pay duty as determined under subsection
(10) of section 11A shall also be liable to pay a penally equal lo the

duty so determined: L AV ¥

Provided that in respect of the cases where the deltals relaling to
such transactions are recorded in the specified record for the perod
beginning with the 8th Apnl, 2011 up lo the dafe on which the
Finance Bill 2015 receives the assent of the President (both days
inclusive), the penalty shall be fifty per cent of the duly so
defermined,
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(d) where any duly demanded in a show cause notice and the
interest payable thereon under section 11AA, issued in respect of
fransactions referred fo in clause (c), is paid within thirty days of the
communication of show cau fice amount of penalty liable to
be paid by such person shall be fileen per cenl of the duly
demanded, subject to the condition thal such reduced penally is also
paid within the penod so specified and all proceedings in respect of
the said duty_interest and penally shall be deemed to be concluded,

(Emphasis supplied)

Section 11AC (1) under clause (d) stipulates that all proceedings in
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respect of ‘said duty, interest and penalty shall be deemed to be concluded and
not redemption fine. | find that the Appellant has relied upon and produced copy
of letter F No. V.39/15-156/Adj/2015-16 dated 31.08.2016 issued by Additional
Commissioner communicating conclusion of proceedings initiated against them.
Copy of the letter is reproduced below:-
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o Re, 1224039/ (Cemtral Excise duty Rs, 9,84,184)- + Inlerest Rs.
92,227/« + penalty i 15%: Rs. 47,628/, which as per the data availabie in
the Show Cause Notice have been paid on or before 21 01 2016, Therelore. I
find that benefit of conclusion of procesdings, as evisaged under Hechion
TIACIL)id) of Centrat Excise Act, 1944, is admissibie to M/5. {apital Polyplast
(Guj) Private Limited,

4 I view of above, M/s. Capital Priyplast (Ouj) Private Limited,

i ol
Gandal, are eligible for conclusion ol procesdings gnder Section L LACTT ]
Central Excise Act, 1944, (he proceedings under Rule 20(8) of Central T:‘-ﬁc.rﬁt
Rules, 2002 against Shri Vijay Kuriibhai Bhalala, Director of Mfs. Capital

Polyplast (Gujj Private Limired, Gondaa is also ordered to be cancluded.

= Yours sincerely,

CAPITAL mﬁf;ﬂm.'l H';l'!.fﬂi.
o el %’“ﬁ(

Dirwckat [Pramod Vasave)
Additionsl Commissioner,
Central Excise,
Raikot.
Copy ta:
I]  The Deputy Commissioner [AE), Central Excise, Rajkot.
2|  The Assistant Commissioner, Central Excise, Division-I, Rajkot.
3]  Superintendent of Central Excise, & K. Gondal.

6.3 I find that the Additional Commissioner has ordered for conclusion of
proceedings only in respect of 'said duty’, interest and penalty as Section 11AC
deals with the amount of penalty only, if duty and interest as required are already
paid and 15% or 25% penalty, as the case may be are also paid. | am of the
considered view that the penalty under Section 11AC in respect of duty demand
can not be equated with the confiscation of the goods seized and imposition of
redemption fine in lieu of confiscation under Rule 25 of the Central Excise Rules,
2002. Therefore, reliance placed by the Appellant on proceedings concluded by
the Additional Commissioner, Central Excise, Rajkot in respect of redemption fine
aiso is misplaced and not at all legal and proper. Z

7. | also find that the adjudicating authonty vide impugned order

confiscated the seized goods valued at Rs.14,05,817/- with an option to redeem it
on payment of redemption fine of Rs.3,50,000/-, | also find as discussed above
that Section 11AC no where stipulates conclusion of proceedings in respect of
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redemption fine to be imposed on confiscated goods. The confiscation of seized
goods and imposition of redemption fine in lieu of confiscation are governed by
Rule 25 of the Central Excise Rules, 2002.

7.1 | find that adjudicating authority in his findings at para 15.1 of the impugned
order has observed that

(i) Appellant no.1 had not obtained cenftral excise registration even after
crossing the value based threshold exemption limit under exemption
Notification 8/2003-CE dated 01.03.2003

(il  Appellant no.2 has maintained prvate dianes for clandestine
clearances to monitor their cash transactions without being shown in the
records/ statutary records

(i)  Appellant no.2 admitted central excise duty liabilities on the finished
goods cleared without raising invoices even afler crossing the exemption
limit

(iv) the seized goods were stock of unaccounted goods manufactured by
Appellant no.1 for clandestine clearance without payment of duty

T2 It is on record that the appellants had confessed and corroborated
the documentary evidences gathered during the search of the factory premises of
Appellant no.1 that the goods seized were not accounted for. | find that Appeflant
no.2 has admitted violation of provisions of Rule 25 of the Rules in as much as the
goods were being manufactured but not being shawn in the statutory records and
being cleared without payment of Central Excise duty under impression that duty
is not payable on HDPE pipes being cleared to farmers. The value of the seized
goods was Rs.14,05.917/-and central excise duty involved is Rs.1.73,771/-. In
view of above, redemption fine of Rs.3,50,000/- is very high more so when enfire
central excise duty has already been paid along with interest therecn and 15%
penalty also. The interest of justice would be met by imposing redemption fine of
Rs.2.00,000/- only. | accordingly reduce redemption fine to Rs.2,00,000/- in lieu of

confiscation of seized goods

8. Penalty has been imposed on Appellant No.1 in the impugned order
under Section 25 of Central Excise Rules, 2002 whereas proceedings in respect of
penalty Appellant No 1 has been concluded vide order dated 31.08.2016. Since.
order of the Additional Commissioner concludes penalty on Appellant No.1, hence
penalty under Rule 25 on the appellant again under Rule 25 s not imposabie as it
is subject to penalty under Section 11AC (1) (d) of the Act. Hence, | set aside
penalty of Rs 87.500/- imposed on Appellant No.1. However, Appellant no. 2 is a
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natural person concemed, who knew that the excisable goods were liable to
confiscation, which is also admitted by Appellant No.2 during investigation as
recorded at Para 155 of the impugned order. Hence, he 15 liable to penalty under
Rule 26 of the Rules which is not subject to penalty under Section 11AC of the
Act. |, therefore, find no infirmity in the impugned order for imposing penalty of
Rs.43,500/- on Appellant No.2 under Rule 26 of the Rules and reject the appeal to
this extent,

g, In view of above._ | allow appeal partially by setting aside penalty on
Appellant Mo.1 and reducing redemption fine to Rs 200,000/~ while retaining
penalty imposed on Appellant No.2.

et et Eam 2ot $r wrd snfrat # FAen Iae o & B e

8.1 These two appeals filed by the Appellants stand disposed off in above

terms.
!
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Copy to:

1) The Chief Commissioner, GST & Cenfral Excise, Ahmedabad Zone,
Ahmedabad.

2) The Commissioner. GST & Central Excise, Rajkot Commissionarate, Rajkol
3) The Assistant Commissioner, GST & Central Excise Rajkot Division-ll, Rajkot.
4) Guard File

5) F No.V2/236/RAJI2016
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natural person concemned, who knew that the excisable goods were iable to
confiscation, which is also admitted by Appellant No.2 during investgation as
recorded at Para 155 of the mpugned order. Hence. he is liable to penalty under
Rule 26 of the Rules which is not subject to penaity under Section 11AC of the
Act | therefore, find no infirmity in the impugned order for imposing penalty of
Rs.43 500/- on Appellant No.2 under Rule 26 of the Rules and reject the appeal to
this extent

9 In view of above. | allow appeal partially by setting aside penalty on
Appellant No.1 and reducing redemption fine lo Rs 2,00,000 while retaining

penalty imposed on Appellant No.2

9.0 ST AT a3l T e FedE a0 A e

8.1 These two appeals filed by the Appellants stand disposed off in above
terms
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Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone.
Ahmedabad.

2) The Commussioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
3) The Assistant Commissioner, GST & Central Excise Rajkot Division-ll, Rajkot.
4) Guard File




