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Appeal No, V2261/RAI2016

1
’ VA

M/s. Sarawati Engineering Block 8-A, Moti Nagar Co-operative
Society, Sikka Patiya Tal. & Dist Jamnagar (hereinafter referred to as “the
appellant™) against Order in Original No. DC/JAM/ST/01/2016-17 dated
30.09.2016 (hereinafter referred to as “the impugned order”) passed by the
Deputy Commissioner, Central Excise, Jamnagar (hereinafter referred to as "the
lower adjudicating authority™).

2. The facts of the case are that during the course of audit, it was
observed that the appellant had provided erection & dismantling of scaffolding
under taxable category of Erection, Commissioning and Installation Service, as
defined under Section 65(105){zzd) readwith Section 65(29) of the Finance Act,
1994 (hereinafter referred to as "the Act”), and paid service tax on gross value
upto 06.09.2012, however, thereafter the appellant started paying service tax on
25% of taxabie value of such service provided to M/s. Leo Coats (India) Pvt. Ltd.
under Notification 30/2012-ST classifying the said services as "Manpower
Supply”, whereas the appellant continued to pay service tax on gross taxable
value of such service provided to their other service recipients, On being asked,
the appellant informed that with effect from 07.09.2012, they were not
considering the said service under Erection, Commissioning and Instaliation
service but as Manpower Service for M/s. Leo Coats (India) Pvt. Ltd. only and
therefore they paid service tax on 25% of taxable value under the Notification
No. 30/2012-ST. Show Cause Notice No. V.ST/AR-I1/IMN/ADC(55)/203/2014-15
dated 12.01.2015 covering the period from F.Y. 2009-10 to 2013-14 was Issued,
which was adjudicated vide OIO No. 10/ADC/PV/2015-16 dated 29.05.2015 and
the same was upheld vide OIA No. RAJ-EXCUS-000-APP-043-16-17 dated
29.08.2016. ﬂ

2.1 The appellant vide letter dated 29.07.2015 submitted details
regarding said service valued at Rs. 43,56,113/- provided to M/s. Leo Coats
(India) Pvt. Ltd. for the subsequent year 2014-15 and informed that they had
paid service tax of Rs. 1,34,604/- (@25%) considering the service as manpower
supply service,
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23 SCN  No. V.ST/OMN-02/Demand/16-17 dated 19.04.2016
(hereinafter referred to as “the impugned SCN") was issued for subsequent
period for year 2014-15 proposing recovery of service tax of Rs. 4,03,812/-
under proviso to Section 73(1) of the Act along with interest under Section 75 of
the Act and impaosition of penalties under Section 76, 77 and 78 of the Act. The
lower adjudicating authority, vide impugned order, confirmed demand of service
tax under Section 73(1) of the Act and interest under Section 75 of the Act and
also imposed penalty under Section 76 and Section 77 of the Act and dropped
penalty under Section 78 of the Act.

3. Being aggrieved by the impugned order, the appellant filed present
appeal, interalia, on the grounds that the lower adjudicating authority has erred
in classifying their activity as 'Erection, Commissioning and Installation Service’
instead of 'Manpower Supply Service'; that the appellant had to provide workers
to M/s. Leo Coats (India) Pvt. Ltd. as per contract to carry out erection and
dismantling work; that the consideration of senvice provided shall be based on
number of workers supplied and number of days worked by labour; that the due
tax (remaining 75%) has already been paid by the service recipient under
reverse charge mechanism during the year 2014-15 and there was no revenue
loss to the government; that judicial precedent as decided in the matter of
Nawyug Alloys P. Ltd reported as 2009 (13) STR 421 (Tri.Ahd) was not followed
in the impugned order; that the appellant has provided manpower supply service
and paid service tax on 25% of taxable value and filed 5T-3 retums, there is no
suppression of facts and no evasion of service tax, therefore no penalty under
Section 76 of the Act should be imposed; that the appellant is not liable to
penalty under Section 77 of the Act as they properly classified the service under
taxable category of manpower supply service. W "
P
4, Personal hearing in the matter was attended by Shri Himanshu P.
Agravat, Advocate who reiterated the grounds of appeal and submitted that they
charged two rates (i) for skilled manpower @ Rs. 750/- per day per person (ii)
and for unskilled manpower another rate @ Rs. 650/- per day per person and the
total bill is on the above basis; that 75% has been paid by recipient of service
and 25% by them; that period involved is 2014-15 only in negative list regime
when classification of service is not material; that full 100% service tax has
already been deposited to the Government account; that nothing is still payable

Pegeaat11
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5
to the Government; hence the impugned order should be set aside and appeal

allowed.

Findings:

5. I have carefully gone through the facts of the instant case, the
impugned order, appeal memorandum and the submissions made by the
appeliant during the course of personal hearing.

B. The issue to be decided in the present appeal is whether the
services provided by the appellant is "Erection, Commissioning and Installation
Service' or ‘Manpower Supply Service’,

6.1 | find that the appellant’s main contentions is that the lower
adjudicating authority has erred in classifying their activity as ‘Erection,
Commissioning and Installation Service' instead of 'Manpower Supply Service';
that the type of services should be considered after appreciating all facts and
circumstances of the case and actual control and supervision over manpower
supplied by them. 1 am of the wview that to arrive at the correct conclusion,
material facts are required to be locked into. Agreement entered between two
parties which decide terms of business i.e. type of service in the instant case and
unit rate to determine the value. I observe that the lower adjudicating authority
has relied upon the contract No. LEQ/SRT/0101 dated 01.09.2012 entered
between the appellant and service recipient i.e. M/s. Leo Coats (India) Pvt. Ltd.
which explicitly reveals that (i) the appellant was the contractor who has to
work as per the instruction and priorities given by the M/s, Leg Coats (India) Pvt.
Ltd.; (ii} the recipient did not guarantee of the complete scope of work: (iil) site
supervisor and site-incharge was the scope of the appellant; (iv) job was to be
carried out under the supervision of the appellant; (v) job description refers
Scaffolding Erection & Dismantling and (vi) rate was per CUM". For proper
understanding, a scanned image of Contract Order No. LEQ/SRT/0101 dated
01.09.2012 is reproduced below:
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6.2 The contract agreement referred above, no where suggests that
the appellant has to charge per man-hour or per man power for supply of
services to the recipient. Rate agreed upon between the appellant and M/s. Leo
Coats (India) Pvt. Ltd. was per CUM (for better understating it should read as
"cubic meter”) which also not Indicative of any manpower supply. Job description
specifically refers "Scaffolding Erection & Dismantling” and "Additional Platform”.
In addition to that, I aiso observed from the said Contract Order No.
LEQ/SRT/0101 dated 01.09.2012 that there is Special Conditions D and E, which
read as under:

"D} Mobillization time:
1) Contractor shall mobilize required resources at job site
immediately

E) Payment Terms:
1)  Payment shall be paid within 45 days from the date of
receipt of certified measurement of bill"

6.3 It can be seen that Condition D) does not suggest providing
manpower at the Job Site and Condition E) refers payment on the basis of
measurement of work and non on the basis of manpower supplied.

b.4 [ find that the appellant argue that they provided service to M/s,
Leo Coats (India) Pvt. Ltd. and provided workers to carry erection and

dismantiing word as per the agreement, but not produced any agreement during -

the course of adjudication proceeding and not even in appeal memorandum or at
the time of personal hearing. The lower adjudicating authority has relied upon
the contract No. LEQ/SRT/0101 dated 01.09.2012 entered between the appellant
and M/s. Leo Coats (India) Pvt. Ltd. and for which the appellant neither
contested nor produced any other or new agreement. Therefore, earlier contract
dated 01.09.2012 was taken as base to decide the service actually provided by
the appeliant.

6.5 It is a fact that the appellant had provided erection & dismantling
of scaffolding to their all service recipients treating the identical service as
Erection, Commissioning and Installation Service, and paid Service Tax on total
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)
gross value upto 06.09.2012. Thereafter, the appellant started paying service tax
on 25% of taxable value of such service provided to M/s. Leo Coats (India) Pvt.
Ltd. under Notification 30/2012-ST classifying the said services as “Manpower
Supply”, whereas they still pald service tax on total gross value of such service
provided to thelr other service recipients treating the same service as Erection,
Commissioning and Installation Service!!

6.6 The above discussed facts lead to conclusion that the service
provided by the appellant was not "Manpower Supply Service” and the grounds
of appeal does not hold ground. The appellant's view suffers from legal infirmity
and there is no merit in this appeal, I hold that the service provided by the
appellant is 'Erection, Commissioning and Installation Service' and not Manpower
Supply Service.

7. As regards, revenue neutrality of the demand, it can not be allowed
under any law but more under Service Tax Law that the tax liability of one
person can be discharged by any other in the name of revenue neutrality.
Revenue neutrality comes into play where on one hand the assessee pays the
due tax and at other hand credit is eligible to him, which can be treated as mere
book entry. Under the CENVAT regime, which applies to service tax also, the
provider of taxable services has to discharge service tax liability and If such
services are used as input services by other service providers or manufacturers
of the goods down the line, they can avall input service credit on the service tax
paid. There is no exemption for input service or input service provider under the
law, The entire scheme of invoice based Central Value Added Tax, which is in
force in this case, envisages payment of tax at each stage of taxable event and
availlment of credit of tax so paid at the subsequent stage. Th tax regime in
force, has to be given meaningful effect, and it is mandatory that the service tax
liability is to be discharged the way it has been provided under law, My view
draws support from the clarification issued by the CBEC, vide Circular
No.138/07/2011-5.T. dated 06-05-2011 and No.147/16/2011-5.T. dated 21-10-
2011 whereby it has been clarified that dassification of the service would have to
be independently done as per the rules and the taxability. Thus, even if the
payment of tax or duty, as the case may be, is revenue neutral at subsequent
stage, the liabllity of Service Tax by a service provider has to be discharged at
that particular stage unless it Is specifically exempted. Thus, this plea of the
appellant can not be accepted. The case laws quoted by the appellant are in
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9
respact of reverse charge mechanism whereas in the present case the liability is
totally on the appellant being the service provider and not covered under the
reverse charge mechanism. [ therefore hold that the argument regarding
revenue neutrality is just to escape the payment of Service Tax by the appeliant.

8. The appellant has assailed impugned order for imposition of
penalty under Section 76 of the Act on the ground that penalty under Section 76
of the Act cannot imposed as there is no suppression of facts and no evasion of
service tax. 1 find that the impugned SCN is periodical in nature and the
department had knowledge of the facts. I find that the lower adjudicating
authority has properly and correctly confirmed the demand under Section 73(1)
treating it for normal case rather than invoking suppression of facts and
conforming demand under proviso to Section 73(1) of the Act. In such case
penalty under Section 76 of the Act is imposable and not under Section 78 of the
Act.

8.1 I further find that Section 76 of the Act has been amended w.e.f,
14.05,2015. CBEC issued Circular F. No. 334/5/2015-TRU dated 28.02.2015
stating that Section 76 or Section 78 of the Act, as amended w.e.f. 14.05.2015,
shall be apply to cases where no notice is served, or notice is served but not yet
adjudicated, as the case may be, as per new Section 788 of the Act. In the
instant case, there is no suppression of facts etc. by the appellant for the period
under consideration and hence penalty is imposable under Section 76 of the Act,
which w.e.f, 14.05.2015 Is as under:
™

"SECTION 76. Penalty for faifure to pay service tax. — (1)

Where service lax has not been levied or paid, or has been short-

levied or short-paid, or erroneously refunded, for any reason, other

than the reason of fraud or collusion or wilful mis-statement or

suppression of facts or confravention of any of the provisions of

this Chapler or of the ndes mage thereunder with the intent to

evage payment of service fax, the person who has been served

notice under sub-section (1) of section 73 shall, in addition to the

service fax and interest specified in the notice, be alsp liable to pay

2 penalty not exceeding ten per cent, of the amount of such service

Lax:
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10
Provided that where service tax and interest /s paig within a
period of thirty days of —

(i) the date of service of notice under sub-section (1) of
section 73, no penalty shall be payable and proceedings in
respect of such service tax and interest shall be deemed o
be concluded;

(i) the date of receipt of the grder of the Central Excise
Officer defermining the amount of service tax under sut-
section (2) of section 73, the penalty payable shall be
twenty-five per cent. of the penalty impesed in that order,

only if such reduced penally is glso paid within such periog.™
(Emphasis supplied)

8.2 In view of above, the appellant is liable to penalty under amended
Section 76 of the Act read with Section 78B of the Act @10% of the amount of
service tax of Rs. 4,03,812/-, which has been imposed by the lower adjudicating
authority. However, the lower adjudicating authority was required to give option
to the appellant in his Crder — in - Original discussing proviso (i) to Section 76 of
the Act, that If the appellant pays service tax along with interest and also
reduced penalty within 30 days from the receipt of the adjudication order then
penalty would get reduced to 25% of the penalty imposed in the order, Having
not been done so by the lower adjudicating authority, payment of full interest
liability as well as reduced penalty of 25% of the penalty imposed can be availed
by the appellant now within 30 days of receipt of this order, as per ratio of the
judgement of the Hon'ble Supreme Court in the case of R. A. Shaikh Paper Mills
P. Ltd. reported at 2016 (335) E.L.T. 203 (5.C.) read with CBEC Circular F. No.
208/07/2008 - CX - & dated 22.05.2008.

8.3 As regard imposition of penalty under Section 77 of the Act, the
appellant pleaded that they have not contravened any provisions of the Act and
hence they are not liable to penalty under Section 77 of the Act. I find that it s 2
fact that the appellant has wrongly classified the service being provided by them
to M/s. Leo Coats (India) Pvt. Ltd. and hence failed to correctly assesse their
service tax liability which resulted in short payment of service tax and
contravention of provisions of the Act. Thus, 1 find that penalty of Rs. 10,000/
imposed under Section 77 of the Act by the lower adjudicating authority in the
impugned order is correct, legal and proper.,
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g, In view of above facts, discussion and findings, I find no reason to
interfere with the findings of the adjudicating authority and hence, I uphold the

impugned order and reject the appeal.

3.1 rfreraal mﬂﬂnﬁMwwm#ﬁﬁﬁﬂTmh
9.1 The appeal filed by the appellant stands disposed off in above terms.
e A S
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PAD.
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M/s. Saraswati Engineering -
Block 8-A, Moti Nagar CO-op ei® BT,
Society, HIET 7R AT AEELT
Sikka Patiya e

Tal. & Dist, Jamnagar. :
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Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2)  The Commissioner, GST & Central Excise Commissicnerate, Rajkot.

3)  The Assistant Commissioner, GST & Central Excise, Division, Jamnagar.

4)  Guard File.

Pege 11ef 11



