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-ORDER IN APPEAL :: JUUU 2o

The present appeal has been filed by M/s. Sahara Construction,
“Param”, Om Nagar Part-A, Mavdi Plot. 150 Feet Ring Road. Rajkot (hereinafter
referred to as “the appellant”) against Order-in-Original No. 03/ADC/RKC/2016-17
dated 27.09.2016 (hereinafter referred to as “the impugned order”) passed by the
Additional Commissioner, Central Excise & Service Tax, Rajkot (hereinafter referred
to as ‘the lower adjudicating authority )

2 The facts of the case are that the appellant is engaged in providing
taxable services in the category of “Commercial or Industnal Construction service”
and “Renting of Immovable Property service” and registered with the department.
The appellant had filed ST-3 returns for the period fram April, 2010 1o September,
2010, October, 2010 to March, 2011 and April, 2011 to September, 2011 showing
service tax habilty of Rs. 3715481/ as paid, however they had paid Rs.
17.00,000/- only during the said period resulted into short-payment of service tax of
Rs. 20,15,491/-. The statement of Shri Ghansyambhai Popatbhai Pambhar, Partner
of the appellant firm recorded under Section 14 of the Central Excise Act, 1094
{made applicable to service tax matters vide Section B3 of the Finance Act. 1984)
wherein he admitted that they could not pay the service tax in full due to financial
crisis; that they, have under wrong impression had shown the service tax as paid;
that service tax hability upto March, 2012 came to Rs. 29 89 lakhs; that they debited
cenvat credit of Rs. 7,99,725/- and voluntarily tendered post dated cheques of Rs.
15 lakhs and Rs. 11 lakhs towards their service tax liability for the period upto
March, 2012. The service tax liability for the penod from October, 2011 to March,
2012 of Rs. 9,95895/- and interest of Rs. B 056/- were also adjusted from the
amount paid by the appellant, Rs. 23 84 874/- was considered as lump sum
payment for the disputed period as against total liability of Rs. 26.48,841/- (Service
Tax Rs. 20,15,491/- and interest Rs. 6,33,350/-)

2.1 Show Cause Notice No V. .ST/AR-VDIV-I-RJT/ADC{PV/BB2015-16
dated 21.10.2015 was issued to the appellant demanding Service Tax of Rs.
20.15491/- under proviso to Sechion 73(1) of the Finance Act, 1984 along with
interest under Section 75 of the Act and appropriation of Rs. 23,94 874/- aganst
service tax and Rs. 6,33 350/~ against interest so demanded and for imposition of
penalty under Section 77(2) and Section 78 of the Act. The SCN was adjudicated by
the lower adjudicating authority vide impugned order wherein he confirmed demand
of Service Tax of Rs. 20.15491/- along with interest of Rs. 633 350/- and
appropriated the said amount deposited against service tax and interest liability of
the appellant and imposed penalty of Rs. 10,000/~ under Section 77(2) of the Act
and penalty of Rs. 20,15.491/- under Section 78 of the Act.

3. Being aggrieved with the impugned order, the appellant filed the

present appeal, inferalia, on the grounds that the appellant had paid service tax
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before issuance of SCN and the entire amount of interest also before issuance of the
impugned order. However, the lower adjudicating authority has imposed penalty
under Section 78 of the Act The appellant has correctly assessed service tax in their
ST-3 returns and the only reason for short payment of service tax was the financial
cnsis of the appellant which had been explained to the lower adjudicating authority.
The department did not find any extra liability of payment of service tax than those
assessed by the appellant. The appellant has not suppressed matenal facts from the
department while filing ST-3 returns. Delayed payment cannot be equated with
evasion of tax, hence extended period cannot be invoked for demanding service tax
and penalty under Section 78 of the Act cannot be imposed, when there 15 no
intention to evade service tax. No SCN was required to be issued in terms of Section
73(3) of the Act as service tax was paid along with interest except part amount of
interest remained to be unpaid before issuance of SCN. The imposition of penalty of
Rs. 20.15,491/- is very harsh. The SCN is time barred as it was issued on the basis
of ST-3 returns for the period from April, 2010 to September, 2011 filed within
statutory time limit as per Section 73 and SCN issued on 21.10.2015. after 4 years.

4 Personal hearing in the matter was attended to by Shn Rushi
Upadhyay, Chartered Accountant, who reiterated grounds of Appeal He submitted
that penalty is not imposable under Section 78 of the Finance Act, 1994 as there Is
no suppression of facts; that the service tax demanded has been amved on the basis
of 5T-3 returns filed by them; that on the query that SCN has invoked Section 76 and
hence if Section 78 is not applicable then penalty is imposable under Section 76 of
the Finance Act, 1894, he requested for more time to make written submission in this
regard. He was allowed to make submission and personal heanng in this regard fixed
on 15.09.2017. He appeared on 15.08.2017 and submitted written P.H. submission
that penalty under Section 76 of the Act should not be imposed as the SCN has not
proposed penalty under Section 76 of the Act and as per seftled pnncipal of law, the
adjudicating authority cannot go beyond charges alleged in the SCN.

Findings:

-] | have carefully gone through the facts of the case, impugned order,
grounds of appeals and submissions made by the appellant. | find that the issues to
be decided in the present appeal are that (i) whether imposition of penalty of Rs.
20.15,491/- under Section 78 of the Act in the facts of the case is proper or not; and
() whether penalty under Section 76 of the Act s imposable if penalty under Section

-

78 is not imposable. .@ Johnl_—

B | find that the appellant has not challenged the hability of payment of
service tax and interest on account of delayed payment of service tax and penaity
imposed under Section 77(2) of the Act. Hence, the impugned order confirming
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demand of Service Tax of Rs. 20,15,491/- along with interest and imposing penalty of
Rs. 10,000/- under Section 77{(2) of the Act is upheld.

8.1 The appellant has vehemently contested the impugned order imposing
penalty of Rs. 20,15,491/- under Section 7B of the Act by contending that they had
paid differential service tax of Rs. 20.15,491/- before issuance of SCN and the entire
amount of interest after issuance of SCN but before issuance of the impugned order
and that no SCN was required to be issued in terms of Section 73(3) of the Act as
service tax had been paid. | find that the partner of the firm during recording of his
statement had deposed that he would pay service tax debiting cenval credit of Rs
7,99.725/- and he had tendered post dated cheques of Rs. 15 lakhs and Rs. 11 lakhs
towards their service tax liability for their outstanding service tax liability. However,
Rs. 9,95 895/- and interest of Rs. 8.956/- required to be paid by the appellant for
period under investigation and Rs. 23,94 874/- only were available towards service
tax liability for the penod April, 2010 to September, 2011 against service tax liability of
Rs. 20,15491/- and interest amount of Rs, 6,33 350/- Since, interest was not fully
paid by the appellant, there was need o issue SCN by the department and the
appeliant cannot fine fault for issue of SCN as they had not pad interest and also

penalty as prescribed under Service Tax law

6.2 The appellant has contended that the department has not found any
extra liability of payment of service tax other than those assessed by the appellant
and that the appellant has not suppressed any matenal facts from the depariment
while filing ST-3 returns, hence extended period cannot be invoked for demanding
service tax and imposing penalty under Section 78 of the Act and also cannot be
imposed, when there is no intention on their part to evade service tax. However, | find
that this is factually not correct as they had declared in their 5T-3 returns as senvice
tax having been fully paid. Even though ST-3 returns were filed within time but
service tax paid had been falsely declared as paid whereas they had not paid service
tax. In such facts of the case. the appellant's say that this was wrongly declared
under wrong impression is nothing but to escape the clutches of law. | find that the
appellant had attempted to evade payment of service tax by false declaration in 5T-3
returns as service tax paid Therefore, | find reason to hold that the appeliant has
suppressed the facts of non-payment by stating service tax paid with intent to evade
payment of tax. Hence, | uphold penalty of Rs. 20,15,491/- imposed on the appellant
under Section 78 of the Act by the lower adjudicating authority

6.3 Since first issue whether penalty is imposable under Section 78 or not
in this case is already answered, there is no need to go into 2™ issue as to whether
penalty under Section 76 of the Act is imposable or not

T. In view of above facts and legal position, | uphold the impugned order
and reject the appeal.
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fppeal Mo VZITHRANZIDE

& | W AN ¥ H l—I
9.9 e g ew 21 e anfte  Prer s e A Fm A 8
F | The appeal filed by the appellant stand disposed of in above terms.
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Copy to:
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, GST & Central Excise, Rajkot Commissionerale, Rajkot.
3. The Assistant Commissioner, GST & Central Excise, Division-I, Rajkot.
4, Guard File.
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