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:: ORDERAN-APPEAL ::

The present appeal has been filed by the Department against Order-
In-Qriginal No. 07/D/2016-17 dated 13.06.2016 (hereinafter referred to as “the
impugned order”) passed by the Assistant Commissioner, Central Excise
Division - I, Rajkot (hereinafter referred to as “the lower adjudicating
authority™) in the case of Mis. Ravi Technoforge P. Ltd. (Unit-l), Survey No. 50,
P-1, At - Pipalia, Rajkot (hereinafter referred to as ‘the respondent’).

2. Briefly stated the facts of the case are that the audit of the appellant
revelled that they had availed Cenvat Credit of duty on Two Invoices which were
hand written. The senal number on the invoices were also hand written and not
pre-printed. The appellant had taken Cenvat Credit of Rs. 3.45 326/ on these two
invoices, which were not valid document in terms of Rule 9 of the Cenvat Credit
Rules, 2004 (hereinafter referred to as "the CCR")

3. Show Cause Notice No. IVI03-08/0/2016-16 dated 29.06.2018 was
issued for recovery of wrongly availed cenvat credit under Rule 14 of the CCR,
2004 read with Section 11A of the Central Excise Act, 1944 (hereinafter referred to
as ‘the Act’) along with interest under Rule 14 of the CCR 2004 read with Section
11A4 of the Act and for imposition of penalty under Rule 15 of the Cenvat Credit
Rules, 2004 read with Section 11AC of the Act The proceedings inihiated under
the said SCN were dropped by the adjudicating authority vide the impugned order.

4. Being aggrieved, the department preferred the present appeal on the
following grounds:-

i) The adjudicating authority has wrongly interpreted the concept of
Rule 11 (5) of Central Excise Rules, 2002 which was omitted w.e f. 01-03-2010
vide Notification No.05/2010-C E.(N.T.) dated 27/02/2010, read as under;

Rule 11 (5] : "The owner or working partner or the Managing Director or

the Company Secrefary or any person duly authorized for this purpose shall |

authenticate aach foil of the invoice book, before baeing browght info use.”

(i}  The Adjudicating Authority has wrongly concluded that para 3.2 of chapter 4
of Central Excise Manual was no more relevant to the present issue after
omitting of the sub-rule 5 of Rule 11 of the Central Excise Rules,2002. Para
3.2 of Chapter 4 of CBEC's Central Excise Manual read as below -

3.2 "The senal number can be given al the time of pnnting or by
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&
using franking machine. But when the invoice book is authenticated

in the manner specified in sub-rule (5) of e 11, each foil of the
invoice hook confain seral number before being brought info use
Hand written senal number shall not be accepled”

(i} Thus, from the plain reading of both provisions as stated above, it can be
seen that vide para 3.2 of chapter 4 of CBEC's Central Excise Manual, by
in between sentence, it was clarified that in such cases, each foil of the
invoice book contains senal number before being brought into use.
Therefore, omitting of the sub-rule(5) of Rule 11 of the CER, 2002 does not
allow to ignore the provision of Para 3.2 of Chapter 4, Therefore, by
omitting the said clause, only the requirement of authentication of each foil
of invoice book, before being brought into use is removed but not removed
the pnme conditions as discussed above,

(iv) While allowing the said Cenvat Credit, adjudicating authority has
relied upon the decision of the Hon'ble CESTAT in the cases of Dhanwirdhy
Commercial (P} Lid., reported as 2013(287)ELT 483 (Tn. Kolkattta) and Sukam
Gravures Lid. Reported as (2008)(25) ELT 66 (Tn -Del). It is pertinent to note that
while deciding the Stay application in the identical issue of M/s. Bright Engineenng
Works reported as 2015(328) EL T. 605 (Tri.-Ahmd.) wherein the adjudicating
authonty had disallowed and confirmed the demand of Cenvat credit of Rs.
1.60,93,316/- along with interest and imposed penalty on the ground that the
appellant had availed Cenvat credit on the strength of the invoices, bearing hand
written serial numbers., Honble CESTAT, Ahmedabad, vide Misc. Order MNos.
M/10958-10959/2015-WZB/AHD, dated 15-6-2015 relied upon decision of the
Hon'ble High Court of Himachal Pradesh in the case of Chandra Laxmi Tempered
Glass Pvi. Ltd. Reported as 2008 (234) EL.T, 245 (H.P.), The Hon'ble High Court
observed that the invoices were to be pre-printed and not hand written. The
Legislative intent is evident from every word used in the Statute. The same has to
be complied with. If the view taken by the Hon'ble CESTAT is accepted, it would
render the Statute redundant,

{v) In the aforesaid appeal, they had relied upon the decisions of the Hon'ble

CESTAT as under -

()] Sanathan Texliles Pvi Lid v CCE, Vapl - 2013 (283) ELL.T. 44
{Tri. - Ahmd )

{ir} CCE, Kol-Vil v Dthanvridhi Commercial (P} Lid - 2013

(287) EL.T. 483 (Tri. - Kolkata)
(ki) NC Cable Lid v CCE, Deifi-il- 2014 (299) EL.T. 467 (Tri. - Dal.)
(i) Pepsico India Holding P Ltd v. CCE, Mumbai-if - 2012 (284)
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ELT 514 (Tn. - Mumbai)

(W) M!s. Bright Engineering Works Versus Commissioner of Central Excise &
Service Tax, Daman - 2015(329) EL.T, 605 {Tri -Ahmd. }

(wvi)  CCE Versus Chandra Laxmi Tempered Glass Pvt Lid. - 2008 (234) ELT
ZES (H.P)

(viiy CCE, Chandigarh v. M/s. Chandra Laxmi Tempered Glass Co.
Pwt. Lid . Barotiwala - 2009 (234) ELT. 245 (HP.)

(vi) Speedways Rubber Company Versus CCE, Jalandhar 2007 (211)
E.L.T. 255 (Tri. - Del)

5. The Respondent vide their letter and vakalatnama dated 17.10.2016
submitted that department is of the view that the benefit allowed by the
adjudicating authority is not proper and justified on the basis of decision referred
however while replying on the said decision has ignored the fact that said
decisions are not applicable to the present case. The fact that said supplier due to
technical mistake in their computer system had issued such document has not
been considered in the appeal memorandum and hence the order of the
adjudicating authority does not require any modification. They wished to appear
personally.

6. Personal hearing in the matter was held wherein Shn Paresh V
Sheth, Advocate appeared and submitted that the said two invoices did not have
computer printing due to technical problem in the Computer of the supplier at that
time; that 2™ proviso of Rule 9 allows Cenvat credit in such situation; that the
order of AC is correct as per this 2™ proviso, that the provision of Rules overnde
circular issued by CBEC as held in vanous cases like Bharathi Rubber Lining &
Allied Services P. Ltd. reported as 2013 (287) ELT 124 (Tn. Mumbai). that the
impugned order passed by the AC is legal & proper and hence appeal of the
depaniment may please be rejected. No one appeared from the department even if

P H. notices were sent 1o them

FINDINGS

7. | have carefully gone through the appeal memorandum, the
impugned order submitted by the appellant department and written submissions of
the Respondent as well as at the time of hearing. The issue to be decided in the
present appeal is whether the impugned order dropping the demand due to denial
of Cenvat credit taken by the respondent on two invoices, which were hand
written, is proper or otherwise.
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F & | find that the appellant had taken Cenvat Credit of Rs. 3,45 326/- on
two Invoices which were hand written and the senal number on the invoices were
also hand written and not pre-printed. | also find that the lower adjudicating
authority dropped the demand and proceedings in the hght of Notification No
05/2010-C E(N.T.) dated 27/02/2010 wherein it is specified that Para 3.2 of
Chapter 4 of Central Excise Manual was no more relevant after omitting Rule
11(5) of the Central Excise Rules, 2002.

7.2 it is a fact that there is no other allegation except that Cenvat Credit
taken on hand written two invoices in the memorandum of appeal like duty not
paid by the supplier or goods under invoices not received by the respondent or
goods were delivered subsequently without being used for manufacture of final
product etc. | find that there is no allegation by the department that input covered
under said invoices were not received by the respondent and not used in the

manufacture of final product.

1.3 | rely on a case law of Pepsico India Holdings P. Ltd. reported as
2017 (349) ELT. 665 (Tri. Mumbai) wherein it is as under "

- | find that the only altegation for denying the credit is thal the appeliant
avaiied credit on the wmvoice which oo not appear prinfed seral number
whereas imvaices wene numbersd duly hand writen. In one invoice credrf
was [aken on Xerox copy | fing thet except ihese alfegahons ifare is na
case of the Rewvenve thal input covered under ssid invoices werg nol
received by the appeliant and nat used in the manyfacture of fingl product
The credit 15 allowed in respect of duty suffered an the input and of that is nat
disputed crearl cannol be dened. The alfegalion mace by the Revenue s of
procadural nature and for such procedural lepse subsiantial benefit of
Canvat credit cannal be demed as the duly payment under invoice, recedpt
of inpu! and use therso! has mof been dispuled. In the appellant's own case
on the simiar isswe this Trbunal vide Order Nos ADSE06201 2/ 5MBAC-IV
dated §-2-20712 [2012 (284) EL T. 514 (Tribunallf held that as per Ruwe 11 of
Cenval Credit Rute. 2002 Canval Credil can be avaded on the strength of
invoice which shall be soeraly numbered there s no fequiremeant in the ride
that invoice should have printed senally humbered, accordingly Cenvatl cregit
was allowed Az regard the cradll faken on Xerax copy of invoices. the issue
is coverad by judgment of Hon'ble Gujarat High Court in case of Stealco
Guyaral Lid, {supra). In view aof the selited legal position, | am of the wew that
impugned order 15 nol sustainable hence, the same is sef asde. Appeal
alowed,
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B in view of the above, where receipt of inputs in the factory, their duty
paid character and utilization of the same in manufacture of final product are not
disputed by the department, | am of considered view that the appeal does not hold
ground to sustain, | am left with no option but to reject the appeal of the
department and uphold the impugned order and | do so.

%, sdfvererat Eamr gar & ande & e s aiE & S e #
9. The appeal filed by the appellant stands disposed off in above terms.
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By RPAD
To

1. The Commissioner,
GST & Central Excise,

Rajkot
2. M/s. Ravi Technoforge P. Ltd. (Unit-ll),

Survay No, 50, P-1,
At | Pipalia, Rajkot

Copy to -
1, The Chief Commissioner, GS5T & Central Excise, Ahmedabad Zone, Ahmedabad.

2. The Assistant Commissioner, GST & Central Excise Division -, Rajkot
3. Guard File.
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