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Ansing oul of above mentioned OIO issued by Addilional/JoinvDepuly/Assislanl Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagar / Gandhidhanr :

g+draat & cffi sI dr+I w qan /Name&Address of the Appellants & Respondent :-

1. M/s. Balaji International, PlotNo. Tl6-A,, GIDC Phase , Dared.Jamnagar

2. Shri Jay P. Vithlani. Partner.lr4/s. Balaji Internalional
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Any person aggrieved by lhis Ordeain'Appeal may file an appeal to the appropriale authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellale Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the

Finance Act, 1994 an appeal lies to:

a;faq raira t r+dara €rft srFd Ssr 9F6. *dq J.cKa ?16 qa *-dr+{ 3,s&c fr frr'ls {-6, i+e .di6 i
z. :m. A) gra, 4+ ficff, +J *r ar$ qrB\. tl"

The special bench of Customs, Excise 8 Service Tax Appellale Tribunal of Wesl Block No. 2. R.K. Puram, New Delhi in all

maliers relating io classificalion and valualion.
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(ft-€t-c) 6t cfi'{s etffq 6f6{r, , dffiq n, {dslfr 3rd-f, rerdi rrrcrsr;- i...?E {I *r ai+ qrfd\r r/

To the West regional bench of Cusloms, Excise & Service Tax Appel{ate Tribunal (CESTAT) al, 2"rFloor. Bhaumali Bhawan,
Asarwa Ahmedabad 380016 in case of appeals olher lhan as menlioned in para- 1(a) above
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Ito the Appellate Tribunal shall be filed in quadruplicale in form EA-3 / as prescribed under Rule 6 of Central

'.; ;
al) Rules, 2001 and shall be accompanied against one which al least should be accompanied by a fee of Rs

5000i-, Rs.10,0001 where amount of duly demand/rnlerest/penalty/refund ts uplo 5 Lac. 5 Lac to 50 Lac and
ectively in the form of crossed bank dratt in favour of Asst. Regislrar of branch oI any nominated public
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
ion made for grant of stay shall be accompanied by a fee of Rs. 5001
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The appeal under sub sectron (1) of Seclion 86 of the Finance Act 1994, lo lhe Appellale Tribunal Shall be filed in
quadruplicate in Fo.m ST.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed againsl (one of which shall be cenified copy) and should be accompanied by a tees of Rs.
10001 where the amount of service tax & interest demanded & penalty levaed of Rs 5 Lakhs or less, Rs.500Ol where the
amounl of service tax 8 inleresl demanded & penalty levied rs more lhan five lakhs but nol exceeding Rs. Fifty Lakhs,
Rs.10.0001 where lhe amounl of seryice tax & interesl demanded & penalty levied is more than fifiy Lakhs rupees, in the
form of crossed bank draft in favour of lhe Assistant Regislrar of lhe bench of nominated Public Sector Bank of the place
where lhe bench of Tribunal is siluated. / Applicalion made for granl of slay shail be accompanied by a fee of Rs.500/-
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The appeal under sub seclion {2) and (2A) of lhe seclron 86 lhe Finance Act 1994 shalt be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner
Ceniral Excise or Commissioner, CentEl Excise (Appeals) (ooe of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizrnq the Assrgtant Commissioner or Depuly Commissioner oi Cenlral Excise/ Service Tax
lo frle lhe appeal be{ore the Appellate Tlbuna
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(c)

CtffT 116. AdIq r.cra rlE cd *d1{{ Jt'ffiq cltufilT (&) e cii 3j'ffi + ffEri t A-Aq raqr" {6 l,fiAaF .1944 6r
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For an appeai to be filed before the CESTAT under Sectron 35F of the Cenlral Excise Acl. 1944 which is atso made
applicable 10 Service Tax under Seclion 83 o{ the Finance Act, 1994 an appeal agarnsl this order shall tie before Ihe Tflbunal
on payment of l07o of lhe duly demanded where duly or duty and penalty are in dispute, or penalty, where penally alone is rn

dispule, provided the amount of pre deposit payable would be subject to a ceiling of Rs 10 Crores.

Under Central Excise and Service Tax Duty Demanded' shall rnclude l

(i) amount determined under Section 11 Dl

(ii) amount of erroneous Cenval Credrl lakenl
(iri) amount payable under Rule 6 of the Cenvat Credil Ruies

- provided furlher that lhe provisions of this Sectron shall nol apply lo the stay appltcation and appeals pendlng before
any appellate authonty prior to lhe commencement of the Finance (No2) Act 2014.

firad {a{r{ 6i Sdtla{Er 3rl}{a :

Revision application to Government of lndis:
EP +Iraei E qdrrs{li qfi6 GiE?fu-e FTF d tr rEE ?F l{enfuE t994 ft rr?i J5Et a s:rF qr=6 a i?rr-a lrdJ
.ciJ-d t Fi .q;{-r :rne'ur Jaaea taE E;, ,rmz {rrF ftrr ql?r Fft,i naa &o ar*a A'oe rq ai ts |0001. {
l+-qT f,Ta] qiFo /
A revision application iies to lhe Under Secrelary. lo the Governmenl of lndia, Revision Applicalion unit, lvlnislry of Finance.
Depanmenl of Revenue. 4lh Floo.. Jeevan Deep BLrilding, Parlamenl Slreet, New Delhi 110001, under Section 35EE of the
CEA 1944 in respect of lhe following case, governed by first provlso to sub,seclion (1) of Section-35B ibid:
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In case of any loss of goods, where lhe loss occurs in lransit from a factory lo a warehouse or lo anolher faclory ot lrom one
warehouse 10 anolher during the course of processing o{ lhe goods rn a warehouse or in slorage whelher in a factory or tn a

a{-,4 4- d-eT ffi {rEc o- ei{ ti ?.drr €r G sa + 'aFrfu p 6{rF -+ Fr{ qr sdt 7r5 +;df, 3.Te ?-a + BiP tfrd- ) +
FFn A .rf tLrF F qrfl # rs( qr sTr fi ?af, rt rzi i.
in case of rebale of duly of excise on goods exporled lo any counlry or terrilory ouiside lndia of on excisable material used in

lhe manufacture of lhe goods which are exporled to any country or lerrilory outside lndia

qft 3iqrd rE6 4T ryralfr lsq iffr eTRa + Erfl. iqi{ qr {.ra 6l mf, fuF BqT rrqr tt /
ln case of goods exported oulside lndia exporl lo Nepal or Bhulan, without payment of duty
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qrlad I+E rFT e i
Credil of any duty allowed to be ulilized towards paymenl of excise duly on frnal products under the provisions of lhis Acl or
the Rules made there under such order rs passed by the Commissioner (Appeals) on or afler ihe date appoinled under Sec.
'109 of ihe Finance (No.2) Act, 1998.

jqrsa }rdeF f zr fr-qr crr qliq tA8 fi !- ar 4;eq T;!-:7 ei=F 1"*r1 Fra,aat /001 6F q c a rirF EFies. *
F€3aeqr*riiNTt3dr6tliTlrdAldldiqrfdFrrqrl+airdza"+EEr{dlfia?ra3rfidrrrter6raIcfr--qiridrf,Srar*
.r?, flq e +"t-a r;-z rra l,'ituF 1944 t !,'r4 J5-l | 4 -..i 
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The above application shall be made n duplicale in Form No EA-8 as specified under Rule I of Central Excise (Appeals)

Rules, 2001 within 3 monlhs from ihe date on which the order soughl lo be appealed against is communicaled and shall be

accompanied by lwo copies each of the OIO and Order ln Appeal. lt should also be accompanied by a copy of TR-6 Challan
evidencing paymeni of prescribed fee as prescribed under Seclion 35-EE of CEA. 1944 under lvajor Head of Accounl

qalTeroT li'rT-a + srq rf#idaqa autil" ? a+ sn i."Iq"t fl iTal Tlidrr
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FcA 1000 -/ +r arrrara iiqr anr I

The revision applicalion shali be accompanied by a fee of Rs 20Ol where lhe arnounl involved in Rupees One Lac or less

and Rs. 1000/ where lhe amounl involved ls more ihan Rupees One Lac.

utt Eq lrte?- fl 6l {i lra?n ,5r JlJlrder 6 7. q,-q:r {F .rE_?_ 6 F. e'E ;FI 3{rPra Jr -sF dr .d 
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Ft lr r &t fts -A *rd r dfa a i- aqifu" prra rortl{ry i r& rard qr 4f,, rJ-a-? {r --a }lilda 't-{ ird l.
ln ca'se if the order covers various numbers of order- in Original fee for each O I O shoLrld be paid in the aforesaid r.anner.

oot wilhstanding lhe facl lhal the one appeal lo lhe Appellant Tribunal or the one application to the Cenlral Govt As the case

may be. ls filled to avord scriptoria work f excis ng Rs 1 akh iee of Rs. 100/ for each.
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One copio, application or O lO as lhe case may be. and the order of the adjudicalng aulhorty shall bear a courl fee stamo

of Rs. 6 50 as prescnbed under Schedule-l in terms oi lhe Court Fee Act.1975. as amended

ctr sra {#, {-Ta erq __a ll-arF }qltz q {a:Iifiers t{, ff)) 1Ml 1982 .q d'tl_' ra .rq Ea?lf. ,r7rnn .r
uffi7 *-aa aF ff"{s- 4 rlr, sn tsrd i,-+Gl E-q- ' t /

Alention rs also invited to lhe rules covering these and olher relaled matlers conlained in the Customs Excise and Service

Apperlate IriDUnal (Pro.edure) Rules '98:
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For the etaborate detalled and latesi provislons reiaring lo Iiling of appeal lo lhe higher appellale aulhority lhe appellanl may

'elFt to lhe Departmelldl webs.re wwwcbecao, ,n
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\?
::ORDER IN APPEAL ::

The appeals listed herein below have been filed by the assessee/person

named against Order-ln-Original No. 30/ADClPV12015-16 dated 29.01.20't6 (hereinafter

referred to as "the impugned order") passed by the Additional Commissioner, Central

Excise, Rajkot (hereinafter referred to as "the lower adjudicating authority").

Sr.
No.

Name of the Appellant Appeal File No. Appellant No.

01 M/s. Balaji lnternational (100% EOU), PIot

No. 716-4, GIDC Phase-ll Dared,

Jamnaqar

v2t10l|RAJ t2016 Appellant No. 1

02 Shri Jay P. Vithlani,

Partner, M/s. Balaji lnternational,

Jamnaqar.

v2t102|RAJ t2016 Appellant No. 2

2. Since the issue involved is common in nature and connected with each

other, the same are taken up together for disposal.

3. The facts of the case are that the appellant No.1 is 100% Export Oriented

Unit and a partnership firm, engaged in the manufacture of Brass lngots and Brass

Sanitary Parts, etc. falling under Chapter 74 ollhe First Schedule to the Central Excise

Tariff Act, 't985, out of imported raw materials, namely, Mixed Brass Scrap/Mixed Brass

Scrap with lron attachments and other impurities, etc., procured duty free under

Notification No. 52l2003-Cus. dated 31.03.2003 read with Foreign Trade Policy 2004-09.

The appellant was holding private bonded warehouse license dated 02.05.2003 under

Section 58 of the Customs Act, 1962 (hereinafter referred to as "the Act") and had

permission to manufacture in bond under Section 65 of the Act and are also having

Central Excise registrations. The appellant No. 1 was operating from two premises,

namely, Khatia Patia, Village Jhakhar, Taluka - Lalpar and Plot No. 716-A, GIDC Phase-

ll, Dared, Jamnagar, for which they were holding Letters of Permission daled 20.12.2002

and 15.12.2005, issued by the Development Commissioner, Kandla Special Economic

Zone, Kandla. The appellant no. t had executed B-17 Bond and undertaken to observe

all theprovisionsof theCustomsAct, l962andtheCentral ExciseAct,'l944andtopay

on demand an amount equal to the Customs and Central Excise duties leviable on the

goods as are not proved to the satisfaction of jurisdictional Asst. / Dy. Commissioner of

Customs/Central Excise to have been used in the manufacture of articles for export.

3.1 . The Central Excise Preventive officer of the department carried out search

at both premises of the Appellant No. '1 , simultaneously, on 18.07.2008 and certain

incriminating documents were seized under Panchnamas. During the course of

investigation, weighment of stock was carried out at both premises of the appellant No. 'l

in presence of appellant no. 2 and independent panchas and on compilation, shortage of

24,269.304 kgs. of imported raw material viz. mixed metal scrap was noticed. The

statements of the appellant No. 2 were recorded on 18.07.2008, 24.07 .2008,27 .01.2009,

05.05.2009,19.05.2009 and 20.11.2009 under Section 108 of the Act wherein he

admifted that there was shortage of raw material and could not explain exact reason for

shortage, and deposed that the same might have been cleared over a period of time to

Page No. 3 of 14
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various unregistered buyers at the factory gate, and details thereof was not available to

them and shown his willingness to pay the duty. The appellant No. 1 paid amount of

Rs.3,00,0001 and Rs.3,50,000/- on 20.05.2009 and 26.05.2009 respectively towards

their duty liability against shortage of duty free raw materials noticed during the search.

3.2 Show Cause Notice dated 18.03.2011 was issued to the appellants

demanding Customs duty of Rs. 7,84,8311- under Section 28 of the Act on clandestine

clearance of 24269.3.4 Kgs. of mix metal scrap; for confiscation of the said goods found

short during searches under Section 1 '1 1O and Section 11 1(o) of the Act; for recovery

interest under Section 28AB of the Act; for imposing penalty under Section 112 and

Section 114A of the Act by enforcing B-17 Bond and proposed to appropriate Rs.

6,50,000/- paid by the appellant No. 1 during investigation. The SCN was adjudicated

vide Order-in-Original No. 11iADCl2O13 dated 13.01.2013 passed by the Additional

Commissioner, Central Excise, Rajkot wherein he confirmed demand of Customs duty

along with interest; ordered confiscation and imposed redemption fine of Rs. 2,50,000/-in

lieu of confiscation; imposed penalty of Rs.5,00,0001 under Section 112 & 114A of the

Act.

3 3 Aggrieved with the said impugned order dated 13.01.2013, the Appellant

No. 1 filed an appeal before the then Commissioner (Appeals), Central Excise, Rajkot

who vide Order-ln-Appeal No. RJT-EXCUS-000-APP-l52-14-15 dated 28.08.2014

remanded the case back to the lower adjudicating authority for de-novo adjudication, the

relevant Paras of which are reproduced below: -

"6. On prima-facie perusal of case records available with this office i.e. Show

Cause Notice submlsslon made by the appellant during the course of adjudication, Order-

in-Original, Appeal Memorandum, Stay Application and records of Personal Hearing before

this authority. I obseNe as under.

(i) ln para 2 of Show Cause Notlce, it is mentioned that "which were seized under

Panchnama dated 18.07.2008". ln para 23 of the Order-in-Original, it is mentioned that

"subsequently all the materials available in the factory premlses were placed under

seizure". During investigation, mix metal scrap of 24,269.304 kgs. was found shor7.

However, l, seems that the same quantity is a/so seized and ordered for confiscation. ln

order portion, confiscation of 24,269.304 kgs. of mix metal scrap is ordered and redemption

fine of Rs.2,50,000/- is ordered. However, the appellant have submifted that neither any

goods were seized from them nor the goods were available for confiscation. Thus, it is not

fotlhcoming as to what quantity was seized (i.e. entire stock lying in balance or mix metal

scrap of 24,269.304 kgs.), and whether the same was released provisionally, or otherwise

subsequently on execution of Bond / Bank Guarantee, or the same was released

unconditionally to the appellant, as the appellant has used the material for manufacture of

finished goods to arrive at correct position of shortage of raw materials.

(ii) The one of the paftner of appellant Shri Jay Vithlani is issued Show Cause Notice as to

why penalty under section 112 of the Customs Act, 1962 should not be imposed upon him.

ln para 28 of the Order-in-Original, it ls d/scussed that he was liabte to personal penalty

under the provisions of the Customs Act, 1962. However, in order poftion of Order-in-

Page No. 4 of 14
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Original, neither he is ordered exonerated nor any penalty is imposed upon him. A copy of

the impugned order is not even marked to hin.

7. ln view of foregoing dlscusslon, I find that cedain points are required to be

taken care / discussed /ordered properly during the course of adjudication. Hence, without

going into further merits at this juncture, I feel it appropriate to remand the case back to

lower authority for de-novo adjudication in fitment of the case. The lower authority is

diected to lssue sultab/e speaking order in accordance with the provisions of law for the

time being in force after providing opportunity to the appellants for their submission."

3.4 The lower adjudicating authority vide impugned order in de-novo

proceedings again confirmed demand of Customs duty of Rs. 7,84,8311- under Section

28 of the Act read with Section 72 of lhe Act and appropriated Rs. 6,50,0001 paid during

the investigation against demand of Customs duty; ordered confiscation of mix metal

scrap valued at Rs. 25,67,606/- and imposed redemption fine of Rs. 6,00,000/- in lieu of

confiscation this time instead of Rs. 2,50,000/- earlier; ordered recovery of interest under

Section 28AB read with Section 72of the Act; imposed penalty of Rs. 7,84,9311 under

would like to reproduce Section 1144 of the Act, which reads as under: -

amount and imposed penalty of Rs. 1,00,000/- on the appellant No. 2 under Section '1 '12

of the Act.

4. Being aggrieved with the impugned order, the appellant no. 1 filed appeal,

interalia, on the following grounds: -

(i) The adjudicating authority has failed to follow the specific instructions in the de-

novo proceedings as directed by the then Commissioner (Appeals), Central Excise,

Rajkot. The lower adjudicating authority has failed to verify treatment of quantity and has

issued order without taking report from respective Range officer.

(ii) The adjudicating authority has failed to verify that the actual weighment was not

carried out during panchnama. lt is settled law that when excess or short quantity is

arrived in stock taking on the basis of average/approximate or on the basis of eye-

estimate only without actual weighment or counting, it cannot be accepted as

shortage/excess. The department has to demonstrate shortage through actual physical

weighment of stock lying in the factory premises. When working is done on

approximation, the whole working based on this becomes un-reliable. The stock of '192

Kg. of Rubber scrap and slag of approx. 6000 Kg. is not taken on record hence the

alleged quantity of shortage ot 24269 Kg. is wrong

(iii) The impugned order has been issued only on the basis of confessional statement

of one of the partners without corroborative evidence. The lower adjudicating authority

has failed to verify that the appellant No. t has paid duty on the clearances which are

adjudicated as shortage/clandestinely removal. The charges of clandestine removal has

to be based upon the tangible, skict, positive, direct and corroborative evidence and not

merely on the basis of alleged confessional statement. The impugned order issued by

the lower adjudicating authority relying on the decisions is not maintainable and needs to
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^' be set aside on this ground only

(iv) As per settled law fine in lieu of confiscation cannot be imposed if goods are not

seized and are not available for release.

(v) The duty has been confirmed under Section 28 of the Act; however duty can be

recovered or paid by EOU under Section 3(1 ) of the Central Excise Act, 1944.

(vi) The adjudicating authority failed to prove any improper import hence imposition of

penalty under Section 112 of the Act is wrong and in the same way penalty cannot be

imposed under Section 114A of the Act.

4.1 Being aggrieved with the impugned order, the appellant no. 2 filed appeal,

interalia, on the following grounds: -

(i) Searches were conducted simultaneously by two teams of officers and only

partner Shri Jay P. Vithlani attended the same. Searches were conducted continuously

and even upto late night. lt was obvious that one may get tired and come under pressure

due to excess excursion, in such a situation statements recorded during search and

investigation cannot be considered as voluntary statement.

(ii) The confessional statement is not corroborated by other evidences. No

physical weighment of stock was conducted during the recording of panchnama and it

was arrived on pro rata basis which cannot be considered as evidence of shortage.

(iii) The payment of duty made during investigation cannot be taken as

confession of illegal clearance without any concrete and reliable corroborative evidences.

(iv) The appellant feels that powers of de-novo proceedings are not given

correcting mistake committed in the Order-ln-Original.

5. Personal hearing in the matter was attended to by S/Shri R.T. Vajani,

Consultant, Subhash Bordia, Chartered Accountant and Niral Shah, Chartered

Accountant for both appellants and reiterated grounds of Appeal. They submitted that no

personal hearing was held on 20.01.20'16 and no written submission of personal hearing

was recorded by the adjudicating authority in de-novo proceedings; that in fact the

adjudicating authority asked for copy of their submissions before the then adjudicating

authority and copy of submissions before the then Commissioner (Appeals), Central

Excise, Rajkot, which they gave subsequently to him

5.1 On merit of the case, they submitted that no goods were seized by the

department and all goods had been cleared by the appellants on payment of duty; that

the impugned order is not legal and proper and based on statements without any

corroborative facts.

6
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2
Findinqs:

6. I have carefully gone through the facts of the case, impugned order,

grounds of appeals and submissions made by all the appellants. I find that the issues to

be decided in the present appeals are that

(i) whether the impugned order has been passed in terms of Order-ln-Appeal

dated 28.08.20"14 or not;

(ii) whether confirmation of demand of Customs Duty of Rs. 7,84,831i- for

shortage of goods imported duty free under Notification No. 52l2003-Cus.

dated 3'1.03.2003 along with interest under Section 28 AB of the Act is

proper or not;

(iii) whether confiscation of 24269.304 Kgs. of mix metal scrap valued at Rs.

25,67,6061- removed from Customs Bonded Warehouse is correct or not;

(iv) whether goods not available for confiscation can be confiscated and

redemption fine of Rs. 6,50,000/- in lieu of confiscation can be imposed or

not;

(v) whether imposition of penalty of Rs. 7,84,831/- under Section 114A of the

Act is proper or not;

(vi) whether personal penalty of Rs. 1,00,000/- imposed on Appellant No.2

under Section 112 of lhe Act is proper or not.

7. The appellants submitted that no personal hearing was held on 20.01 .2016.

Hence, the documentary evidences that personal hearing took place on 20.01.2016 were

called for from the department. The department vide letter dated 15.09.2017 submitted

copy of the records of personal hearing dated 20.01.20'16 duly signed by the lower

adjudicating authority and Shri R.T. Vajani, Consultant, wherein it has been submitted

thal "a letter of even no. (F.No. V.7445-13/ADJ/2010) dated 12.01.2016 regarding

personal heaing was issued to the appellant and the same was received by the assessee

on 15.01 .2016. A copy of dated acknowledgement obtained from the assessee ls senl

herewith along with a copy of PH letter dated 1 2.01 .2016 and a copy of record of personal

hearing held on 20.01 .2016 for ready reference." Hence, to say that no P.H. took place on

20.01.2016 is incorrect and not sustainable at all

7.1 The appellant No. 1 argued that the adjudicating authority has failed to

follow the specific instructions contained in the remand order dated 28.08.2014 passed by

the then Commissioner (Appeals), Central Excise, Rajkot in the matter of appeal filed

against Order-ln-Original No. 11lADCl2013 dated 13.01.20'13 passed by the Additional

Commissioner, Central Excise, Rajkot. I find that the then Commissioner (Appeals),

Central Excise, Rajkot vide Order-ln-Appeal dated 28.08.2014 held as under: -

"6. On prima-facie perusal of case records available with this office i.e. Show

Cause Notice submlsslon made by the appellant during the course of adjudication, Order-

in-Original, Appeal Memorandum, Stay Application and records of Personal Hearing before

this authority. I obseNe as under:

7
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(i) ln para 2 of Show Cause Notice, it is mentioned that "which were seized under

Panchnama dated 18.07.2008". ln para 23 of the Order-in-Original, it is mentioned that

"subsequently all the materials available in the factory premises were placed under

seizure". During investigation, mix metal scrup of 24,269.304 kgs. was found short.

However, it seems that the same quantity is also seized and ordered for confiscation. ln

order poftion, confiscation of 24.269.304 kgs. of mix metal scrap is ordered and redemption

fine of Rs.2,50,000/- is ordered. However, the appellant has submifted that neither any

goods were seized from them nor the goods were available for confiscation. Thus, it is not

fofthcoming as to what quantity was seized (i.e. entire stock lying in balance or mix metal

scrap of 24,269.304 kgs.), and whether the sarne was released provisionally, or otherwise

subsequently on execution of Bond / Bank Guarantee, or the same ,vas released

unconditionally to the appellant, as the appellant has used the material for manufacture of

finished goods to arrive at correct position of shoftage of raw materials.

(ii) The one of the paftner of appellant Shri Jay Vithlani is lssued Show Cause Notlce as fo

why penalty under section 112 of the Customs Act, 1962 should not be imposed upon him.

ln para 28 of the Order-in-Original, it ls d,scussed that he was liable to personal penalty

under the provisions of the Customs Act, 1962. However, in order poftion of Order-in-

Original, neither he is ordered exonerated nor any penalty is imposed upon him. A copy of

the impugned order is not even narked to him.

7. ln view of foregoing dlscusslon. I find that ceftain points are required to be

taken care / discussed /ordered properly during the course of adjudication. Hence, without

going into fufther merits at this juncture, I feel it appropriate to remand the case back to

lower authoritv for de-novo adiudication in fitment of the case The lower authority is

8 ,) ,'" ''

directed to lssue suitable soeakino order in accordance with the provisions of law for the

time bei in force after unt the a n for ub

(Emphasis supplied)

7.2 I find that the remand order had directed to issue suitable speaking order in

accordance with the provisions of law and all issues were left open in de-novo

proceedings to be decided by the lower adjudicating authority after providing opportunity

to the appellant for their submission, which has been followed by the lower adjudicating

authority as discussed in Para 7 above.

7.3 The appellant No. '1 has submitted that the lower adjudicating authority has

failed to note that the actual weighment was not carried out during panchnama. I find that

no such argument had been raised by the appellant either before the original adjudicating

authority or before the appellate authority last time and also during de-novo proceedings.

The appellants have never rebutted the facts recorded in panchnamas drawn at both the

premises of the appellant, which very clearly state that physical weighment of goods lying

at both the premises were carried out. The depositions made by the appellant No. 2 under

his statements recorded on various dates also admitted the shortage of imported raw

material, and the statements were not retracted. Hence, the argument of the appellant

No. 1 at this stage that the actual weighment was not carried out during panchnamas

cannot be ac@pted at all.

Page No. 8 of 14



Appeal No: V2l101 & 102/RAJ/2016

7.4 The appellant No. 1 argued that the impugned order has been issued only

on the basis of confessional statement of one of the partners without corroborative

evidence. I find that the documents available on record establish that simultaneous

searches were conducted at both the premises of the appellant No. 1 on 18.07.2008

during which incriminating documents/records such as foundry process register, sub-

standard and waste register and export of finished goods register were recovered under

running panchnamas dated 18.07.2008 to 20.07.2008. lt is also on record that physical

weighment of mix metal scrap lying at both the premises were undertaken. On

compilation of outcome of physical weighment with the stock recorded in the statutory

record, shortage o'f 24,269.304 kgs. of mixed metal scrap was noticed. Relying on

documents seized and panchnamas drawn during search operation and outcome of

physical weighment of the goods lying at both the premises and statement dated

05.05.2009 of the appellant No. 2 wherein he categorically admitted that the imported raw

materials had been cleared over a period of time to various unregistered buyers,

confirmation of duty demand by the lower adjudicating authority is correct, legal and

proper and cannot be faulted with.

7.5 lt is also a fact that Appellant No.2 had, at no point of time, rebutted the oral

and documentary evidences resumed during the investigation and has never stated to

have given statements under duress and that statements were not voluntary. From the

seized documentary evidences of the Appellant No. 1, result of physical weighment

carried out under running panchnamas dated 18.07.2008 lo 20.07.2008 and statements

of Appellant No. 2, it is established that Appellant No. t had clandestinely removed the

imported raw materials procured duty free under Notification No. 52l2003-Cus. dated

31.03.2003 without recording clearance thereof in statutory records; without intimating

such removals to the department and without payment of Customs duty even though the

said goods were not utilized for the intended purpose and thereby contravened the

conditions stipulated in the said Notification. These are substantial and admissible

evidences in the form of documentary and oral evidences on record resumed from

Appellant No. 1. lfind that the lower adjudicating authority relied on Panchnama dated

18.07.2008 to 20.07.2008 drawn at Khatia Patia premises and Panchnama dated

18.07.2008 1o 22.07.2008 drawn at GIDC, Dared, Jamnagar and the statement dated

20.11.2009 of Appellant No. 2 admitting that shortage of imported raw materials of

24,269.304 Kgs. which was cleared to various unregistered buyers at factory gate over a

period of time, without invoice and without payment of duty and without utilizing the same

for manufacture of their final products and that the details of clearance were not available

as the same were destroyed

7 .6 I find that the fact of removal of duty free imported raw materials to

unregistered buyers at factory gate without invoice, without payment of duty and without

utilizing the same for manufacture of their final products. Hence, the appellants have

willfully, intentionally and deliberately avoided following requirement of Customs Law

while removing the imported raw materials procured duty free, and unlawful means were
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10 \ ffi':
adopted by them with intent to evade payment of Customs duty. All the above facts

decisively conclude that the removals of imported raw materials were of clandestine

nature which resulted in loss of Government Revenue. The evasive mind and mens-rea

of the Appellants are clearly established. Therefore, I hold that the removal of imported

raw materials in this case was of clandestine nature with intent to evade payment of

Customs duty.

7.7 I also find that admitted facts need not be proved as held by the Hon'ble

Apex Court in the case of Systems & Components Private Limited reported as 2004 (165)

ELT'136 (SC); bythe Hon'ble CESTAT in the cases of Alex lndustries reported as 2008

(230) ELT 0073 (Tri-Mumbai), M/s. Divine Solutions reported as 2006 (206) E.L.T. 1005

(Tri. (Chennai), wherein it has been consistently held that Confessional statements would

hold the field. Hon'ble CESTAT in the case of M/s. Karori Engg. Works reported as 2004

(166) E.L.T. 373 (Tri. Del.), has also held that "confessional statement is a substantial

piece of evidence, which can be used against the maker."

7.8 I find that the ratio of the judgment of Hon'ble Supreme Court of lndia in the

case of CCE, Mumbai Vs. M/s. Klavert Foods lndia Pvt. Ltd reported as [2011-TIOL-76-

SC-CXI, is applicable in the present case, wherein it is held that: -

"18. During the course of arguments learned counsel appearing for the respondent submitted

before us that although the aforesaid sfafements of Managing Paftner of the Company and

other persons were recorded during the course of judicial proceedings but the same were

retracted sfafemenls, and therefore, they cannot be relied upon. However. the statements

were recorded bv the Central Excise Officers and thev were not oolice office rs. Therefore

such statements made b the Man tn Pafiner of th n nd other ersors

containino all the details about the functionino of the companv which could be made onlv with

oersonal knowledoe of the resoondents and therefore could not have been obtained throuoh

coercion or duress or throuqh dictation. We see no reason why the aforesaid statements

made in the circumstances of the case should not be considered. looked into and relied

upon.

19. We are of the considered opinion that /t iS estab/,shed from the record that the

aforesaid statements were given by the concerned persons out of their own volition and there

is no allegation of threat, force, coercion, duress or pressure being utilized by the officers to

extract the stafements which corroborated each other. Besides. the Manao no Paftner of the

Comnan on his own volition deoosited the amount of Rs 11 la khs towards excise dutv and

therefore in the facts and circumstance of the Dresent case thc aforesaid statement of the

counsel for the resoondents cannot be acceoted. This fact clearlv s the conclusion that

the statements of the concerned D ersons were of their volition and not outcome of anv

duress.

(Emphasis supplied)

7.9 lalso find that Appellant No. 1, accepting duty liability, deposited Rs.

3,00,000/- on 20.05.2009 and Rs. 3,50,000/- on 26.05.2009 towards duty on quantity of

imported raw material found short, which establishes that the Appellants have accepted

their liability to pay Customs duty during investigation, after detection of the case by the

$.d$--
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department. The documentary and oral evidences in the case, establish that Appellant

No.1 had indulged in illicit removal of imported raw materials procured duty free under

Notification No.52i2003-Cus. dated 3'1.03.2003 and the said goods were not used for

intended purpose but removed clandestinely without payment of duty equivalent to

customs duty foregone at the time of its importation. I find that the statements made by

them are inculpable and valid evidences because they are voluntary in nature. Hence, I

uphold the impugned order confirming demand of customs duty of Rs. 7,84,8311.

Consequently, the confirmed demand is required to be paid along with interest at

applicable rate under Section 28AB of the Act, and I uphold the same.

I The appellant contended that the goods can't be confiscated as the goods

are not seized and hence not available for release. lfind that the adjudicating authority

has also held that the goods are not available for confiscation, which are the facts also,

however he has imposed redemption fine of Rs. 6,00,000/-. lfind that it is now settled

position of law that when goods are not available for confiscation, goods can't be

confiscated and no redemption fine in lieu of confiscation is imposable in such cases. I

find that CESTAT, New Delhi in the case of Dev Anand Agarwal - 2016 (337) ELT 397

(Tri.-Del.) observed as under:-

"11. There is however force ln the contention of the appellant that the goods which had

been cleared without any bond and were not available for confiscation, no redemption fine

can be imposed. Thus only goods which were seized can be confiscated and redemption

fine imposed thereon. ......."

8.1 CESTAT, Ahmedabad in the case of Quippo Energy Private Limited

reported as 2016 (331) ELT 617 (Tri. -Ahmd.), observed as under: -

19. We find that the appellant acted under a bona fide belief that the activities undeftaken
by them would not amount to manufacture. /t r.s the case of interpretation of the provisions

of law and therefore, the imposition of penalties on the appellants are not warranted. lt is
noted that the goods were [not] available for confiscation. lt is well settled that if the goods
are available, the same cannot be confiscated. Accordingly, the confiscation of goods and
imposition of penalty cannot be sustar,ned.

8.2 The larger bench of CESTAT in the case of Shiv Kripa lspat Private Limited

reported as 2009 (235) ELT 623 (Tri.-LB) relying the decision of Hon'ble High Court of

Punjab & Haryana in the case of Raja lmpex Private Limited reported as 2008 (22q ELf

185 (P&H) and decision of Hon'ble CESTAT, New Delhi in the case of Chinku Exports

reported as 1999 (1 12) ELT400 (Tribunal) [affirmed by Hon'ble Supreme Court reported

as 2005 (184) ELT A36(S.C )l held that "goods cannot be confiscated when not availabte

and redemption fine not imposable." ln view of above, I am of the considered view that

since goods are not available for confiscation, the same cannot be confiscated and

redemption fine in lieu of confiscation cannot be imposed. Accordingly, redemption fine

imposed under the impugned order is not imposable and the same is set aside.
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I As regards to penalty imposed on Appellant No. 1 under Section 1144 of

the Act, they contended that the adjudicating authority failed to prove any improper

import hence imposition of penalty under Section 112 of the Act is wrong and in the same

way penalty cannot be imposed under Section '1 14A of the Act, whtch I find is not correct

as very opening paragraph of Section '1 14A of the Act says where duty has not been paid

by reason of suppression of facts, penalty equal to duty determined is payable. I would

like to reproduce Section 1144 of the Act, which reads as under: -

Penalty for short-levy or non-levy of duty in certain SECTION [1144. cases. - Where the

dutv has not been levied or has been shoft-levied or the interest has not been charged gI

paid or has [xxx] been paft paid or the duty or interest has been erroneously refunded by

reason of collusion or any wilful mis-statement or suppression of facts. the person who is

liable to pav the dutv or interest, as the case may be, as determined under [sub-section (8)

of section 281 shall also be liable to pav a penaltv eaual to the dutv o nferesf so

determined:

(Emphasis supplied)

9.1 I find that Section 1144 of the Act stipulates that when Customs duty along

with interest is payable but has not been paid by reason of suppression of facts, the

person who is liable to pay duty shall also be liable to pay penalty equal to the duty so

determined.

9.2 The facts of the instant case reveal that Appellant No. t had imported mix

metal scrap duty free under Notification No. 52l2003-Cus. dated 31.03.2003, condition (a)

which stipulates that the imported goods shall be used for the purpose of manufacture of

export of goods by the export-oriented unit. Since, the appellant has not used the goods

imported for the declared purpose of export, but removed the same clandestinely to

unregistered dealers, they have violated the conditions of the Notification and therefore

exemption from customs duty is not available and hence not allowable to them. The

appellant has diverted the imported goods and did not use for the purpose declared by

them and suppress this fact from the depa(ment, they are liable to penalty equal to duty

evaded as per Section 114A of the Act. Hence, I uphold imposition of penalty of Rs.

7,84,8311- equal to duty under Section 1 144 of the Act

10. Appellant No. t has also contended that duty has been confirmed under

Section 28 of the Act; however, duty can be recovered or paid by EOU under Section

3(1) of the Central Excise Act, 1944. I find that Section 3(1) of the Central Excise Act,

1944 stipulates that Central Excise duty ;s to be charged and recovered on all excisable

goods which are manufactured in lndia. The facts involved in the instant appeals reveal

that Appellant No. 1, being 100% EOU, had imported these goods duties free under

Notification No. 52l2003-Cus. dated 31.03.2003. As discussed above, the said

Notification allows duty free lmport of raw materials by Export-Oriented Undertaking

subject to condition that raw materials so imported shall be used for the purpose of

manufacture of export goods. However, appellant No. t had not used such imported raw
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materials for manufacture of goods to be exported, but clandestinely cleared the said

goods to un-registered dealers located in lndia, which is in violation of Notification and

therefore, the proceedings were rightly initiated for recovery of customs duty under

Section 28 of the Act demanding customs duty foregone at the time of importation of the

said raw materials as the same were not used for manufacture of goods to be exported.

This argument of the appellant is not sustainable and I reject the same.

11. The Appellant No.2 has argued that the adjudicating authority failed to

prove any improper import hence imposition of penalty under Section 112 on Appellant

No. 2 is not correct. I find that the lower adjudicating authority has imposed penalty of Rs.

1,00,000/- on Appellant No. 2 under Section 112 of the Act, which is reproduced as

under: -

Section 112: Penalty for improper impoftation of goods, etc.. - Any person, -

(a) who. in relation to anv aoods, does or omits to do anv act which act or omission would

render such ooods liable to confiscation under section 111 , or abets the doinq or
omission of such an act or

(b) who acqutes possessio, of or is in any way concerned in carrying, removing.

depositing, harbouring, keeping, concealing, sellinq or purchasino, or in any other

manner dealing with any goods which he knows or has reason to believe are liable to

confiscation under section 11 1 ,

shall be liable, -

(i) in the case of goods in respect of which any prohibition is in force under this Act

or any other law for the time being in force, to a penalty not exceeding the value of the

goods or five thousand rupees, whichever is the greater;

(ii) in the case of dutiable aoods. other than Drohibited qoo ds. to a Denaltv not
x edin the du so ht to ded on such s or five thousand ru

whichever is the greater:

11.1 Section 112 of the Act stipulates that person does or omits to do any act

which act or omission would render such goods liable to confiscation or abets the doing

or omission of such an act or concerned in removing, selling or purchasing of imported

goods, which he knows or has reason to believe that the goods are liable to confiscation,

then penalty is imposable upon such person. ln the instant case, Appellant No.2 has

knowingly concerned himself in diversion of the imported raw materials procured duty

free for the purpose for which it was not allowed to be impo(ed duty free. He also actively

involved himself in removal of imported raw materials from Customs Bonded Warehouse

without following any procedure as stipulated and without payment of Customs duty

foregone at the time of its importation. Hence, he rendered himself liable to penalty under

Section 112 of theAct. Therefore, I uphold penalty imposed underSection 112 of theAct

following the judgment of the Hon'ble Madras High Court in the case of C. Eswaran

reported as 2014 (306) E.L.T. 264 (Mad.), which has held as under: -

"8. lt is true that_the statutory authority imposed penalty on the firm as well as on the
partner. Ihe finding recorded by the original authority was confirmed in appeal. The

legality and conecfness of the order was once again tested by the CESTAT. The

CESTAT being the final fact finding authority anived at a conclusion that there was

clinching evidence to show that the appellant imported the weaving looms by fabricating

the records and engraving the year of manufacture.
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9. The only question raised in the present appeals is as to whether the statutory

authority was justified in imposing fine on the firm as well as on the partner.

10. Section 112(a) of the Cusioms Act 1962 provides that not onlv the oerson who is

instrumental in doino a DErlicular act bv violatino the orovisions of the Act but also the

a,b

oerson who abets it or commits such act. is also liable for vment of nenaltv. The

goods in question were impofted in the name of the firm by name M/s. Sri Ram Tex.

The appellant in C.M.A. No. 811 ot 2012 in his capacity as the pafiner abetted the fim
to commit the offence. Therefore, the statutory authority was fully iustified in imposing

fine on the firm as well as on the paftner."

12. ln view of above findings, I uphold confirmation of demand of Customs duty

of Rs. 7,84,831/- along with interest and imposition of penalty of Rs. 7,84,8311 under

Section 114A of the Act on Appellant No. '1 and personal penalty of Rs. 1,00,0001 on

Appellant No. 2 under Section 112 of lhe Act. However, I set aside redemption fine of Rs.

6,00,000/- imposed by the lower adjudicating authority.

SR.s erfr-sfi-d'fsigRrqdolrr{qfi-dorFqcRrsqi-ffia0btfuqqrotBt

12.1 The appeals filed by the appellants stand disposed off in above terms.

q
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By Reqd. Post AD
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Copv to:

'1 . The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Assistant Commissioner, GST & Central Excise, Division, Jamnagar.

4. Guard File.

1 M/s. Balaji lnternational (100% EOU),

PIot No. 716-A, GIDC Phase-ll Dared,

Jamnagar
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2 Shri Jay P. Vithlani,

Partner, M/s. Balaji lnternational,

Jamnaqar.
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10. Sectrcn 112(a) of the Customs Act. 1962 provides that not onlv the person who is

doino a oartcular act bv violatino the Drovtstons of the Act but also the

a )

9. The only question ratsed in the present appeals .is 
as to-.whether the statutory

authoity wa's justified in imposing fine on the firm as well as on the paftner'

\
insfrumental in

rmls such act, ls a/so liable for oavmentofpenaltv. Thepe rson who abets it or
goods in q uestion were im?ofted in the name of the firm by name M/s. Sri Ram Tex

The appella nt in C.M.A. No. 811 of 2012 in his capacity as the paftner abefted the ftm

to commit the offence. Therefore, the sta

fine on the firm as well as on the paftner."
tutory authority was fully justified in imposng

12. ln view of above findings, I uphold confirmation of demand of customs duty

of Rs 7,84,8311 along with interest and imposition of penalty of Rs. 7,84,8311 under

section 114A of the Act on Appellant No. 1 and personal penalty of Rs 1,00,0001 on

Appellant No. 2 under section 112 of the Act. However, I set aside redemption fine of Rs.

6,00,000/- imposed by the lower adjudicating authority'

s?.q c{M,rfrgTiledotITiqftifoTFqanrgq'frffi4-Sbtfrqrqattt

12.1 The appeals filed by the appellants stand disposed off in above terms.

ecR
3{[t" A;i 3flgffi (q+ffi)

Bv Reqd. Post AD 3rrfrqrfi (3q-d)
To,

M/s. Balaji lnternational (100% EOU),

Plot No. 716-A, GIDC Phase-ll Dared,

Jamnagar

{aGqFrf, (qooo/o E BI
qf,: q. \eqE -3{, dr[{SS i,s-u, frs,

Shra Jay P. Vithlani, fiqq

I

2

,.{rIFIrR

Partner, M/s Ealajl lnternational, qtt{{. i Eff,ffr {aG{l{d (qoo%o E uttt
Jamn ar

Copv to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad

2. The Commissioner, GST & Central Excise' Rajkot Commissionerate, Rajkot'

3. The Assistant Commissioner, GST & Central Excise' Dtvision, Jamnagar'
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