:m{m,uqnimqnu

OO0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

i 7, e & EEA 27 Voo GR1 Bhavan,
T\ o#E B e Race Course Ring Road.

TAHIE | Rajket - 360 001

Tele Fax Mo, 0281 - 24779522441042  Email: cexappealsraikotidigmail.com

Wit T A L o e @ o |

Appal | Filp e : 'l;-E' 110, Ma Fhais:

VDL RANING glj"-f f:' MW ADC TV 2005160 20,00 2006
A

WO WEw ﬁfm[mdn-ln-appmmu.::
' RAJ-EXCUS-000-APP-073-TO-74 -2017-18

s v R S
DmcofOrder. 2102017 oFissue. 28.09.2017

FAR AW, g (3fie), T ZFA A
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

M ¥ WTUEA] HOEE ATEW TUOE ARAE AR Sl e aeed Afied, THETE | SWETT 0w g steiae a
7 ke @ g

brming ol ol mhove meriossd 000 issusd by AddbonalliointDepety Asstsian Commissions, Ceniral Excoe | Service Tax,
Raikol | Spmoagar | Gandhidam

2 ydtawar & afFadl & s va 9o NamedAddress of the Appellants & Respondent -
1. M/s. Balan International, Plot No. 716-A, GIDC Phase 11, Dared Jamnagar
2. Shri Jay P. Vithlani, Partner , M/s. Balaji International

ﬁmgmnmmﬂjnﬁ;ﬁnﬁ!ﬁa#ﬂﬁn:lthﬂh'nfllnfﬂ}-amllmwﬂe.w{ﬂmm
Ay pieson aggresnd By ha Oides-in-bppaal may bin an appaal i the apgeopiain muthorily in the folowing way

Al o g AT e e v daner eldn smmfiees & oft e ol sen e T fasd o o M8
Wt e Beor NRHEmn B0 Eum B F R Tefdfm e R @ e b Y

Appasl to Cusioms. Fucits B Servee Ton Appelale Trbunal under Secson 358 of OFA. 1844 | Under Section B85 of iha
¥ Finanes Aci, 1994 mn appeal hen fo:

i wifhere Erais f sed e il s, Rl T e UE e S0 rerite & A B, S a s a
i & & e e R = e

Thae spocial bench of Cusioms, Exose & Sorcoe Tas Appelisdés Trbunal of Wesi Bock Mo 2. AE Puram. Mew Defu in ol
iriattera relabng b clasalciler Bl waliiss

1] T o (a) & sam omr andiet & wwmer dbeomah et dnn . B e ey gy wldo apmtwr
Bt iy ofiern el e qIH'lhu:;.m:nm.frmil L pesati @) B @l ol o

To ihe Wesl regeral bandh of Cugloms. Exoga B Sore Tae Appoiale Tedsenal [CESTAT) al 27 Flogd Bhaymel Bhmsan
Aaran Abvvacianed-JA00T6 0 casa of appeais other than as montionsd in pen- 1) above

] WA WA & W WA T e F AT S 5T 3T S, E0 & e g

H
:
41

i

:

E

2

i

5

) &

:

i

PR
agﬂ!
13
133
o
%H!
133
jis:
bt
aﬂ%iﬁ
8

!

< 4 _-"E?.. The #q:l 1o ihe Aopelisls Thibunsl shel be Wed in quadrupkceis in form E&-3 ! as prescibed ks
1 snd shall b accompanssd agarsl one which o ksl should Do accompanisd Dy
Lac

g

£z
:l=
i
i
{
i
i
Es
&
iE
T
1
;8
EE
it
1T

o
i, T W 1o Y inE 381 & et dweer Baeand 1004
A e E

!,ﬂ-
;%
HE
By
52
ﬂtﬁaagg
wEqedge
ainé

3
&
3
3
%
i
4
:
§d
=dad

iﬁgiﬁ
1
s
:
:
‘3
b

3y
;
=
:
:
:

§

§7 &

i
B}
i

umdad ROl sachion |1) &l Secson BB of ihe Fingaos Ack 1934 80 ihe Appelale Tnbunal Shell ba fikd
n Form 3.7.0 a% prescibed under Fude B11) of the Bervice Tox Rules, 1984, and Shall be sccompanied by 8
oiiy appaaind ogaing |one of wheh shall b= cerfed copy| end  should be scoompanisd by o loon of Rs
g the amounl of serace e & inierest demanded & ponaly Wead of Re 5 Lokhs o eas Be 5000 whene the
amouni o sRrach B & imensl demandad & panaly lested w8 mane than Res sk bul not exceading Bs Ry Lok
AR A0 A00- whese e amourd ol serece o § inieresl demanded & ponaiy levied 8 mon e Ty Lekhs fupees, in The
o of crgsaed bank drft in favowr of dhe Assisiacd Beghiar of e bench of nomingbed. Poblic Secior Back of e piaco
whene ihe beach o Tribunal is Musied | Applcabis mads Td Granl ol slay shed be sccorparved by 0 fee of R S00-

8
i3



]

iul

wh

fi}

iiiiy

fivl

¥

(v}

(0

(EJ

iF)

1G)

sz

B iufems, 1904 & tro 86 F o Team Q) o0 2A) & ek o o i e Geonmh. 104, & B a3
B(2A) & Fpy Brufs #of 577 & & 31 Wl vn TR o imee, ki s wEE Eum TOER (el befE T owew

iy
patiad by the Commissorer outhonzing ihe Assisss Commosoce o Oepoly Commissinner of Centrsl Excisel Service Tog
in Al ihe appeal belom the Appelime Trioera '

M, Sl e n#mjﬂﬂh‘mﬁmmqmnrmm-##ihﬁrquEM|mﬁ

50w § Fw, @ #f e pSns. 100 @ on 8 & Hede T w9 oo [0

wrﬁnﬂ#lhnﬂmmm-nmhmmimhhmmﬂp:qm«

Ty B, &7 s o A e O e oo e e e et o o on s
¥ I N U0 R s e e e o T e b

{i e i 6 F Ee o

] friy & & o e nfE

) e fAwaned k& ffww 0 & #5920 R

13

an paymenl of 10% of the duty demanded whese dufy or duly ond pensily a0 dBpute. o penalky, whers penaky slone & in
dEapule, providad e amount of pre-deposit payable would be subject o & oeleg of B T0 Caores.
Wi Tl Exose and Service Tox "Duty Demanded” shall includs

[14] amounl celedmingd uider Secihan 11 O

i) amouni of aroneous Cowem Cioon aken

imj omounl peyaiie noes Ry § of B Ceougl Drodil Fides

- provided further ®un the pioveisng of Sy Sectos whal o apply 16 B slby opplcalion and appesl pesding belone:

&y appeinlE sSelsily priar 10 the commercemant of the Finante (Mo 7] 4 2014

W R W gAi T

Hmzﬂ-ﬁhﬁmﬂm:

ok mmmm#mmﬂﬁmﬂ1w #1 U 15EE E uwE W e N
lﬁimﬂmwmmmmm . wihe Fiew, dmw £ e FEE mE A§ 116001, &

aff 7R & Tt tm#.mﬁmwhﬂmﬂhmnmq:tmmmm“mmm
P el m;’l!ﬂi‘mllga_ E hra, o1 Pl e wp & o Eere & A F e & o, Bl e
AT w0 A & = A

in case al wy kns of goods, whese fhe o= oocurs in imnsh from o tackory o @ waeshouse o fo-anginer oory of hom one
WEANoUEE W0 BRcEne dunng Thé course of mocessing of the goods noa warchoose o in slonage whednsr i o faciory o inoa

T & ATy Rl g ko dy et TR ey nfoeee & BTt A e e A 7ot o e s ko o) &
A AimA s e srEam &l ) TEEE
in citkd ol vabate ol aufy ol AxcaR of goods sapoad ooany counby of berdloy outside inde of o9 excissble malenal wsed m

manufaciure o the goods which are axponed 0 any Coumny of famiry outsass India

RT3 & T, AuTd uT B b e et faem e b/
in cate ol poods esporisd oulsce Indis enport $0 Mepal o Bhutan. withoul payment of duty

;‘Eﬂﬂnﬁm#mqmmm!hmmm Hitifemn oe gad By oA & ey swn @ g B ety e
U irfr & mamr fee mfEfss @ 2 TRUA om0 F oen e & o sla s e e om

E
:
£
i
;
E
:
:
z
§_
;
:
i
i
:
E
5
:
E M

- ]
™= == i | T & mE EE aEW T ¥ew anew & o ofw Fee # oA
et m @ e sern e BT 1R dF um J5-EE & aer BTt aes ) eosnft & omre &

L]
TM.MHWHHEHHMMMMHFMHHmhmmnm.ﬂﬂwmimﬂm
Aulss. 7001 wakin 3 monihs from P cate o9 which the e sought (o be appealed agairsl s communicesed and shall
WM-W.HMHIIMMHHMEM ¥
pmsrnibed undor Saction Y5EF ol CEA 1824 wndev Major Haad of &ccount

X
g
:
§

mll}ﬂudmﬁmmm
ThE Py ghall ba accompanied by & les of Bs J00L whers the amounl imealesd B Rupess Ore Lsc or jes
. i an Lac

D
£E T OB FEE s AT AT E S e R n # B mer oftd| = o E
HER Sﬂﬁlmﬁmfﬂ“m wowry wh e el em oA ko)
order: i Cnginsl fes dor aech 010 should Se paid =5 ihe ploidsasl seers,
Il the Appatis Tribunnl or e one sppkcation W the Ceniral Govl As the case
may be & filed 1o svdd aonpiois work o srosag FAa 1 Mkl bes of B 13- b each

iR SR Fitfme, 1975, & sppitd & seEw AW sede vd s ndw @ oo oo Bl 650w @
m:rh!nm 2l

{ne oy of application o 010 &5 the case may be and Ihe ader gl the afjudicaling muthority shell bes & cout fes stamp
of Fu, 650 as presornsd under Schedoie-] in rms of the Courl Fee Aot 1575 b8 amended

o | by T T T FiEW st e Tt Braeed, (EE7 & eiEr o eem wabaw amre @
Ifhﬂfglﬂﬂmﬂﬁlﬂ T & tama wreSkr T wow § oo

AreaRon 8 Also nvbed 10 tha rules cowanng thesa and cibher relaled mafets foasned mo e Cussors. Fxosa and Saraoe
Appefinie Triounal (Proceduns] Putes. TREZ

e e et o apfe ofew e 0 osafm e, WEEH M AfER oeeT & TR ardemdl Sl s
wwew Cher gov.in BT & wRE K

Fewr (ha eabcrils, denbsd and mets prosiscns einiing ba Slicg of sppeal 1D The Inghss appelals authonty o appelant may
pefer B Ihe Densctmeninl welmile s IS gov o

!



Appead Mo V2100 & 10X RALNIE

<)
::ORDER IN APPEAL ::

The appeals listed herein below have been filed by the assessee/person
named against Order-In-Original No. 30/ADC/PVI2015-16 dated 29.01.2016 (hereinafter
referred to as “the impugned order”) passed by the Additional Commissioner, Central
Excise, Rajkot (hereinafter referred to as “the lower adjudicating authonty”)

Sr. | Name of the Appellant ' Appeal File No.  Appellant No.

"01. | M/s. Balaji International (100% EQU), Plot | V2(101/RAJ (2016 | Appellant No. 1
No. 7T18-A, GIDC Phase-ll Dared,

Jamnagar T T ! EFNURPS
0z | Shri Jay P. Vithlani, V2M02/RAJ 12016 | Appellant No. 2
Partner, M/s_ Balaji International,
__| Jamnagar |
2 Since the issue involved is common in nature and connected with each

other, the same are taken up together for disposal

3. The facts of the case are that the appellant No.1 is 100% Export Oriented
Unit and a partnership firm, engaged in the manufacture of Brass Ingots and Brass
Sanitary Parts, etc. falling under Chapter 74 of the First Schedule to the Central Excise
Tanff Act. 1985, out of imported raw matenals, namely, Mixed Brass Scrap/Mixed Brass
Scrap with lron attachments and other impurities, etc., procured duty free under
Notification No. 52/2003-Cus, dated 31.03.2003 read with Foreign Trade Policy 2004-09.
The appellant was holding private bonded warehouse license dated 02.05.2003 under
Section 58 of the Customs Act, 1962 (hereinafter referred to as “the Act”) and had
permission to manufacture in bond under Section 65 of the Act and are also having
Central Excise registrations. The appellant No. 1 was operating from two premises.
namely, Khatia Patia, Village Jhakhar, Taluka — Lalpar and Plot No, 716-A, GIDC Phase-
Il, Dared, Jamnagar, for which they were holding Letters of Permission dated 20.12.2002
and 15,12 2005, issued by the Development Commissioner, Kandla Special Economic
Zone, Kandla. The appellant no. 1 had executed B-17 Bond and undertaken to observe
all the provisions of the Customs Act, 1862 and the Central Excise Act. 1844 and to pay
on demand an amount equal to the Customs and Central Excise duties leviable on the
goods as are not proved to the satisfaction of jurisdictional Asst. / Dy. Commissioner of
Customs/Central Excise to have been used in the manufacture of articles for export

3.1 The Central Excise Preventive officer of the department carried out search
at both premises of the Appellant No. 1, simultanecusly, on 18.07 2008 and cerain
incriminating documents were seized under Panchnamas. During the course of
investigation, weighment of stock was carried out at both premises of the appellant No. 1
in presence of appellant no. 2 and independent panchas and on compilation, shortage of

q:";.r-:'g.,.
statements of the appellant No. 2 were recorded on 18.07.2008, 24 07 2008 27.01 2009, djr“f
05.056.2009,19.05.2000 and 20.11.20089 under Section 108 of the Act wherein he

admitted that there was shortage of raw matenal and could not explain exact reason for

24 269304 kgs. of imported raw material viz. mixed metal scrap was noticed. The

shortage, and deposed that the same mighl have been cleared over a penod of time to

Page Mo. 3 of 14



Aopea! Moo VZNOY & 1020RAL0NE

4 \

= yarious unregistered buyers at the factory gate, and details thereof was not available to
them and shown his wilingness to pay the duty. The appellant No. 1 paid amount of
Rs.3,00,000/- and Rs.3,50,000/- on 20.052009 and 26.05.2009 respectively towards
their duty liability against shortage of duty free raw matenals noticed during the search

32 Show Cause Notice dated 18.03.2011 was issued to the appellants
demanding Customs duty of Rs. 7,84, 831/- under Section 28 of the Act on clandestine
clearance of 24269 3 4 Kgs. of mix metal scrap; for confiscation of the sad goods found
short during searches under Section 111(j) and Section 111{c) of the Act; for recovery
interest under Section 28AB of the Act for imposing penalty under Section 112 and
Section 114A of the Act by enforcing B-17 Bond and proposed to appropriate Rs.
6,50.000/- paid by the appeliant No. 1 during investigation. The SCN was adjudicated
vide Order-in-Original No. 11/ADC/2013 dated 13.01.2013 passed by the Additional
Commissioner, Central Excise, Rajkot wherein he confirmed demand of Customs duty
along with interest; ordered confiscation and imposed redemption fine of Rs. 2,50.000/-in
lieu of confiscation; imposed penalty of Rs 5,00 000/- under Section 112 & 114A of the
Act.

3.3 Aggrieved with the said impugned order dated 13.01.2013, the Appeilant
MNo. 1 filed an appeal before the then Commissioner (Appeals). Central Excise, Rajkot
who vide Order-in-Appeal No RJT-EXCUS-000-APP-152-14-15 dated 28.08.2014
remanded the case back to the lower adjudicating authority for de-novo adjudication, the

relevant Paras of which are reproduced below: -

- On pnma-face perusal of case records aviaulable with this office (e Show
Cause Motice submission made by the appelfant daring the cowrse of adiudication, Order-
im-Qrginal, Appeal Memorandum, Stay Apphcanton and records of Parsonal Heanng before
this authorify, | observe as under.

fid In para 2 of Show Cause Notice, if 5 mentioned thal ‘which were seized under
Fanchnama dated 1807 2008° In para 23 of the Order-m-Onginal, If 15 menffaned that
‘subsequently alil the materals avallable in the faciory premises were placed under
seizure” During investigalion, mix medal scrap of 24 263 304 kgs was found shord
However, it seams tha! the same guantify 5 also seized and ordered for confiscation, In
order partion, confiscaion of 24,269 304 kgs. of mux medal scrap is ordersd and regemphan
fine of Rs 2 500005 i3 ordered. Howewer, ihe appellan! have submitied thal neiter any
goods ware seized from them nor the goods were avalahle v conliscalion. Thus, & i mof
farthcarmiing as fo whal quaniity was sewzed (1e enfire stock fying in balance or mix metal
scrap of 24,265 304 kgs ). and whelher the same was released provisonaly, or ciherwise
subsaquently on execufion of Bond / Bahk Guaranfes, or the same wWas released
unconditionally to the appeliant, as the appelant has used the maternal for manufacture of
finished goods fo armve al carrect position of shortage of raw malerials

o
(i} The one of the partner of appelant Shn Jay Vithian is isswed Show Cause Nolce as o

why penaity under section 112 of the Custams Act 1862 should not be imposed wpon him.

In para 28 of the Order-in-Original. it /5 discussed that he was lablg Io personal panally

under the prowisions of the Customs Acl, 1982 However, in order porfion of Order-in-
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Onginal, neither he (s ordered exonerated nor any penally is imposed upon him. A copy of
the impugned order Is mot even marked fo fum

7 fn wew of foregoing discussion, | find thal certain poinfs are required fo be
taken care / discussed Jordered praparly during the course of adiudication Hence. withou!
going into further merils af thes junclurs, | fee! I appropnalte to remand the case back to
lopwer authorily far de-novo adjudication i fitment of the case. The lower authorty is
owected o issue suiable speaking order in accordance with the provisions of law for the
time being in force after providing oppartunify to the appeiants for thedr submisson ©

3.4 The lower adjudicating authority vide impugned order in de-novo
proceedings again confirmed demand of Customs duty of Rs. 7,84 831/- under Section
28 of the Act read with Section 72 of the Act and appropnated Rs. 6 50,000/ pad during
the investigation against demand of Customs duty, ordered confiscation of mix metal
scrap valued at Rs. 25,67 606/- and imposed redemption fine of Rs. 6,00,000/- in lieu of
confiscation this time instead of Rs. 2,50,000/- earber; ordered recovery of interest under
Section 28AB read with Section 72 of the Act, imposed penaity of Rs. 7,84 831/- under
would lkke to reproduce Section 114A of the Act which reads as under -
amount and imposed penalty of Rs. 1,00,000/- on the appellant No. 2 under Section 112

of the Act.

4. Being aggrieved with the impugned order, the appellant no. 1 filed appeal,

inferalia, on the following grounds: -

(i) The adjudicating authonty has failed to follow the specific instructions in the de-
novo proceedings as directed by the then Commissioner (Appeals), Central Excise,
Rajkotl. The lower adjudicating authority has failed to verify treatment of quantity and has
issued order without taking report from respective Range officer.

(i)  The adjudicating authority has failed lo verify that the actual weighment was not
camed out during panchnama. It is seftled law that when excess or short quantity is
ammived in stock taking on the basis of average/approximate or on the basis of eye-
estimate only without actual weighment or counting. @ cannot be accepted as
shortage/excess. The department has to demonstrate shortage through actual physical
weighment of stock lying in the factory premises. When working is done on
approximation, the whole working based on this becomes un-reliable. The stock of 182
Kg. of Rubber scrap and slag of approx. 6000 Kg. is not taken on record hence the

alleged quantity of shortage of 242689 Kg. is wrong ﬁ‘ "“"

(in}  The impugned order has been issued only on the basis of confessional statement
of one of the partners without corroborative evidence. The lower adjudicating authority
has falled to verfy that the appellant No. 1 has paid duty on the clearances which are
adjudicated as shortage/clandestinely removal. The charges of clandestine removal has
to be based upon the tangible, strict, positive, direct and comoborative evidence and not
merely on the basis of alleged confessional statement. The impugned order issued by
the lower adjudicating authorty relying on the decisions is not maintainable and needs to

Fage Ho. 5of 14
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- be set aside on this ground only

{iv)  As per settled law fine in lieu of confiscation cannot be imposed if goods are not

soized and are not available for release.

(v)  The duty has been confirmed under Section 28 of the Act. however duty can be
recovered or paid by EOU under Section 3(1) of the Central Excise Act, 1944

(vi) The adjudicating authority falled to prove any improper import hence imposition of
penalty under Section 112 of the Act is wrong and in the same way penalty cannot be
imposed under Section 114A of the Act.

41 Being aggrieved with the impugned order, the appellant no. 2 filed appeal,

interahia, on the following grounds: -

(1) Searches were conducted simultanecusly by two teams of officers and only
partner Shri Jay P. Vithlani attended the same. Searches were conducted continuously
and even upto late night. It was obvious thal one may get tired and come under pressure
due to excess excursion, in such a situation statements recorded during search and
investigation cannot be considered as voluntary statement.

(i) The confessional statement is not corroborated by other evidences. No
physical weighment of stock was conducted durng the recording of panchnama and it

was amved on pro rata basis which cannot be considered as evidence of shortage

{iid) The payment of duty made during investigation cannot be taken as
confession of illegal clearance without any concrete and reliable corroborative evidences.

{iv) The appeilant feels that powers of de-novo proceedings are not given
correcting mistake committed in the Order-In-Criginal,

5. Personal hearing in the matter was attended to by S/Shn R.T. Vajani,
Consultant, Subhash Bordia, Chartered Accountant and Niral Shah, Chartered
Accountant for both appellants and reiterated grounds of Appeal. They submitted that no
personal hearing was held on 20.01.2016 and no written submission of personal hearing
was recorded by the adjudicating authonty in de-novo proceedings, that in fact the
adjudicating authority asked for copy of their submissions before the then adjudicating
authority and copy of submissions before the then Commissioner (Appeals), Central

Excise, Rajkol, which they gave subsequently to him. ¢:: r_w.,__l:ﬁ
P
5.1 On merit of the case, they submitted that no goods were seized by the

department and all goods had been cleared by the appellants on payment of duty; that
the impugned order is not legal and proper and based on statements without any
corroborative facts.

Page No. & of 14
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= Findings:
6 | have carefully gone through the facts of the case, impugned order,

grounds of appeals and submissions made by all the appellants. | find that the issues to
be decided in the present appeals are that

(i) whether the impugned order has been passed in terms of Order-In-Appeal
dated 28.08 2014 or not,

(i)  whether confirmation of demand of Customs Duty of Rs. 7 84 831/ for
shorlage of goods imported duty free under Notification No. 52/2003-Cus.
dated 31.03.2003 along with interest under Section 28 AB of the Act is
proper or not;

(i)  whether confiscation of 24260 304 Kgs. of mix metal scrap valued at Rs.
25 67 6086/- removed from Customs Bonded Warehouse is correct or not.

(W) whether goods not available for confiscation can be confiscated and
redemption fine of Rs. 6,50 000/ in lieu of confiscation can be imposed or
not;

(vi  whether imposition of penalty of Rs. 7,84 B31/- under Section 114A of the
Act is proper or not;

(viy whether personal penalty of Rs. 1.00,000/- imposed on Appellant No. 2
under Section 112 of the Act is proper or not.

7. The appeliants submitted that no personal hearing was held on 20.01.2016.
Hence, the documentary evidences that personal hearing took place on 20.01.2016 were
called for from the department The department vide letter dated 15082017 submitted
copy of the records of personal hearing dated 20.01.2016 duly signed by the lower
adjudicating authority and Shn R.T. Vajani, Consultant, wherein it has been submitted
that “a letter of even no. (F.No. V.74/15-13/ADJ/2010) dated 12.01.2016 regarding
personal hearing was issued lo the appellant and the same was received by the assessee
on 15.01.2016. A copy of dated acknowiedgement obfained from the assessee is sent
herewith along with a copy of PH letter dated 12.01.2016 and a copy of record of personal
hearing held on 20.01.2016 for ready reference.” Hence, to say that no P H. took place on
20.01.2016 is incorrect and not sustainable at all. & ;ﬁ:rr‘.*:..
7.1 The appellant No. 1 argued that the adjudicating authority has failed to -
follow the specific instructions contained in the remand order dated 28.08 2014 passed by

the then Commissioner {Appeals), Central Excise, Rajkot in the matter of appeal filed

against Order-In-Criginal No. 11/ADC/2013 dated 13.01.2013 passed by the Additional

Commissioner, Central Excise, Rajkol | find that the then Commissioner [(Appeals),

Central Excise, Rajkot vide Order-In-Appeal dated 28 08.2014 held as under: -

B, On prima-facie perusal of case records avaiabie with this office (e Show
Cause Nollce submission made by the appellan! during the course of adiudication, Order-
in-Crginal, Appeal Memorandum, Sfay Apphcaiion and records of Personal Hearng befare

thes authority. | observe as under
Page Ho, 7 of 14
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(i} In para 2 of Show Cause Nolce if & meniioned thal “whech were sezed under
Parnchrama dated 1807 2008 In para 23 of tha Crder-in-0nginal, ¥ i5 mentionad thaf
"subsequently all the maferials avalsble in the factory premises were plated under
seizure” During investigabion, mix metal scrap of 24.2689 304 kgs was found short

However, it seems that the same quantilfy 15 also sezed and ordered for confiscaton. n
onder partion, confiscation of 24, 269 304 kgs. of mix melal scrap /5 ordered and redempion
fine of Rs 2 50 0005~ i5 oroered. However, the aopedlant has swbmilfed thal neifher any
goods weng seized from them nor the goods were avalable for confliscation. Thus, if /s nof
forthcomming as fo what quamiily was sewzed (Le enbire stock hywng m balanoe or mvx melal
scrap of 24, 268 304 kgs. ), and whether the same was released provisionally, or ofhenwise
subsaquanlly on execution of Bond / Bank Guaraniee, or the same was reieased
uncondiionally to the appelant. as the appellant has wsed the materal for manufacture of
finished goods o arrive-al correct positon of shortage of raw malerials.

(i} Tive one of the partner of appefant St Jay Vithiani is sseed Show Cause Nofice as o
why penally under section 172 of the Cusfoms Act, 1962 showld nol be impased upan him

in para 28 of the Order-in-Cnginal, & 15 discussed that he was hable o personal penally
under the prowisions of the Cusfoms Acl 1962 However, m order porfion of Cnder-in-
Cnginal, medter he is ordeved exonevaled nov any penally is imposed upon him A Sapy of
fhe impugned order is nal even marked (o him

7 In viaw of foregoing discussion, | find thal certain poinls are required fo be
faken care / discussed Jordered propenly during the course of adudicalion. Hence, without
gong Indo further menits al this junclure, | leel § appropriale o remand the case back o
fower: authonly for de-nove adiedication in fiment of the case The lower authorily s
directed fo issue suitable speaking order in sccordance with the prowvisions of law for the
tirme beirg in force after prowding opportunity fo the appelants for their submission.
(Emphasis supphied)

7.2 | find that the remand order had directed to issue suitable speaking order in
accordance with the provisions of law and all issues were left open in de-novo
proceedings to be decided by the lower adjudicating authority after providing opportunity
to the appellant for their submission, which has been followed by the lower adjudicating

iy :‘;9_!-
7.3 The appellant No. 1 has submitted that the lower adjudicating authority has
falled to note that the actual weighment was not carned out during panchnama. | find that

authority as discussed in Para 7 above.

no such argument had been raised by the appellant either before the original adjudicating
authonty or before the appellate authority last time and also during de-novo proceedings.
The appellants have never rebutted the facts recorded in panchnamas drawn at both the
premises of the appellant, which very clearly state that physical weighment of goods lying
at both the premises were carmed out. The depositions made by the appellant No. 2 under
his statements recorded on various dates also admitted the shortage of imported raw
matenal, and the statements were not retracted. Hence, the argument of the appeliant
No. 1 at this stage that the actual weighment was not camed out during panchnamas
cannot be accepted at all,
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- T4 The appellant No. 1 argued that the impugned order has been issued only
on the basis of confessional statement of one of the partners without corroborative
evidence. | find that the documents available on record establish that simultaneous
searches were conducted at both the premises of the appellant No, 1 on 18 07 2008
during which incriminating documentsirecords such as foundry process register, sub-
standard and waste register and export of finished goods register were recovered under
runming panchnamas dated 18.07.2008 to 20.07.2008. It s also on record that physical
weighment of mix metal scrap lying at both the premises were underaken On
compilation of outcome of physical weighment with the stock recorded in the statutory
record, shortage of 24 260.304 kgs of mixed metal scrap was noticed. Relying on
documents seized and panchnamas drawn during search operation and cutcome of
physical weighment of the goods lying al both the premises and statement dated
05.05.2009 of the appeliant No. 2 wherein he categorically admitted that the imported raw
matenals had been cleared over a penod of tme to various unregistered buyers,
confirmation of duty demand by the lower adjudicating authority is comrect, legal and
proper and cannot be faulted with.

7.5 It is also a fact that Appellant No.2 had, at no point of time, rebutted the oral
and documentary evidences resumed during the investigation and has never stated to
have given statements under duress and that statements were not voluntary. From the
seized documentary evidences of the Appellant No. 1. result of physical weighment
carried out under running panchnamas dated 18.07 2008 to 20.07.2008 and statements
of Appellant No. 2, it is established that Appellant No. 1 had clandestinely removed the
imported raw maternals procured duty free under Notificabon No. 52/2003-Cus. dated
31.03.2003 without recording clearance thereof in statutory records; without intimating
such removals to the department and without payment of Customs duty even though the
said goods were not utilized for the intended purpose and thereby contravened the
condiions stipulated in the said Notification. These are substantial and admissible
evidences in the form of documentary and oral evidences on record resumed from
Appellant No. 1. | find that the lower adjudicating authority refied on Panchnama dated
18.07.2008 to 20.07.2008 drawn at Khatia Patia premises and Panchnama dated
18.07 2008 to 22 07.2008 drawn at GIDC, Dared, Jamnagar and the statement dated
20.11.2009 of Appellant No. 2 admitting that shorlage of imported raw materials of
24,2609 304 Kgs. which was cleared to various unregistered buyers at factory gate over a
period of time, without invoice and without payment of duty and without utilizing the same
for manufacture of their final products and that the details of clearance were not available
as the same were destroyed. % % p.
e

7.6 | find that the fact of removal of duty free imported raw materials to
unregistered buyers at factory gate without invoice, without payment of duty and without
utiizing the same for manufacture of their final products. Hence, the appellants have
willfully, intentionally and deliberately avoided following requirement of Customs Law

while removing the imported raw materials procured duty free, and unlawful means were
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-~ adopted by them with intent to evade payment of Customs duty. All the above facts
decisively conciude that the removals of imported raw materials were of clandestine
nature which resulted in loss of Government Revenue. The evasive mind and mens-rea
of the Appellants are clearly established. Therefore, | hold that the removal of imported
raw materials in this case was of clandestine nature with intent to evade payment of
Customs duty.

1.7 | alse find that admitted facts need not be proved as held by the Hon'ble
Apex Court in the case of Systems & Companents Private Limited reported as 2004 {165)
ELT 136 (SC); by the Hon'ble CESTAT in the cases of Alex Industries reported as 2008
{230) ELT DO73 (Tri-Mumbai), M/s. Divine Solutions reported as 2006 (206) E.L.T. 1005
(Tri. (Chennai), wherein it has been consistently held that Confessional statements would
hold the field. Hon'ble CESTAT in the case of M/s, Karori Engg. Works reported as 2004
{(168) EL.T. 373 (Tn. Del), has also held that “confessional statement 15 a substantial

piece of evidence, which can be used against the maker.”

7.8 | find that the ratio of the judgment of Hon'ble Supreme Court of India in the
case of CCE, Mumbai Vs, M/s. Klavert Foods India Pvt. Ltd reported as [2011-TIOL-76-

SC-CX], is applicable in the present case, wherein it is held that: -

18 During the cowse of arguments earmad counsel appeanng for the respondant submitted
befora us that atthough the aforesand statements of Managing Parlmer of the Company and
other persons were recorded during the course of judicial proceedings bu! tha same were
refracted stalerments, amd Mherafore, they cannal be refed upon Howewver, the siatermernis
were recorded by the Caniral Excise Officars and they warg nol police officars Therafore,
such stalemenis made by the Managing Parmer of the Company and oiher parsons
contaiming all the dotails abowl the funchoming of the company Wihich cow'd be made only with
. of the re. das and therafove could nol have been
COBITID) Uress o jon. We see no reason why the aforesaid stalements
maae In the circumstances af the case showd not be consdered, looked info and relied
tpon,

dicid

19. We are of the considersd opinion that if 15 esfablished from the record thatl the
aforasaid statements weare given by the concemed persons out of their own volihion and thers
is no alegabion of threal, force, coercion, duress or pressure being uiifized by the officers lo
axiract the statements which cormoboraled each other Besides, the Managing Partner of the
Company an his own volition deposited the smount of Rs. 11 lakhs lowards excise duly and
tharafore in the facts and circumstance of the prasent case, the aforesaid statemant of the
counss for the respondents cannal be accapled. This fact cleary proves the conclusion thal

the statements of the concernad parsons were of their voliion and not ouwlcoms of any
duress,

-

{

ook
s i
"T’."h"-' ._‘_,-r"

[Emphasis suppifed)

7.8 | also find that Appellant No. 1, accepting duty liability, deposited Rs.
3,00,000/- on 20.05.2009 and Rs. 3,50,000/- on 26.05.2009 towards duty on quantity of
imported raw material found short, which establishes that the Appellants have accepted
their liability to pay Customs duty during investigation, after detection of the case by the
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department. The documentary and oral evidences in the case, establish that Appellant
Mo 1 had indulged in illicit removal of imported raw matenals procured duty free under
Notification No, 52/2003-Cus. dated 31.03.2003 and the said goods were not used for
ntended purpose but removed clandestinely without payment of duty equivalent to
customs duty foregone at the time of its importation. | find that the statements made by
them are inculpable and valid evidences because they are voluntary in nature. Hence, |
uphaold the impugned order confirming demand of customs duty of Rs. 784 831/-
Conseqguently, the confirmed demand Is required to be paid along with interest at
applicable rate under Section 28AB of the Acl, and | uphold the same

8 The appellant contended that the goods can't be confiscated as the goods
are not seized and hence not available for release. | find that the adjudicating authority
has also held that the goods are not available for confiscation, which are the facts also,
however he has imposed redemption fine of Rs. 6.00,000/-. | find that it is now settled
position of law that when goods are not available for confiscation, goods can't be
confiscated and no redemption fine in lieu of confiscation is imposable in such cases |
find that CESTAT, New Delhi in the case of Dev Anand Agarwal - 2016 (337) ELT 397
{Tn.-Del.) observed as under -

"11. There is howaver force in the contention of the appallant that the goods which had
bean cleared without any bond and were nol avalable for confiscalion, no redemplion fine
can be imposed Thus only goods which were sewzed can be confiscated and redemplion

fing imposad theraon.

B.1 CESTAT, Abhmedabad in the case of Quippo Energy Private Limited
reported as 2016 (331) ELT 617 (Tri. -Ahmd.), observed as under; -

18. We find that the appellant acled uhder a hona fide belief that the activities underdaken
by them would not amount to manufacture. It is the case of interpretation of the provisions
of faw and therefore, the imposition of penallies on the appelants ara nal warmanted. If (5
noted that the goods were [rof] availabie for confiscation It is well seftfed that if the qoods
are avaifabie, the same cannol be confiscated Accardingly, Hhe confiscation of goods and
imposition of penally canmot big sustaingd. o -}_h.“n !

8.2 The larger bench of CESTAT in the case of Shiv Kripa Ispat Private Lirniledf
reported as 2009 (235) ELT 623 (Tn -LB) relying the decision of Hon'ble High Court of
Punjab & Haryana in the case of Raja Impex Private Limited reported as 2008 (229) ELT

185 (P&H) and decision of Hon'ble CESTAT, New Delhi in the case of Chinku Exports
reported as 1989 (112) ELT 400 (Tribunal) [affirmed by Hon'ble Supreme Court reported

as 2005 (184) ELT A36(5.C )] held that “goods cannot be confiscated when nof available

and redemption fine not imposable.” In view of above, | am of the considered view that
since goods are not available for confiscation, the same cannot be confiscated and
redemption fine in lieu of confiscation cannot be imposed. Accordingly, redemption fine
impased under the impugned order is not imposable and the same s set aside.
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9 As regards to penalty imposed on Appellant No. 1 under Section 114A of
the Act, they contended that the adjudicating authority failed to prove any improper
import hence imposition of penalty under Section 112 of the Act is wrong and in the same
way penalty cannot be imposed under Section 114A of the Act, which | find is not correct
as very opening paragraph of Section 114A of the Act says where duty has not been paid
by reason of suppression of facts, penalty equal to duty determined is payable. | would
like to reproduce Section 114A of the Act, which reads as under: -

Penalty for shon-levy or non-fevy of duly in certain  SECTION [114A. cases. - Whave the
duly has nol besn levied or has been shor-lewad or he inferest has not been charged of
paid or has [xxx] bean part paid or the duly or inferest has bean errongously refunded by
raasan of collusion or any wiful mis-siatement or suppression of facts, the person who s
hable to pay he duly or inferes!, as the case may ba, as determined under [sub-section (8}
of section ZB] shall also be liable fo pay a penally equal to the duly or inleras! so
dlatermingd,

{Emphasis supplied)

9.1 | find that Section 114A of the Act stipulates that when Customs duty along
with interest is payable but has nol been paid by reason of suppression of facts, the
person who is liabie to pay duty shall also be liable to pay penalty equal to the duty so

determined.

92 The facts of the instant case reveal that Appellant No. 1 had imported mix
metal scrap duty free under Notification No. 52/2003-Cus. dated 31.03.2003. condition (a)
which stipulates that the imported goods shall be used for the purpose of manufacture of
export of goods by the export-oriented unit. Since, the appellant has not used the goods
imported for the declared purpose of export, but removed the same clandestinely to
unregistered dealers, they have violated the conditions of the MNotification and therefore
exemption from customs duty is not available and hence not allowable to them. The
appellant has diverted the imported goods and did not use for the purpose declared by
them and suppress this fact from the department, they are liable to penalty equal to duty
evaded as per Section 114A of the Act. Hence, | uphold imposition of penalty of Rs.
7,84 B31/- equal to duty under Section 114A of the Act.

o ol
10 Appellant No. 1 has also contended that duty has been confirmed under
Section 28 of the Act, however, duty can be recovered or paid by EOU under Section
3{1) of the Central Excise Act, 1944 | find that Section 3({1) of the Central Excise Act,

1944 stipulates that Central Excise duty is to be charged and recovered on all excisable
goods which are manufactured in India. The facts involved in the instant appeals reveal
that Appellant No. 1, being 100% EOU, had imported these goods duties free under
Notification No. 52/2003-Cus. dated 31.03.2003. As discussed above. the said
Motification allows duty free import of raw materials by Export-Onented Undertaking
subject to condition that raw materials so imported shall be used for the purpose of

manufacture of export goods. However, appellant No. 1 had not used such imported raw
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~ materials for manufacture of goods to be exported, but clandestinely cleared the said

goods to un-registered dealers located in India, which is in violation of Notification and
therefore, the proceedings were rightly initiated for recovery of customs duty under
Section 28 of the Act demanding customs duty foregone at the time of importation of the
said raw materials as the same were not used for manufacture of goods to be exported.
This argument of the appeilant is not sustainable and | reject the same.

1. The Appellant No. 2 has argued that the adjudicating autherity failed to
prove any improper import hence imposition of penalty under Section 112 on Appellant
No. 2 is not comect. | find that the lower adjudicating authority has imposed penalty of Rs.
1,00,000/- on Appellant No. 2 under Section 112 of the Act, which is reproduced as

under: -
Eechion 112: Panally for improper importalian of goods. el — Any parsarn, -

{a) who,_in relation tp any goods, does or amifs fo do any act which act or omission would
render such goods ifalie to confiscalion under section 111, ar abels the doing or
omission of such an sct or

{b} who acguwes possession of oF & @ any way concemad in Ccamying Rmong,
depositing, harbouring, keeping, conceaing, seliing or purchasing. or in any other
manner dealing with any goods which he knows or has reason (o believe are hable fo
confiscalion under sechon 111,

shall be liable. -

{i) in the case of goods in respect of which any profubiion 15 in force under this Act
or any other law for the time being in force, fo & penally nof exceeding the value of the
goods or five thousand rupees, whichever is the grealer;

i} in_the case of dutiable goods, other than prohibifed goods [0 2 penaity nol
excesding the duty sought to be evaded on such goods or five thousand rupees,
whichaver is the grealer.

11.1 Section 112 of the Act stipulates that person does or omits to do any act
which act or omission would render such goods liable to confiscation or abets the doing
or omission of such an act or concerned in removing, selling or purchasing of imported
goods, which he knows or has reason to believe that the goods are liable to confiscation,
then penalty is imposable upon such person. In the instant case, Appellant No. 2 has
knowingly concerned himself in diversion of the imported raw materials procured duty
free for the purpose for which it was not allowed to be imported duty free, He also actively
involved himself in removal of imported raw materials from Customs Bonded Warehouse
without following any procedure as stipulated and without payment of Customs duty
foregone at the time of its importation. Hence, he rendered himself liable to penalty under
Section 112 of the Act. Therefore, | uphold penalty imposed under Section 112 of the Act
following the judgment of the Hon'ble Madras High Court in the case of C. Eswaran
reported as 2014 (306) E.L.T. 264 (Mad.), which has held as under: -

‘8 it is frue that the statutory authority mposed penalty on the firm as wel as on the
partner. The finding recorded by the orginal authority was confirmed in appeal, The
igality and correctness of the order was once again lested by the CESTAT The
CESTAT being the Fnal fact finding authorly arnved al a conclusion thal there was
clinching evidence lo show hat the appellant imported the weaving flooms by fabricating
the records and engraving the year of manufaciure
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8. The only gueshon raised in the present appeals i as lo whether the stalufory
autharity was jushified in imposing fine on the firm as well as an the parimer,

H? Sac':‘run 11'2{5,.1 .:uf the Gusrcms Act, TQEEpmwn'as EJ"rE! _ﬂm&ﬂwﬂ_

gmu's in ques:m were imparted in the name nfn"ne firm hjr name M/s Srr Fi'am Tex
The appeiiant in C.M.A No. 811 of 2012 in hus capaciy as the partner abetfed the firm
fo commil the offance. Therefore, the statufory autharily was fully fustified i imposng
fine on the firm as well 85 on the partner.”

12. in view of above findings, | uphold confirmation of demand of Customs duty
of Rs. 7,84 831/ along with interest and imposition of penalty of Rs. 7,84 831/~ under
Section 114A of the Act on Appellant No, 1 and personal penalty of Rs, 1,00,000/- on
Appeliant No. 2 under Section 112 of the Act. However, | set aside redemption fine of Rs.
6,00,000/- imposed by the lower adjudicating authority.

1.3 fterraial gr o &1 715 afie! @1 FveR e adid 4 [ a8 |
12.1 The appeals filed by the appellants stand disposed off in above terms.
.
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9 The only question raised in the present appeals 15 as o whether the statutory
authonty was justified in imposing fine on the firm as wall a5 on e parner

10,  Section 112(a) of tha Customs Acl, 1962 prowides thaf nat galy Ihe PErER0 wihd is
instrumental it gging a particular sct by violiting the provisions of the Act bul alsa the
person_who abets it or comymls such act is also lable for payment of penalty. The
goods i Mﬂmmmpuﬂadmhﬁenmafrnuﬁnﬂ by name M. Sri Ram Tex
The appellant in CMA No. 811 of 2012 in his capacily as the partner abefied the firm
fo commit the offence Tharsfore, the statutory suthonly was fully justified i impasing
fing of the firm as well ason the partner

12 In view of above findings. | uphoid confirmation of demand of Customs duty

of Re 7.84 B31/- along with interest and imposition of penalty of Rs 7.84.831/- under

Section 114A of the Act on Appellant No. 1 and personal penalty of Rs 1.00.000/- on

Appellant No. 2 under Section 112 of the Act. However, | set aside redemption fine of Rs.
" 6,00.000/- imposed by the lower adjudicating authority

122 aireratan g el 3 18 ardier a1 e SuiE ol & e w el
12.1 The appeals filed by the appeliants stand disposed off in above terms.
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