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:: ORDER IN APPEAL ::

The present appeal has been filed by Mis. Applied Auto Parts Private \5—)7
Limited, Plot No. 1610. Road F & 7A Comer, Almighty Gate, Lodhika GIDC, Kalawad
Road, Village — Metoda, Distt. Rajkot (hereinafter referred to as “the appellant”) against
Order-in-Original No. 32/DiAC/2016-17 dated 29.09.2016 (hereinafter referred to as "the
impugned order”) passed by the Assistant Commissioner, Central Excise Division-|,
Rajkot (hereinafter referred to as the lower adjudicating authority”).

2 The facts of the case are that during audit for the period from 2008-10
to 2010-11, it was noticed that the appellant had availed ceriat credit of service tax
paid on outward transportation charges for the clearance of their finished goods.
The jurisdictional Range Officer called for details of cenvat credit taken on outward
transportation charges and scrutiny of information revealed that the appeliant had
availed cenvat credit of Rs. 2,97,347/- on outward transportation charges during the
period from March, 2009 to March, 2013, Show Cause Notice No. V.B4(4)-
24/MP/D/2010-11 dated 30.05.2013 was issued to the appellant demanding wrongly
availed Cenvat credit of Rs. 2,97,347/- along with interest under Rule 14 of the Cenvat
Credit Rules, 2004 (hereinafter referred to as “the CCR, 2004) read with Section 11A
and Section 11 AA (for interest) of the Central Excise Act, 1344 and imposing penalty
under Rule 15 of CCR, 2004 read with Section 11 AC of the Central Excise Act, 1844,
The lower adjudicating authority adjudicated the show cause notice vide impugned
arder wherein he confirmed demand of Rs 2,97,347/- under Rule 14 of the CCR 2004
read with Section 11A(4) of the Act; also ordered interest under Rule 14 of the CCR,
2004 read with Section 11AA of the Act and imposed penalty equal to cenvat credit
involved under Rule 15 of CCR, 2004 read with Section 11AC of the Act.

il

Being aggrieved with the impugned order, the appeilant preferred the
nresent appeal on the grounds that the findings of the lower adjudicating authority that
the transactions are not on F.O.R. basis are not only bad in law but not based on facts
as the purchase order clarifies that the delivery is at the destination and the assessable
value of the goods on which duty has been paid is inclusive of transportation charges;
that it is settled law that if transactions are on F.O.R. basis, cenvat credit is aliowabie,
that the department had knowledge of the fact that the appeliant is availing credit of
service tax paid on outward transportation charges and hence the demand is time
sarred; that penalty of Rs. 2,97,347/- imposed by the lower adjudicating autharity is not
sustainable on the above grounds, _{; ! :} ;}
4 Personal hearing in the matter was attended to by Shri Paresh Sheth,
Advocate who reiterated the grounds of appeal and also submitied that the place of
removal is buyer's premises in case of all sales made to M/s VE Commercial Vehicles
Limited, Pithampur and the transportation cost upto that plant/place of delivery is

included in the price on which Centra! Excise duty has been paid by them as per
Pags Mo 3of 10
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Section 4(1)(a) of the Central Excise Act, 1944; that in such case cenvat credit of :
service tax on GTA paid by them is available as the place of removal is place of delivery L/.;}
at Pithampur as has been laid in many case laws, he relied upon CESTAT, “‘u
Ahmedabad's decision in the case of Kelvin Plastics Pvt. Ltd. vide Order No.
A/11381/2017 dated 21.03.2017and OlA No. BHV-EXCUS-000-APP-258-16-17 dated
21.03.2017 passed by Commissioner (Appeals), Central Excise, Rajkot in the case of

Arya Metacast Pvt. Ltd.

FINDINGS:

5. | have carefully gone through the facts of the case, impugned order,
grounds of appeal and submissions made by appellant. The limited issue to be decided
in the present appeal is that whether the impugned order passed by the adjudicating
authority disaliowing cenvat credit of service tax pad con outward transportation
charges, is correct or otherwise.

6. | observe that definition of “input service” as provided under Rule 2(l) of
Canvat Credit Rules, 2004 reads as under -

(1) "input service” means any service,-

(it  used by a provider of taxable service for providing an output service;
ar

fil used by the manufacturer, whether directly or indirectly, in or in
relation fo the manufacture of final products and clearance of final
products upto the place of removal

and includes services used in refation to sefting up, modermization, renovalion or
repairs of a factory, premises of provider of output service or an office relating to
such fectory or premises, advertisemen! or sales promotion, market research,
slorage upfo the place of removal, procurement of inputs, accounting, suditing,
financing, recrutment and gquaiily confrol, coaching and [raining. computer
networking, credit rating, share regisiry, and secunty. inward transportation of inputs
or capital goods and putward transporiation upto the place of removal,”

{Emphasis supplied)

6.1 From the above, it is observed that “input service” means any service
used by the manufacturer, whether directly or indirectly, in or in relation to manufacture
of final products and clearance of final products upto the place of removal, with the
inclusions cutward transportation upto the place of removal. It is therefore very clear
that as per main clause - the service should be used by the manufacturer which has
direct or indirect relation with the manufacture of final products and clearance of final
producis upto the place of removal and the inclusive clause restricts the outward
transportation upto the place of removal. As per the provisions of Section 4(3)(c) ":’[-'ﬁ H; Fy
Central Excise Act, 1944, “place of removal® means a faclory or any other place or
premises of production or manufacture of excisable goods; a warehouse or any other
place of premises wherein the excisable goods oave been permitted to be stored
without payment of duty or a depot, premises of a consignment agent or any other place
or premises from where the excisable goods are to be sold

Page N3, & of t0
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8.2 | also observe that CBEC, New Delhi vide Circular No. §7/8/2007-ST
dated 23.08.2007 has clarified admissibility of Cenvat credit in respect of service tax

paid on goods transport by road. | would like to reproduce relevant text, which reads as
under:

‘i) ISSUE: Up to what stage a manufacturer/consignor can take credit on the service tax
paid on goods transporn by road?

COMMENTS: This issue has been examined in great detail by the CESTAT in the case
of Mis Gujarat Ambuja Cements Ltd. vs CCE, Ludhiana [2007 (006) STR 0248 Tri-0]. In
this case, CESTAT has made the following observations:-

“the post sale transport of manufactured goods is nol an input for the manufacturer/consignor
The two clauses in the definttion of ‘nput services' fake care lo circumscrnbe input credi by
siating thﬂl! senice uﬂﬂd in mlatmn {a] .rms d&aram:s fmm the p.l'aca- UF rgrmuai and sarnvice used

clause da&s :mt msmm franspr:rn Sarvice in paﬂmuiar The saﬂﬂnd .:iausa ras:rmts transport
service credit upfo the place of removal When these fwo clauses are read logether, it becomes
clear that lransport service credit cannot go beyond transport upto the place of removal, The
iwo clauses, the one dealing with general provision and other dealing with a specific item, are
not fo be read disjunchvely so as to bring about conflict fo defeat the laws' scheme. The
purpose of interpretation is to find harmony and reconcidinion among e vanous provisions”.
similarly, in the case of M/s Ullratech Cements Lid vs CCE Bhavnagar 2007-TOIL-428-
CESTAT-AHM, it was held that after the final products are cleared from the place of removal,
there will be no scope of subsequent use of service to be treafed as input. The above
ohservalions and views explain the scope of the relevant provisions cleanly, corractly and in
accordance with the legal provisions. in conclusion, a manufacturer / consignor can lake credif
o1 the service tax paid on outward transport of goods up fo the place of removal and not beyond
that,

8.2  In this connection, the phrase ‘place of removal’ needs delermination laking ntoc account
the facts of an individual case and the applicable provisions, The phrase place of removal’ has
not beer defined in CENVAT Credit Rwes. In terms of sub-rule (t) of rule 2 of the said rutes, if
any words or expressions are used in the CENVAT Credit Rules, 2004 and are not defined
therein buf are defined in the Central Excise Act, 1944 or the Financo Acl. 1994, they shall have
the same meaning for the CENVAT Credit Rules as assigned to them in those Acts. The phrase
‘vlace of removal' is defined under section 4 of the Central Excise Acl, 1844, Il states thal, -

‘place of removal” means-

fi) a factory or any other place or premises of production or manufacture of the excisable
goods ,

{if} a warshouse or any other place or premises wherein the axcisable goods have been
permitted to be stored without paymeant of duty |

(i) a depol, premises of a consignment agent or any other place or premises from
where the excisable goods are to be sold after thew clearance from the factory. fram whare such
goods are removed.”

It is, therefore, clear that for 8 manufacturer fconsignor, the eligibiiity to avail credit of the
sefvice lax paid on the fransportalion during removal of excisable goods wouwld  depend upan
the place of removal as per the definition. In case of a facfory gate ~ale, sale from a non-duly
paid warehouse, or from a duty paid depot (from where the excisalble goods are  soid, after
their clearance from the factory), the determination of the ‘place of removal’ does not pose much
problem. However, thers may be situations where the manufacturer /consignor may claim that
the sale has taken pilace al the destinafion pont because in terms of the sale contracl
Jagreement (i) the ownership of goods and the  propedy in the goods remained with the seller

of the goods HWl the defivery of the goods in accapiable condition lo the purchaser at his door, ﬁ

step, (i) the seller bore the risk of loss of or damage fo the goods during transit fo the
destination; and (i) the freight charges were an integral parf of the price of goods. In such
casaes,_the credil of the service fax paid on the iransportation up fo such place of sale would be

admissible if it can be established by the claimant of such ::m::m that {hu sale and the transfer of
] in ferms af inifion as ungder fl X Act 1844
T 2 E . ! F Lt h L 3 r o i - - e - =T f

(Emphasis supalied)
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6.3 The above circular was modified vide CBEC Circular No. 988 /12 / 2014
— CX dated 20.10.2014. The relevant para of said circular reads as under:

*4) Instances have come lo notice of the Board where on the basis of the claims of the

Vg E 2 - g 1R (HET (a8
This is a devigtion from the Board's circular and is also cunr
subject.

5) It may be noted thal there are very well laid rules regarding the time when property in goods
is transferred from the buyer to the seller in the Sale of Goods Ac. |, 1830 which has been

referred al paragraph 17 of the Associated Strips Case (supra ) reproduced below for ease of
referance -

"17. Now we are lo consider the facts of the preseni case as lo find out when did the transfer of
possession of the goods fo the buyer occur or when did the property in the goods pass from the
sellar to the buyer Is it at the factory gale as claimed by the appellant or is it al the place of the
buyer as alleged by the Revenue? In this connection it is necessary fo refer fo cerfain provisions
of the Sale of Goods Acl, 1930 Section 19 of the Sale of Goods Act provides thal where there
is a contract for the sale of specific or ascerained goods the property in them is trensferred (o
the buyer at such time as the parties to the contract intend if to be fransfamed. Intention of the
parties are lo be ascerfained with refarence to the terms of the confract, the conduct of the
parties and the circumstances of the case. Unless a different intention appears, Ihe rules
contained in Sections 20 to 24 are provisions for ascertaining the intention of the parties as o
the time al which the property in the goods /s to pass fo the buyer Section 23 provides thaf
where there is a contract for the sale of unascerlained o future goods by description and goods
of that description and in a deliverable stale are uncondibionally approprated fo the contract,
gither by the seller with the assent of the buyer or by the buyer with the assent of the seller, the
property in the goods thereupon passes to the buyer. Such assent may be expressed or implhied
and may be given either before or after the appropriation is made, Sub-section (2) of Section 23
further provides that where, in pursuance of the contract, the seller delivers the goods fo the
buyer or to a camier or other bailee (whether named by the buyer or not) for the purposes af
transmission to the buyer, and does not reserve the right of disposal, he 15 deemed lo have
unconditionally appropriated the goods to the contract.”

5) It is refterated that the place of removal needs fo be ascertained in term of provisions of
Central Excise Acl, 1944 read with provisions of the Sale of Goods Act, 1930. Payment of
fransport, inclusion of transport charges in value, paymeni of insurance or who bears the rigk
are not the relevant considerations fo ascertain the place of removal. The place where sale

has taken place or when the property in goods passes from the seller to the buyer is the
c tign ne the place 45
{Emphasis supplied)
8.4 The harmonious reading of the above Circulars issued by the CBEC on

the availability of cenvat credit in respect of service tax paid on outward transportation
charges provides that such credit would be admissible only if the claimant establishes
that the sale and the transfer of property in goods {in terms of the definition as under
section 2 of the Central Excise Act, 1944 as also in terms of the provisions under the
Sale of Goods Act. 1930) occurred at the said place. The Circulars very categorically

says that the place where sale has taken place or when the preperty in goods passes -

from the seller to the buyer is the relevant consideration to determine the place of
removal. The facts as to who paid to the transporter, who paid insurance premium or
who bears the risk are not the relevant factors to ascertain the place of removal,

6.5 Section 18 of the Sale of Goods Act, 1830 reads as under:-

19. Propery passes when ilended o pass —
(1) Where there s a confract for the sale of specific or
ascertained goods the property in them is transferred lo the
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buyer at such time as the parties fo the coniract intend / lo be
transfermred. '-':j;
W

{2) For the purpose of ascertaining the intention of the parties
regard shall be had to the ferms of the contract, the conduct of
the parties and the circumstances of the case.

(Emphasis supphed]

8.6 In view of the above provisions of the Sale of Goods Act, 1930, it is clear
that the title of the goods passes from seller to the buyer at such time as the parties o
the contract intend it to be transferred. The Intention is to be ascertained with reference
to the terms of the contract, the conduct of the parties and the circumstances of the
case. In the present case, the appellant has produced sample copies of invoices issued
to their buyers, corresponding purchase orders placed by the buyers, lorry receipts, etc.
to substantiate their claim that the transactions were on F.O.R. basis and that they have
satisfied the conditions stipulated under the provisions of the Act. The scanned image of
sample purchase order No. 1631003721 dated 19.11.2015 placed by the buyer Mis. VE
Commercial Vehicles Limited, is re-produced as under.-
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8.7 The Scanned image of Invoice No, 10911 dated 25.03.2017 issued by the

appellant to M/s. VE Commercial Vehicles Limited. Pithampur is also reproduced as
under:-

W
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6.8 The purchase order placed by the said buyer specifically mentioned “free
on road (F.O.R.) Pithampur Price inclusive of all freight, sterage and unloading charges
till delivery at VECV Plant unioading points” The invoices 1ssued by the nppallant also
specify the term "ou [ : - ; I pre
however not for F.O.R_ transactions”. It has also been declared in the invoices issued by
the appellant that there is no additional consideration either directly or indirectly flowing
back to the appellant over and above the invoice price. Thus, | find that the sale of
goods gets completed and the ownership of the goods is transferred at the doorstep of -~
the buyer in terms of Section 18 of the Sale of Goods Act, 1930, ﬁ‘ﬁ '

6.8 | find that the appellant has produced sufficient documentary evidences to
show that (i) sale of goods had taken place at the destination point; (i) the ownership of
goods and the property in the goods remained with the appellant till the delivery of the
goods in acceptable condition to the purchaser at his door step; (iii) the appeliant bore
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the risk of loss of or damage to the goods during transit to the destination; (iv) the freight
charges were an integral part of the price of goods; and (v) the sale and the transfer of
property in goods occurred at the destination place to prove that the place of removal
was the destination point. Accordingly, | find that the appellant is eligible to avail cenvat
credit of service tax paid on outward transportation charges Hence, | find that the
impugned order is not legally sustainable considering the final order of the Hon'ble High
Court of Karmnataka in the case of Madras Cements Limited — 2015 (40) STR 645 (Kar.)
wherein it has been that -

8 Having heard learned counsel for the parties and considening the facis
and circumstances of this case, we are of the considered view that s long as the
sale of the goods is finalized at the destination, which is at the doorstep of the
burer the change in definition of ‘input service’ which came into effect from 1-4-

2008 would nof make any difference. A perusal of invoices makes it clear that the
goods were o be delivered and sale completed at the address of the buyer and
no additional charge was levied by the assessee for such delivery. From these
facts it is clear that the sale was completed only when the ogods were received
by the buyer. The Circular dated 20-10-2014 issued by the Central Board of
Excise and Customs also, in paragraph-6 makes it clear that ‘payment of
transporl. inclusion of transport charges in value. paymenl of insurance or who
bears the nisk are nol the relevan! considerations to ascertain the place of
removal

g As per the saw Circular, the place of removal has fo be asceriained in

m ntral Excise Act, 1944 read with th 5 Sale of Goods
Act, 1930 which has been dealt with in detal in the said Circular. According io
the provisions of the Sale of Goods Act, 1930 the intention of the parfies as fo
the time when the properly in goods has to pass lo the buyer is of matenal
consideration. The record clearly shows that the infention of the parties was that
the sale would be complete only after goods are delivered by the seller al the
address of the buyer The assessing officer as well as the appellate authority
have heid thal the assessaa wouwid not be entitie:l to the benedt meraly because
no documentary evidence has been adduced lo establish the fact of insurance
coverage by the assessee. In our view, who pays for insurance or bears the risk
of goods in transit would not be a malenal considerahon. The same has also
been made clear by the Central Board of Excise and Customs, Department of
Revenue, Ministry of Finance, in its Circwlar dated 20-10-2014.

12 Since we are of the opinion that the sale had concluded only after the
delivery of the goods was made at the sddress of the buyer, in the facls of the
present case the appellant-assessee would be entitled fo the benefit of Cenvat
credit on Service Tax paid on outward iransportation of goods by the assessee
even after 1-4-2008 The appelani-assessee would thus be entified fo such
benefit for the penod 1-4-2008 to 31-T7-2008 which has baen denied fo it by the
authonties befow

({Emphasis supplied)
6.9 | also find that the above ratio has been followed by the Hon'ble High
Court of Punjab & Haryana in the case of Ambuja Cement Ltd. reported as 2009 (236)
ELT 431 (P&H), wherein it has been held that Cenvat credit of service tax paid on
outward transportation would be admissible to the assessee.

r However, | find that the appellant has produced few sample invoices in
respect of M/s. VE Commercial Vehicles Limited, Pithampur and not in respect of all
such buyers, the basis of which their entire claim for availmentl of cenvat credit of
Service Tax paid on GTA for transportation of fina! products 1w their buyers cannot be
verified. Therefore, | find this case is proper to be remanded to the lower adjudicating
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authority who shall verify documents covering the period under dispute and shall pass

order after affording fair and reasonable opportunities to the appellant to explain their C{
case. The appellant is directed to submit their written submissions along with all relevant W
documents within 2 months from the date of receipt of this order,

71 | find that Commissioner (Appeals) has power to remand as decided by
the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Allays (P) Ltd. reported as
2012(284) ELT 97 (Tri-Del). | also rely upon decision of the Hon'ble Tribunal in the case
of CCE, Meerut-ll Vs. Honda Seil Power Products Ltd. reported in 2013 (287) ELT 353
(Tr-Del) wherein views have been expressed in respect of inherent power of
Commissioner (Appeals) to remand a case under the provisions of Section 354 of the
Act. The Hon'ble Gujarat High Court in Tax Appeal No. 276 of 2014 in respect of
Associated Hotels Ltd. has also held that even after the amendment in Section 35A13)
of the Central Excise Act, 1944 after 11.05.2011, the Commissioner (Appeals) would
retain the power to remand.

B. In view of the above, | set aside the impugned order and allow the appeal
filed by the appellant by way of remand

¢t Felroee Zart ot B e @ Pver s a0t @ B smar
B. The appeal filed by the appellant stands disposed off in above terms

Y
(FAN FA)
T (I

By Reqgd. Post AD.

To, g

M/s. Applied Auto Parts Private Limited ﬂ_'_m A m.ﬁﬁi‘s’._
Piot No. 1610, Road F & 7A Corner, i

Almighty Gate, Lodhika GIDC, EHz A tete, I3 W T U AT,
' Kalawad Road, HowEd 2, Sk shamddnd
| Village - Metoda, | |
Distt, Rajkot enars Az, T - e,
) Rt - Tarehte |
Copy to:
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad,
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
3. The Assistant Commissioner, GST & Central Excise, Division-|. Rajkot
4. Guard File.
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authority who shall verify documents covering the period under dispute and shall pass
order after affording fair and reasonable opportunities to the appellant to explain their
case. The appellant is directed to submit their written submissions along with all relevant
documents within 2 months from the date of receipt of this order.

7.1 | find that Commissioner (Appeals) has power 1o remand as decided by
the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Allnys (P) Ltd. reported as
2012(284) ELT 97 (Tri-Del). | also rely upon decision of the Hon'ble Tribunal in the case
of CCE, Meerut-ll Vs. Honda Seil Power Products Ltd. reported in 2013 (287) ELT 353
(Tn-Del) wherein views have been expressed in respect of inherent power of
Commissioner (Appeals) to remand a case under the provisions of Section 35A of the
Act. The Hon'ble Gujarat High Court in Tax Appeal No. 276 of 2014 in respect of
Associated Hotels Ltd. has also held that even after the amendment in Section 35A(3)

of the Central Excise Act, 1944 after 11.05.2011, the Commissioner (Appeals) would
retain the power to remand.

8. In view of the above, | set aside the impugned order and allow the appeal
filed by the appellant by way of rermand

€ Ffewar Zga g R i o Prenr T 0 @ e amn b
8 The appeal filed by the appeliant stands disposed off in above terms.

ﬂ"'llr;q 3

By Reqgd. Post AD. ?
To, _

Mis. Applied Auto Parts Private Limited, | sz sitet ariw o mes,
Piot No. 1610, Road F & 7A Corner, i

Almighty Gate, Lodhika GIDC, THIE A tEte, TE UF UH WU A,

| Kalawad Foad, | AT e, W m]mr

' Village — Metada, |
Distt. Rajkot FraE TE, A - Ao,
Copy to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2 The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Assistant Commissioner, GST & Central Excise. Division-l, Rajkot.

4 Guard File.
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