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:: ORDER IN APPEAL ::

The present appeal has been filed by M/s. Applied Auto Parts Private

Limited, Plot No. '1610, Road F & 7A Corner, Almighty Gate, Lodhika GIDC, Kalawad

Road, Village - Metoda, Distt. Rajkot (hereinafter referred to as "the appellant') against

Order-in-Original No. 32ID/AC12016-17 dated 29.09.2016 (hereinafter referred to as "the

impugned order) passed by the Assistant Commissioner, Central Excise Division-|,

Rajkot (hereinafter referred to as the lower adjudicating authority).

2. The facts of the case are that during audit for the period from 2009-10

to 2010-11, it was noticed that the appellant had availed cen,'at credit of service tax

paid on outward transportation charges for the clearance of their finished goods

The jurisdictional Range Officer called for details of cenvat credit taken on outward

transportation charges and scrutiny of information revealed that the appellant had

availed cenvat credit of Rs. 2,97,347l- on outward transportation charges during the

period from March,2009 to March,2013. Show Cause Notice No V84(4)-

24tMPlDt2O1O-1 1 dated 30.05.2013 was issued to the appellant demanding wrongly

availed Cenvat credit of Rs. 2,97,347t- along with interest under Rule 14 of the Cenvat

credit Rules,2004 (hereinafter referred to as "the ccR,2004) read with section 11A

and section 11 AA (for interest) of the central Excise Act, 1944 and imposing penalty

under Rule 15 0f ccR, 2004 read with section 11 AC of the central Excise Act, 1944.

The lower adjudicating authority adjudicated the show cause notice vide impugned

order wherein he confirmed demand of Rs 2,97,3471 under Rule 14 of the CCR'2004

read with section 11A(4) of the Act; also ordered interest under Rule 14 of the ccR,

20O4 read with Section 1'tAA of the Act and imposed penalty equal to cenvat credit

involved under Rule 15 of CCR, 2004 read with Section 11AC of the Act'

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal on the grounds that the findings of the lower adjudicating authority that

the transactions are not on F.O.R. basis are not only bad in law but not based on facts

as the purchase order clarifies that the delivery is at the destination and the assessable

value of the goods on which duty has been paid is inclusive of transportation charges;

that it is settled law that if transactions are on F.O.R. basis, cenvat credit is allowable;

that the department had knowledge of the fact that the appellant is availing credit of

service tax paid on outward transportation charges and hence the demand is time

barred; that penalty of Rs. 2,97,347l- imposed by the lower adjudicating authority is not

sustainable on the above grounds.

4. Personal hearing in the matter was attended to by Shri Paresh Sheth,

Advocate who reiterated the grounds of appeal and also submitted that the place of

removal is buyer's premises in case of ali sales made to M/s. VE Commercial Vehicles

Limited, Pithampur and the transportatio;r cost upto that planVplace of delivery is

included in the price on which Central Excise duty has been paid by them as per
Page No. 3 of 10

,'.*



Appeal No: V2l238iRAJl2016

Section a(1)(a) of the Central Excise Act, 1944; that in such case cenvat credit of

service tax on GTA paid by them is available as the place of removal is place of delivery

at Pithampur as has been laid in many case laws; he relied upon CESTAT,

Ahmedabad's decision in the case of Kelvin Plastics Pvt. Ltd. vide Order No.

N1138112017 dated 21.03.2017and OIA No. BHV-EXCUS-000-APP-258-'16-17 dated

21.03.2017 passed by Commissioner (Appeals), Central Excise, Rajkot in the case of

Arya Metacast Pvt. Ltd.

FINDINGS:

5. I have carefully gone through the facts of the case, impugned order,

grounds of appeal and submissions made by appellant. The limited issue to be decided

in the present appeal is that whether the impugned order passed by the adjudicating

authority disallowing cenvat credit of service tax paid on outward transportation

charges, is correct or othenarise.

6. I observe that definition of "input service" as provided under Rule 2(l) of

Cenvat Credit Rules, 2004 reads as under:-

"(l) "input sevice" means any service,-

(i) used by a provider of taxable service for providing an output service;

or

,4v

(ii) used by the manufacturer, whether directly or indirectly, in or in
retation to the manufacture of final products and clearance of final

products upto the place of removal,

and includes servrces used in relation to setting up, modernization, renovation or

repairs of a factory, premlses of provider of output service or an office relating to

such factory or premiseg adveftisement or sa/es promotion, market research,

storage upto the ptace of removal, procurement of inputs, accounting, auditing,

financing, recruitment and quality control, coaching and training, computer

netwo*ing, credit rating, share registry, and security, inward transportation of inputs

or capitat goods and outward transpottation upto the place of removal:".

(Emphasis supplied)

6.1 From the above, it is observed that "input service" means any service

used by the manufacturer, whether directly or indirectly, in or in relation to manufacture

of final products and clearance of final products upto the place of removal, with the

inclusions outward transportation upto the place of removal. lt is therefore very clear

that as per main clause - the service should be used by the manufacturer which has

direct or indirect relation with the manufacture of final products and clearance of final

products upto the place of removal and the inclusive clause restricts the outward

transportation upto the place of removal. As per the provisions of Section 4(3)(c)

Central Excise Act, 1944, 'place of removal" means a factory or any other place or

premises of production or manufacture of excisable goods; a warehouse or any other

place of premises wherein the excisable goods irave been permitted to be stored

without payment of duty or a depot, premises of a consignment agent or anv other place

or premises from where the excisable qoods are to be sold.
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I also observe that CBEC, New Delhi vide Circular No. 97l8/2007-ST

dated 23.08.2007 has clarified admissibility of Cenvat credit in respect of service tax

paid on goods transport by road. I would like to reproduce relevant text, which reads as ,
under:

"(c) ISSUE: Up to what stage a manufacturer/consignor can take credit on the service tax
paid on goods transport by road?

COMMENTS: This issue has been examined in great detail by the CESTAT in the case
of M/s Gujarat Ambuja Cements Ltd. vs CCE, Ludhiana [2007 (006) STR 0249 Tri-D]. ln
this case, CESTAT has made the following observations:-

"the post sale transport of manufactured goods is not an input for the manufacturer/consignor.
The tu;o c/auses tn the definition of input services' take care to circumscribe input credit by
stating that sevice used in relation to the clearance from the place of removal and service used
for outward transooiation uDto the olace of removal are to be trcated as inDut service. The first
c/ause does not mention transport seruice in pafticular. The second c/ause resfricts transpott
service credit upto the place of removal. When these two clauses are read together, it becomes

clear that transpott service credit cannot go beyond transport upto the place of removal,The
two c/auses, the one dealing with general provision and other dealing with a specific item, are
not to be read disjunctively so as to bring about conflict to defeat the laws' scheme. The

purpose of interpretation is to find harmony and reconcilintion amonE t''te vaious provisions".

Similarly, in the case of M/s Ultratech Cements Ltd vs CCE Bhavnagar 2007-TOIL-429-

CESTAT-AHM, it was held that after the final products are cleared from the place of removal,

there will be no scope of subsequent use of service to be treated as input- The above

observations and views explain the scope of the relevant provisions cleady, correctly and in
accordance with the legal provisions. ln conclusion, a manufacturer / consiqnor can take credit

on the seruice tax paid on outl ard transDort of ooods uD to the olace of removal and not bevond

,fb
)

that

8.2 ln this connection, the phrase 'place of removal' needs determination taking into account

the facts of an individual case and the applicable provisions. The phrase'place of removal'has

not been defined in CENVAT Credit Rules. ln terms of sub-rule (t) of rule 2 of the said rules, if
any words or expresslons are used in the CENVAT Credit Rules, 2004 and are not defined

therein but are defined in the Central Excise Act. 1944 or the Finance Act, 1994, they shall have

the same meaning for the CENVAT Credit Rules as assrgrned Io thent in those Acts. The phrase

'place of removat' is defined under section 4 of the Central Excise Act, 1944. lt states that,-

"place of removal" means-

(i) a factory or any other place or premises of production or manufacture of the excisable

goods ;

(i0 a warehouse or any other place or premises wherein the excisable goods have been

permifted to be stored without payment of duty ;

(iii) a depot, premrses of a consignment agent or any other place or premises from

where the excisable goods are to be sold after their clearance from the factory; from where such

goods are removed."

It is, therefore, clear that for a manufacturer /consignor, the eligibility to avail credit of the

service tax paid on the transpoftation during removal of excisable goods would depend upon

the place of removal as per the definition. ln case of a fectory gate '.ale, sale from a non-duty
paid warehouse, or from a duty paid depot (from where the excisable goods are sold, after
their clearance from the factory), the determination of the 'place of removal' does not pose much
problem. However, there may be situations vthere the manufacturer /consignor may claim that
the sale has taken place at the destination point because in terms of the sale contract
/agreement (i) the ownership of goods and the property in the goods remained with the seller
of the goods till the delivery of the goods in acceptable condition to the purchaser at his door
step; (ii) the seller bore the rsk of loss of or damage to the goods during transit to the

destination; and (iii) the freight charges were an integral part of the price of goods. ln such
cases the credit of the se tax aid on the tran orta on u to such ce of sale would hen cn n nla

admissible if it can be established bv the claimant of such credit that the sale and the transfer of
DroDeftv in ooods Iin terms of the definition as under section 2 of the Central Excise Act. 1944

place.'
terms of the n
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6.3 The above circular was modified vide CBEC Circular No. 988 I 12 I 2014

- CX dated 20.10.2014. The relevant para of said circular reads as under:

"4) lnstances have come to notice of the Board, where on the basrs of the ctaims of the
manufacturer regarding freight charges or who bore the risk of insurance, the olace of removal
was decided without ainino the olace where transfer of orooeftv in aoods has taken olace
This is a de ton from the Board's circular and is also contrarv to the leoal position on the
subiect.

5) lt may be noted that there are very well laid rules regarding the time when property in goods

is transferred from the buyer to the seller in the Sale of Goods ltc! , 1930 which has been
referred at paragraph 17 of the Associated Strps Case (supra ) reproduced below for ease of
reference -

"17. Now we are to consider the facts of the presenl case as to find out when did the transfer of
possesslon of the goods to the buyer occur or when did the propetty in the goods pass from the

seller to the buyer. ls it at the factory gate as claimed by the appellant or is it at the place of the

buyer as alleged by the Revenue? ln this connection it is necessary to refer to ceiain provisions

of the Sale of Goods Act, 1930. Sectlon 79 of the Sale of Goods Act provides that where there

is a contract for the sale of specific or asceftained goods the property in them is transferred to

the buyer at such time as the pafties to the contract intend it to be transfened. lntention of the

parties are to be asceftained with reference to the terms of the contract, the conduct of the

parlies and the circumstances of the case. Unless a different intention appears; the rules

contained rn Secfions 20 to 24 are provisions for asceftaining the intention of the parties as to

the time at which the propefty in the goods ls to pass to the buyer. Section 23 provides that

where there is a contract for the sale of unasceftained at future goods by desciption and goods

of that description and in a deliverable state are unconditionally appropiated to the contract,

either by the setler with the assent of the buyer or by the buyer with the assent of the seller, the

propefty in fhe goods thereupon passes to the buyer. Such assenl may be expressed or implied

and may be given either before or after the appropriation is made. Sub-sectlon (2) of Section 23

further provides that where, in pursuance of the contract, the seller delivers the goods to the

buyer or to a canier or other bailee (whether named by the buyer or not) for the purposes of

transmission to the buyer, and does not reseNe the right of disposal, he is deemed to have

unconditionally appropriated the goods to fhe contract."

6) lt is reiterated that the place of removal needs to be asceiained in term of provisions of

ientrat Excise Act, 1944 read with provisions of the Sale of Goods Act, 1930. Payment of

transport, inclusion of transpott charges in value, payment of insurance or who bears the risk

are not the relevant considerations to ascertain the place of removal. The place where sale

has taken olace or when the orooeftv in ooods Dasses from the ss!br-b-@-hsreLi&.
ne the olace of removal.

t

relevant consideralion to
(Emphasis supplied)

6.4 The harmonious reading of the above Circulars issued by the CBEC on

the availability of cenvat credit in respect of service tax paid on outward transportation

charges provides that such credit would be admissible only if the claimant establishes

that the sale and the transfer of property in goods (in terms of the definition as under

section 2 of the Central Excise Act, 1944 as also in terms of the provisions under the

Sale of Goods Act, 1930) occurred at the said place. The Circulars very categorically

says that the place where sale has taken place or when the prcperty in goods passes

from the seller to the buyer is the relevant consideration to determine the place of

removal. The facts as to who paid to the transporter, who paid insurance premium or

who bears the risk are not the relevant factors to ascertain the place of removal.

Section 19 of the Sale of Goods Act, 1930 reads as under:-

19. Property passes when intended to pass.-
(1) Where there is a contract for the sale of specific or

asceftained goods the propefty in them is transfened to the

6.5
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.rr.d to itE ritu

,qJ
buyer at such time as the pafties to the contract intend it to be
transfened.
(2) For the purpose of ascedaining the intention cf the parties

regard shall be had to the terms of the contract, the conduct of
the pafties and the circumstances of the case.

(Emphasis supplied)

6.6 ln view of the above provisions of the Sale of Goods Act, '1930, it is clear

that the title of the goods passes from seller to the buyer at such time as the parties to

the contract intend it to be transferred. The lntention is to be ascertained with reference

to the terms of the contract, the conduct of the parties and the circumstances of the

case. ln the present case, the appellant has produced sample copies of invoices issued

to their buyers, corresponding purchase orders placed by the buyers, lorry receipts, etc.

to substantiate their claim that the transactions were on F.O.R. basis and that they have

satisfied the conditions stipulated under the provisions of the Act. The scanned image of

sample purchase order No. 1631003721 dated 19.11.2015 placed by the buyer M/s. VE

Commercial Vehicles Limited, is re-produced as under:-

6)t
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.!o, tud ra. lltt cd
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i
I

1

i
1
I

'1

I

!!q,c!!|I - -,

_l

ih cs "r r,&*", i'@

I

_*!gia:

/,4--

d,d.hl,dr.F6

1^ vdv! .fu gch.. ,oloi pi6t !*|,.)

I
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6.7 The Scanned image of lnvoice No. 1091 1 dated ZS.O3.ZO17 issued by the

appellant to M/s. VE Commercial Vehicles Limited, Pithampur is also reproduced as

under:-

-8-
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6.8 The purchase order placed by the said buyer specifically mentioned "free

on road (F.o.R )Pithamour Price inclusive of all freicht. storace and unloadin o charoes

CUM
ltoll,'ll
r.!ng Lvrrlca
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till deliverv at VECV Plant unloadino ooints" The invoices issued by the appellant also

specify the term oll r resDonsibil ifu cea as soon as the ooods leave our nremlsesesS

howeve r not for F.O.R. transactions". lt has also been declared in the invoices issued by

the appellant that there is no additional consideration either directly or indirectly flowing

back to the appellant over and above the invoice price. Thus, I find that the sale of

goods gets completed and the ownership of the goods is transferred at the doorstep of

the buver in terms of Section 19 of the Sale ofGoodsAct. 1930.

6.9 I find that the appellant has produced sufficient documentary evidences to

show that (i) sale of goods haci taken place at the destination point; (ii) the ownership of

goods and the property in the goods remained with the appellant till the delivery of the

goods in acceptable condition to the purchaser at his door step; (iii) the appellant bore
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the risk of loss of or damage to the goods during transit to the destination; (iv) the freight

charges were an integral part of the price of goods; and (v) the sale and the transfer of

property in goods occurred at the destination place to prove that the place of removal

was the destination point. Accordingly, I find that the appellant is eligible to avail cenvat

credit of service tax paid on outward transportation charges. Hence, I find that the

impugned order is not legally sustainable considering the final order of the Hon'ble High

Court of Karnataka in the case of Madras Cements Limited - 2015 (40) STR 645 (Kar.) \
wherein it has been that:-

8. Having heard learned counsel for the pafties and considering the facts
and circumstances of th,b case, we are of the considered view that as as the
sa/e of the ooods is ized at the destination which is at the eD of thenel

w

buver. the chanoe in definition of inout service' which came into effect from 1-4-
2008 ld not make anv difference A perusal of invorces makes it clear that the
goods were to be delivered and sale completed at the address of the buyer and
no additional charge was levied by fhe assessee for such delivery. From these
facls rl rs clear that the sale was comoleted onlv when the 992!b tnere_reselyet!
bv the buver. The Circular dated 20-10-2014 issued by the Central Board of
Excise and Customs also, in paragraph-i makes it clear that 'payment of
transpott, inclusion of transpoft charges in value, payment of insurance or who
bears the risk are not the relevant considerations to asceftain the place of
removal.'

9. As oer the said Circular. the olace of removal has to be asceftained in
terms of Central Excise AcL 1944 read with the Drov isions of the Sa/e of Goods
Act, 1930 which has been dealt with in detail in the said Circular. According to
the provisions of the Sale of Goods Act, 1930, the intention of the patties as to
the time when the propefty in goods has lo pass to the buyer is of material
consideration. The record clearly shows that the intention of the pafties was that
the sale would be complete only after goods are delivered by the seller at the
address of the buyer. Ihe assessrng officer as well as the appellate authority
have held fhat fhe assessee would not be entitleC to the beneilt merely because
no documentary evidence has been adduced to establish the fact of insurance
coverage by fhe assessee. ln our view, who pays for insurance or bears the risk
of goods in transit would not be a material cotlsideration. The same has a/so

been made clear by the Central Board of Excise and Cusloms, Department of
Revenue, Ministry of Finance, in its Circular dated 20-1G2014.

12. Since we are of the opinion that the sale had concluded onlv after the
delivery of the goods was made at the address of the buver. in the facts of the
present case the appellant-assessee would be entitled to the benefit of Cenvat
credit on Seruice Tax oaid on outward nsDoiation of ooods by the assessee
even after 1-4-2008. The appellant-assessee would thus be entitled to such

benefit for the period 1-4-2008 to 31-7-2008 which has been denied to it by the
authotities below.

(Emphasis supplied)

6.9 I also find that the above ratio has been followed by the Hon'ble High

Court of Punjab & Haryana in the case of Ambuja Cement Ltd. reported as 2009 (236)

ELT 431 (P&H), wherein it has been held that Cenvat cre

outward transportation would be admissible to the assessee.

dit of service tax paid on

7 . However, I find that the appellant has produced few sample invoices in

respect of M/s. VE Commercial Vehicles Limited, Pithampur and not in respect of all

such buyers, the basis of which their entire claim for availment of cenvat credit of

Service Tax paid on GTA for transportation of finai products tc their buyers cannot be

verified. Therefore, I find this case is proper to be remanded to the lower adjudicating

Page No. 9 of 10



Appeal No: V2I238/RA.,/201 6

-10-

authority who shall verify documents covering the period under dispute and shall pass

order after affording fair and reasonable opportunities to the appellant to explain their

case. The appellant is directed to submit their written submissions along with all relevant 
1

documents within 2 months from the date of receipt of this order.

7.1 I find that Commissioner (Appeals) has power to remand as decided by

the Hon'ble CESTAT in the case of ccE, Meerut vs. singh Allnys (p) Ltd. reported as

2012(284) ELT 97 (Tri-Del). I also rely upon decision of the Hon'ble Tribunal in the case

of ccE, Meerut-ll Vs. Honda seil Power Products Ltd. reported in 2013 (2g7) ELT 353

(Tri-Del) wherein views have been expressed in respect of inherent power of

commissioner (Appeals) to remand a case under the provisions of section 35A of the

Act. The Hon'ble Gujarat High court in Tax Appeal No. 276 ot 2014 in respect of

Associated Hotels Ltd. has also held that even after the amendment in section 354(3)

of the central Excise Act, 1944 after 11.0s.2011, the commissioner (Appeals) would

retain the power to remand.

8. In view of the above, I set aside the impugned order and allow the appeal

filed by the appellant by way of remand.

/? 3rq-dfi-dt qqnr d-S*rrB srfia +r Fqzrtr Jqt-ftT atfi t fuqr arar tr

The appeal filed by the appellant stands disposed off in above termsB

Bv Reqd. PostAD
To,

1ryn ddg
-1fl-grd (3rtrtr)

q \dh-

Copy to:

1. The chief commissioner, GST & central Excise, Ahmedabad Zone, Ahmedabad.
2. The commissioner, GST & central Excise, Rajkot commissionerate, Rajkot.
3. The Assistant Commissioner, GST & Central Excise, Division_I, Rajkot" 

'
4. Guard File.

M/s. Applied Auto Parts Private Limited,
Plot No. 1610, Road F & 7A Corner,
Almighty Gate, Lodhika GIDC,
Kalawad Road,

Village - Metoda,

Distt. Rajkot

fr. 3rE-ilr{s 3fd cr€T cr.frfrlE,

tdte a. rqro, rts ('q. ('d, bq 6IdT,

3ftrq$e rE, tiltn-dr ftir€dm,

$arErs {ts, afic - ffisr,

ft-s?r - {ld-+tc
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authority who shall verify documents covering the period under dispute and shall pass

order after affording fair and reasonable opportunities to the appellant to explain their

case. The appellant is directed to submit their written submissions along with all relevant

documents within 2 months from the date of receipt of this order.

7.1 I find that Commissioner (Appeals) has power to remand as decided by

the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Ailnys (p) Ltd. reported as

2012(284) ELT 97 (Tri-Del). I also rely upon decision of the Hon'ble Tribunal in the case

of CCE, Meerulll Vs. Honda Seil Power Products Ltd. reported in 2013 (287) ELT 303

(Tri-Del) wherein views have been expressed in respect of inherent power of

commissioner (Appeals) to remand a case under the provisions of Section 35A of the

Act The Hon'ble Gujarat High Court in Tax Appeal No. 276 of 2014 in respect of

Associated Hotels Ltd. has also held that even after the amendment in section 35A(3)

of the central Excise Act, 1944 after 11.05.2011, the commissioner (Appeals) would

retain the power to remand.

8. ln view of the above, I set aside the impugned order and allow the appeal

filed by the appellant by way of remand.

(.\ JqFr+-d re"m rJfrzrt srfia qr C!-eRr 3q-{tnd atr$ t ft-qr nrdr tr

The appeal filed by the appellant stands disposed off in above terms
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Copy to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
3. The Assistant Commissioner, GST & Central Excise, Division-|, Rajkot.
4. Guard File.


