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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3rc{ 3tqff/ {.{r4a srg+al 3!r5ff/ {dr:r6 }r.Tf,d. idrq racra rra6/ tErfr{. {TFfitd I JrFrrr{ / aititnFl EERr 3qtfrfud drtl

qe srelr n th'a: I

Arising out of above mentioned OIO issued by Addrtional/JoinrDepuly/Assisiant Commissioner, Central Excise / Service Tax,

Ralkol / Jamnagar / Gandhidham :

3T+fi6df & cffi .FI arFI (rd c?II /Name&Address of the Appellant & Respondent :-

M/s. Raioo Engineers Ltd.., SuneryNo.210/ PlotNo.I,. lndustrial Aread.Veraval,Shapar

Fs 3na9r(3rqro d.qFrd 4i$ EqFd ffifua att6 F ]!-.{n qffi / qrft-fror t srar l,sfl q1q{ at s6dT t /

Any person aggrieved by this Order in Appeal may frle an;ppeal to the appropriale authority in the following way.

@ :i"f ,t-4":JFsra erFi6 rrd-n rFFr rffiq;{qre6{,rT * cfA Jrdtf,, Adiq racE Ts 3rfuG-q-fi ,1944 6I rTEr 358 +
rrrJra-Es ldd vfufr{n:1994 +l qFr 86 * nir]l.d ffifud rrrd *I dr s6d'I t r/ -

Appeal lo Customs, Excise & Service Tax Appellate Tribunal under Seclion 358 ol CEA. 1944 / Under Section 86 of lhe
Finance Act, 1994 an appeal lies 1o:-

dff5rlr FFIFF F FFf*rd F$ "FrFd ffFl ,FE, fffo l,!-?d eFa rd +rdr6r pff4-q ,:vrsrfua,m & fa?h q'd ie .ai* ,,

Z. m r. gc,r rg faFir. EI A arf a-?c ,1" "

The special bench of Cusloms, Excise & Service Tax Appellate Tribunal of West Block No 2, R.K Puram, New Delhi in all

mallers relaling lo classification and valualion.

rqtff qffd( 1(a) * d-drq 7rq 3rfri fi:rsrqr ltc €tfr 3{fiti {tnr ?ti4. #&q r.qa q"+ !.i e-drd{ 31ffiq -qiqrfu+wr
(fara a cii'{s &inq studr, Effiq i{, q6ra rr{ irrrd 3r6Tdr#- 3l..rE +t fi nl* qR, t/

To the West regional bench of Cusloms, Excise & Service Tax Appellale Tribunal (CESTAT) al, 2"'Floor, Bhaumali Bhawan,
AsaMa Ahmedabad 380016 in case oI appeals other than as mentioned in para' 1(a) above

.}r+:dis prqrt6[oT 6 EFer XdtE cr.-a 6[F + ?F ]dT r.rrd "l* (yffo) iM 2001. + A-{p 6 } l-fliF ftit r ?(r

.rd qri FA-3 +r an qfu p <J ?ir "r+ .r?c fa? I rp i rs r.s vF * Ez T6r li,q? e!?, S Fi?r .ErJ f FFr
It{ 

"|JIIq' 
rr4 

"rda. 
*q- S "rr€ ql trl$ .Ffl 5 -r€ sq! a- 50 FE. IqC dE ],1|dr 50 aiE. TIn' r'}€+ A .l 6ee- t,O00i

rcq. 5,000/- ,qq FrEr 10,000/- Eqa 6T Ftrift-d rfir ?ri's ST cB riEJa 6tt Bif'fId ?rE6 4T r4ala. sdfOd 3{ffi-q
arqrB-+wr & ?rrcr + Fdrq.6 {G-€eR + a'm t ffi'sr }fi ff*ftn+ at-, * *6 ffi{r srt rerfua *o acr &m h.qr anr qrftq 

r

r{Q-{ SrEd 4r elrrdrd fF + rF errrr F FFr ari*r. rar pEta yffiq srqfu+rq ft gncr R|d t I T:rJn .}.-2.?t (€ Jitr) +
R- 3rr&frd rr 6"Fr., 500/ Fqr tI Aii+a eh-s ;rF. F{;l F]-nr t/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA 3 / as prescnbed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which al least should be accompanied by a fee of Rs.
1,000i Rs.50001, Rs.10,000/ where amount of duly demand/inierest/penalty/refund is upto 5 Lac, 5 Lac 1o 50 Lac and
above 50 Lac respectively in lhe form of crossed bank drafl in Iavour of Asst. Registrar of branch of any nomioated public
sector bank of lhe p,ace where the bench of any nominaled public seclor bank ol the place where lhe bench ol the Tribunal
is situaled Application made for granl of stay shali be accompanied by a fee of Rs 5001.

Jffiq;-arqfrfllr * sfrer 3{frf,. fd-a 3ifuA-qs, 1994 4I ?,.Rr 86(j) i 3iarh d-qmr liffi, 1994, * h-ry 9(1) * €a
hqtfua qqr S.T-5 fr { cfui d 8r sr {*7lT ca rst sEr BF }risr * Er{ ]Iqrd A 4ff d}, f,sfi cft srrr fr trra *t
(rf,ri t 16 cfr qqrB-a ffi qri5r.) :rt adli + Fs t *a r'+ cft * sr:r. 16 t'dr6{ tI ai4 .qrd Sr Fia :.+{ 6rnqT ,rqr
qfflar, ryE 5 ru qI tFi 6ff 5 drq .q( qr 50 dnr scq rs lFrqr 50 as {c.q d lrfu6 t d ffiel i,ooo/- lq}. 5 000/-
iq4 3r?If, 10 000/ rqs ar AijI.IT pff ef+ S1 q? F;rra {I tAqTR? eta sr rrFr Esfua Xfft, rsrftEtur A ?nsr +
TrdtIIa 7B-FdF + ,,rff ! F-S st €ni# ei{ * d_6 eqrf Trn ror'}_{ a_+ STc- qirr FFrr Fri- qrFfF t +iaee sr"z a:T,rrraIa.
dT *I 5q Trqr f'd-dr qrF( rdi ffid 3rffiq;qrqrfu-6{ur ffr arRqr Rrd e I TiFra 3{rerr {E #+d 6 fi!' }rd-da qt * Frrr
500/- dc( sr Adft-d' TcE dffr 6adT 6lqr l/

The appeal under sub section (1) of Seclion 86 of the Finance Acl, 1994, to lhe Appellate Tribunal Shatt be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Servtce Tax Rules, 1994. and Shall be accompanied by a
copy of lhe order appealed against (one of which shall be cenified copy) and should be accompanied by a fees of Rs
1000^ where the amounl of service tax & inleresl demanded & penalty levied of Rs. 5 Lakhs or less, Rs 5000, where the
amounl of service lax & inleresl demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs.
Rs.10,000f where lhe amount of service tax & interest demanded & penalty tevied is more ihan fifly Lakhs rupees in the
form of crossed bank drafl in favour of lhe Assislanl Registrar of the bench of nominaled Public Sector Bank of lhe piace
where the bench of Tribunal is siluated / Application rnade for grant of stay shall be accompanied by a fee of Rs.500/.
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(i)

. 1..

E-;a :rful;qr 1994 €r rrm 86 Ar rc-rrRBi (2) II{ (2A) i 3iditd -J fi lrft lrt-d, trdrf{ liffi j994, * G-{ff 9(2t \'d
9(2A) * df,d Glrifta cqr S.1-7 i fi nT sinff qd i€& qrrr 3fi.q{d, t;erq 3?!E fla 3r:rqr }qq=d (:i'ffa), ddq ssrq er6
aaffi cltaa 3.T*r fi cF-qi t'Er4 s',{ (&rii q r,6 qfa qffrFra 6'r-ft i",l-l },lr ar.r+a aaru rar+:l.r+a y:rdr lcEFd. *;fiq
rrcrq g6/ $sr6{, +'r J{Hrq -srq1ar6{nr fi }ii-{d ri q.," air fr*)r aa {r }TEri fi ciA en wr d riira 6{* dJfl' /
The appeal under sub seclion (2) and (2A) of the secticn 86 the Finance Acl 1994, shall be filed rfl For ST.7 as prescribed

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Cenlral Excise or Commissioner, Central Excise (Appeals) (one of whrch shall be a ceriified copy) and copy of lhe order
passed by the Commissioner aulhorizing the Assislani Commissioner or Deputy Coirmissioner oi Cenlral Excise/ Service Tax

lo file the appeal before ihe Appellale Tribunal

(c)

(r)

(ii)

(ii)

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

Tr,Ir T.7 a;trq rrrE e.c4 rd rdriF itrfl, sTftrTrrrl ,rr-r { oc} rqfr a,qFq p +ia. taqra e.?- }fia-q-p 1944 +
iII{I 35r'F a ,H] ,{T A HE yRI?rF 1994 41 rr. 8r r- }?ri-r t.qlf, Fr }t aa tr rg a nj 3,.crr } q? Xfffq
crFr6-$r * 3{Srfr F{e srq 5.crq q.6,$-dr +{ Fr"T * 10 cftrrd (io9;). fd aFr I'a qdrd't'Ffarft-a t, qr Zdrar, d +d rd-fir
ffia t, +r,r4ara fu-qr rru {rd-B gr !.T{T +':iada rnr ft art qTdr 3rEftid t-q #l Eq 6rE I!, fi;fu6 a dfr 

-

A-Arq r.qE r,=q, nE $-amr * r+Jra arT Bq ?R' al6" A' F'+a allf${ t
(i) tr" 11 31 a, 1ldr- r+F
(i0 #e FqT *I A ?6 ?r{a nfir
(iii) ffi. frfiT ffir * ft{q 6 } raira tq wa
-e9ri{dfua€!fiT*cmrr ffiq(r.2)y1?rF-qszot+}3,;:{tfdffi3rtr1qcrffi*Fsaifuqr$ri-d'
errr :rS rrE sffa +l aq rfi fnU

For an appeal io be filed before lhe CESTAT, under Seclion 35F ot the Cenlral Exclse Act, 1944 which is also made
applicable lo Service Tax under Section 83 of lhe Frnance Act 1994. an appeal against this order shall lie before the Tribunai
on payment of 10% of lhe duly demanded where duly or duly and penally are in dispule or penaliy where penalty alone is in

dispute, provided the amounl of pre-deposlt payable wouid be subjecl 1o a ceiling of Rs 10 Crores.

Under Cenlral Excise and Service Tax. Duty Demanded shall include

(i) amount determined under Seclion 11 D;

(ii) amounl of erroneous Cenval Credil takeni

(iiD amounl payable under Rule 6 of the Cenvat Credit Rules

- provided funher thal the provrsions of this Seclion shall nol apply to lhe slay applicalion and appeals pending before
any appellale aulhority prior lo the commencement of the Finance (No 2) Acl, 2014

t{Ra Er6R 6} TdtsrEr 3lri{d :

Rovision application to Government of lndia:

a{r 3nter fi fdiaflT qrft-6r ffqfifua arror F', 4"fu yffiq ?rF yIilffaff 1994 SI tno 35EE t cr|ff q.;a+ *:iafa:rar
Ffud arra E"]-F cF larlt' rr"z" gs'ts ?- F{riq ,rrrs:'p.i- Fn 

"6- 
' cF srd;i FFr{ q"r. .?F+.110001 {

I+ZII TEN AIFtr| i
A revision applicalion lles to the Under Secrelary 10 lhe Government of lndia, Revisjon Applicalion Unit, I\4rnistry of Finance,
Depanment of Revenue, 4th Floor. Jeevan Deep Building Padament Street, New Dethi 110001, under Seclion 35EE of the
CEA 1944 in respect of the followrng case, governed by first proviso lo sub-section (1) of Seclion,35B ibid:

!t nd a l-i flFad 4 "rFC f F- a-rl.;I ?-Ft ffrd fl Ert {rrgrP n r-tr 116 t E_rrtFF a dEEr ot B_41 f;= +reu qr

F-i&S * qtrr- rlF e {tri s,-E- T qfrrFa e. c'rr, ql r:-f ,'g- rF F T ai5-rr F Ft' a sqEFro- i" 4trd 'i{r sr.s-} r
IiFFT ilsrr 46 a Frir 6 4{qr4 + EEfi fiu
ln case of any loss of goods, where lhe loss occurs n lransil from a faclory 10 a warehouse or to another faclory or from one
warehouse to another during the course of processing of lhe goods in a warehouse or in storage whelher in a factory or in a

fiI{{ * dr6l Gdi {s? qT sl-{ 6} fua sr t ariq 6 idfulT ri qq€a ;h"-t? ara q{ fiit ,6 }dq r.qla aJ6 * ge (kc) i
ffrrl , ,r srra + ar6r F"S -oq ?Tr Fr +'?az +- z-; a, ,
ln case ot rebale of duty of excise on goods exponed lo any counlry or lerritoay oulside lndia oI on excisable material used in

the manufaclure of the goods which are exporled to any country or lerrilory oulside lndia

qf{ siqr( flE6 6T t4i1a f+!' kar fird *' d.6{ inir Tl ry-n +J arF fua' fu-qT 4qr tt /
In case of goods exported oulside lndia export lo Nepal or Bhulan. without paymenl of duly

C?.rtr trd + Fqraa eFq a 5Irrn r" ra- i{er a<r gr f_tFrr __a 
aE& ?Fd c'ETFr F Tz FE f,t,rl * yr r'g

f?e- 7i lrr{F rxdFr 6 "za.r ra; riirFirrs rF 2t 1998 + t]T loc 4 ear Fir= fi rq artrs iza EFrJrrBfu rr zrl dre F
qfr- Ffi' 7rt *ri
Credit of any duly allowed io be ulilized towards payment oi excise duty on flnal products under the provisions of lhis Acl or
the Rules made lhere under such order s passed by the Commissioner (Appeals) on or atler. lhe dale appoinled under Sec.

109 of lhe Finance (No 2) Act 1998.

,!7r{i }rd.a-f, qt d c+q- cut qEqr EA8 F 
".61 

4"drq .Ere.d ?r=F ( F6F) frrrFrd;il 2001 a Ii{F 9 + 3.-,Ia ?frfoZ t
f€ 3nan fi inqlT t 3 flrE*Ji +f,fiarfi qG'riq4rr;r xr?ea- 6 Fpr q ll??r a 3rff-a 3nter fi d ciiqi d6ra A qrfr

{fc!', qq i F#tq lErd e-E ffirFrF tq44 +l L'r4 15-t lA r-4 *F"ifln e-a sr r'arlrfi + q,eq *trITR.6f qF
E rfr *I ira] arfarr i
The above applic;lion shall be made in duplicare in Form No. EA 8 as specified under Rule. I of Cenlral Excise (Appeals)

Rules 2001 wilhin 3 monlhs from ihe date on which the order sought lo be appealed againsl is communicaled and shall be

accompanied by two copies each of the OIO and Ordecln-Appeai 11 should also be accompanied by a copy of TR-6 Challan

evidencinq payment of prescribed fee as prescrlbed under Seclion 35 EE of CEA. 1944 under l\,4ajor Head of Accounl.

q te'r ,rac-a + prrr frE?fu, ?tr'ra ?r3- e' 1|a.tfiI n ,Tf rt
;d ra-a ]6q s6 s sqi {l T{$ FF fr a s.rq zool Fr {rrfla ifiqr ?F {rr qfd +iara rqs qEi flq 6qn i.qEI Bi al
sqi tooo -l fl fiard]a B+ arc t

The revision appication shall be accompanied by a fee of Rs 200/- where lhe amount rnvolved in Rupees One Lac oI less

and Rs. 1000/- where lhe amount involved is more than Rupees One Lac

q1Z ER lrre?r i €gF tna?] F rrae i J q;rs,ra rflqlla =r e'E q: t{D-a JqdT;l ea E i*-q'?EI TrFn 5F.r!-r a

f"i6-3if*E.r-6'rrEdirl+*nq:nanr+yr;r:fqrrtrF'uh*rtour:rfrqs-a-rralrrFlnda?ifiqlrralfi,/
ln cdse, rf the order covers vanous numbers of ordeG in Original, iee for each O LO. should be paid rn the aforesaid manner,

not withstanding the fact that the one appeal to the Appellanl Tribunal or lhe one applicatron to lhe Central Govl. As the case

may be. is filled to avoid scriploria work ii excising Rs 1 lakh {ee of Rs. 1001 lor each.

q?rEilnfud ;qrqlrq et"F 3{erft?rq. 1975. * 3ff,{dl-l * 3reqrr {fr 3ld9r ('d Fr4a 3n&r fi cfr q{ FFrifta 6.50 Fqt Fr
;:rqr q ?ri6 fZRc diT iirdr sTGr, /

One copy'ot apptrcalron ot O iO as the case may be and ihe order of the adjudicating aulhorily shall bear a coun fee stamp

of Rs. 6 50 as prescnbed under Schedule-l in lerms of lhe Coud Fee Ac1,1975. as amended

f|Fr r|n6 6;ffq racrd ?ri6 \rE (tlrfi{ gS-&4 a]qrfilsrq ({,rt Eft! ffif, 1982 t affd r.d rfl riEElrd frr,Idi +}
qffi" .tar arq *qs' d qn fl- trrF l.":ild 3:r 7T 6, ,

Aitention is also invited to lhe rules coveflng these and other relaled matlers conlained in the Customs, Excise and Service

Appellate Tribunal (Procedure) Rules, 1982

j.q 3rffdtq crfuqTlf +t 3rffd Arfu-f, 6ai t drifi-a eqrq6 fuaaF ln{ 4#rdff qaiff4i fi fr!,.3,{rdPfr fdrlr"i-q Aaiqrfc

WWW.CoeC qov ln +l (€ f+rl 6 /

For the et;borate delaited and tatesl provisions relalrng to filing of appeal lo lhe higher appellale aulhority, the appellanl may

reler Io lhe Departmellal websle vwvwcbPcqo/,n

(G)



Appeal No: v21237 lRUl20t6

:: ORDER-TN-APPEAL:: d,a*

Mis. Rajoo Engineers Ltd., Survey No. 210/Plot N0.1, Industrial Area,

Veraval(Shapar) (herelnafter referred to as "the appellant") filed the present appeal

against Order-in-Original N0.33/ADC/PVl20L6-17 dated 29.09.2016 (hereinafter

referred to as "the impugned order") passed by the Additional Commissioner, Central

Excise & Service Tax, Rajkot (hereinafter referred to as "the lower adjudicating

authority").

2. The facts of the case are that the appellant had availed the cenvat credit

of service tax paid on common input services such as Telephone Services, Banking

Seryices and Internet Service etc. used in relation to manufacture of dutiable final

products as well as in providing exempted services namely, trading of goods. The

appellant neither maintained separate accounts of receipt and inventory of input

services meant for use in manufacturing of dutiable flnal products as well as trading

activity i. e. exempted service, as per Rule 6(2) of the Cenvat Credit Rules, 2004

(hereinafter referred to as "CCR, 2004) nor availed options under Rule 6(3) of CCR,

2004. scN No. vr/8(a)-56lEA-2000/AG-C/2015-16 dated 07.01.2016(hereinafter

referred to as "the impugned SCN") proposed recovery of Rs.27,72,837/- for the perlod

from April-2011 to July-2013 under Rule 6(3) ofCCR, 2004, under Rule 14 ofCCR, 2004

read with Section 114(5) of the Central Excise Act, 7944 and interest under Rule 14 of

CCR, 2004 read with Section 11AA of the Act and imposition of penalty under Rule 15 of

CCR, 2004 read with Section 11AC of the Central Excise Ad, 7944. The lower

adjudicating authority, vide impugned order, confirmed demand made under the

impugned SCN, ordered recovery of interest and also imposed penalty equal to 500/o of

duty confirmed.

3. Being aggrieved by the impugned order, the appellant filed the present

appeal, interalla, on the following grounds:-

(i) The trading activity is an exempted service as per explanation to Rule 2(e)

of CCR, 2004 and clause (e) of Rule 2 of the CCR, 2004 was substituted w.e.f.

01.07.2012 vide Notification No. 2812012 - CE (NT) wherein the said explanation has

been omitted and new deflnition does not specify that trading activity is an exempted

servrce.

(ii) The lower adjudicating authority travelled beyond the scope of the

impugned SCN as no charge has been made under provisions of section 66D(e) of the

Page No.3 of 11
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Appeal No: V21237 lRUl20t6

';,rq
Finance Act, 1994 (hereinafter referred to as "the Act") wherein it is stipulated that

trading is covered under negative list w.e.f. 07.07.2072 whereas the impugned SCN has

been issued with relation to definition of 'exempted service' as per revised Rule 2(e) of

Cenvat Credit Rules, 2004. Hence, the adjudicating authority has traveled beyond the

scope of the show cause notice for the period from 01.07.2072 onwards. The

contention of the appellant that adjudicating authority cannot travel beyond the scope

of the show cause notice has not been discussed in the impugned order. Thus, for the

period effective from 7.7.2012, the show cause notice is not sustainable on the sole

ground that no charges have been made in respect of amended provisions of law w.e.f.

1.7.2072. In this regard, the appellant relied on the following case laws:

(1) Sun Pharmaceutical Inds. Ltd reported as 2015 (326) ELT 3 (SC)

(2) Unitech Machines Ltd. repofted as 2015 (329) ELT 860 (T)

(3) Essar Oil Ltd. reported as 2015 (329) ELT 401 (T)

(iii) The lower adjudicating authority has erred in applying the ratio of the

judgment of the Hon'ble Bombay High Court in the case of Nicholas Piramal (lndia) Ltd.

repofted as 2009 (244) ELf 321 (Bom) since this case law was distinguished in the case

of Mercedez Benz India (P) Ltd. repofted as 2015 (40) sTR 381 (r). The CESTAT held

that the provisions of Rule 6(3) (i) (ii) (3A) have not been considered in the relied upon

judgment, therefore the same are not applicable in the preset case.

(iv) The appellant also submitted that while considering the said case law of

Mercedez Benz India (P) Ltd. reported as 2015 (40) STR 381 (T). The lower

adjudicating authority has wrongly mentioned that option under Rule 6(34) had been

flled in that case. In fact, the CESTAT has held in the said case that the appellant filing

returns regularly on monthly basis along with the pafticulars, as required under clause

(a) of sub-rule (3A) of Rule 6 to the Range Superintendent stood compliance of Rule

6(34). The above conclusion was arrived at on the grounds that the returns contain

almost all information as required under Rule 6(34) of the CCR, 2004. Thus, the

observation of the lower adjudicating authority that the ratio of the said case law will

not apply is erroneous.

(v) The appellant has pleaded that the Government brought retrospecUve

amendment in Rule 57CC of the Central Excise Rules, 7944 and Rule 6 of the Cenvat

Credit Rules, 200212004 and in all such cases option was given to the assesee opt for

payment of an amount of cenvat credit attributable to the exempted goods/services

along with interest, then all proceedings shall stand concluded and no further demand

shall be made.

Page No.4 of 11
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-f !'' r.d* dr"

(vi) The appellant has also argued that the lower adjudicating authority had

brushed aside the case laws of Maize Products repofted as 2009 (234) ELT a31 (Guj);

Anil Starch Ltd. reported as 2010 (260) ELT 54 (Guj) and Maan Pharmaceuticals Ltd.

reported as 2011 (263) ELT 661 (Guj) on the ground that all case laws pertained to the

period when Cenvat Credit Rules, 2002 were applicable and as such the ratio of the

same would not be applicable to the present case. The appellant further argued that

Rule 6 in the erstwhile Cenvat Credit Rules, 2002 and the present Cenvat Credit Rules,

2004 is identical and as such the interpretation made by the High Court of Gujarat

would be very much applicable to the facts under consideration. The lower adjudicating

authority has also made a highly contradictory statement by saying that the decisions

rendered in respect of Cenvat Credit Rules, 2002 would not be applicable to the matters

covered under Cenvat Credit Rules, 2004 whereas he himself has relied upon the case

law of Nicholas Piramal (India) Ltd. repofted as 2009 (244) ELT 321 (Bom) which

discussed the facts under the erstwhile Cenvat Credit Rules, 2002.

(vii) The appellant contended that they had taken cenvat credit of Rs.

4,41,8441- on Telephone Services, Banking Services and Internet Service used as

common 'input services' during the period from 01.04.2011 to 31.07.2013 and against

this, demand of Rs.27,72,8371- has been raised which is against the spirit of the law.

In such cases they would be required to reverse the proportionate cenvat credit used in

exempted service viz. trading activity. In support to their contention, the appellant

relied upon following case laws:

(1) Maize Products reported as 2009 (234) ELT a31 (Guj)

(2) Anil Starch Ltd. repofted as 2010 (260) ELT 54 (Guj)

(3) Maan Pharmaceuticals Ltd. repofted as 2011 (263) ELf 661 (Guj)

(viii) The appellant fudher contended that accepting the above judgements of

the High Court, Rule 6 of the Cenvat Credit Rules, 2004 was amended vide Notiflcation

No. 13/2016 CE(NT) dated 01.03.2016 so as to provide for reversal of cenvat credit

attributable to common inputs and input services which have been used in relation to

manufacture of dutiable and exempted goods OR taxable and exempted services and

new sub-rule 3AA has been insefted. This indicates that where the manufacturer has

failed to file the option, he may also avail of the facility as specified under Rule 6(3A) of

the Cenvat Credit Rules, 2004 and pay the amount due along with interest. This has

been done with a view to reduce ongoing litigations in such issues and finds support in

letter D.O.F No. 334/8/2016-TRU dated 29.2.2016.

5
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(ix) The appellant argued that the trading activity in question peftains to High

Sea Sales and banking service with relation to the High Sea Sales is very much

identifiable from the records and total cenvat credit of Rs. 42,6871- taken on it, which is

required to be disallowed as per the Explanation III of Rule 6(3) of the erstwhile Cenvat

Credit Rules, 2004 and in such cases the provisions of Rule 6(3) would not be

applicable. The appellant also argued that they have not made any international call in

respect to purchase or sale of goods under High Sea Sales and as such the question of

common service does not arise.

4. Personal hearing in the matter was attended by Shri Archit Kotwal,

Consultant who reiterated the grounds of Appeal and submitted that the SCN has

invoked Section 66D(e) (effective from 01.07.2012) but included period prior to

01.07.2012, which is not correcu that Rule 6(3AA) benefit has not been

granted/considered even if order has been passed in September, 2016 whereas Rule

6(34A) was effective from 01.03.2016 vide Notification No. 13/2016-CE(NT) dated

01.03.2016; that they are ready to reverse total cenvat credit of Rs. 4.41 lakhs taken

by them; that this problem was/is being faced by all industries and hence no penalty

needs to be imposed as they have done things as per law and due to the fact that they

are ready to reverse entire cenvat credit required to be reversed.

Findinss:-

5. I have carefully gone through the facts of the case, the impugned order,

appeal memorandum and the submissions of the appellant including at the time of

personal hearing.

The issues to be decided In the present appeal are as

(i) whether the appellant was required to pay the amount under Rule

6(3) of the CCR, 2004 for undertaking exempted service of "trading

of goods" or othenvise.

(ii) whether order for recovery of interest under Rule 14 of the CCR,

2004 and imposition of penalty under Rule 15 of the CCR, 2004 is

correct or not?

7. The appellant has contended that the trading activity is an exempted

service as per explanation to Rule 2(e) of the CCR, 2004, however clause (e) of Rule 2

of the CCR, 2004 was substituted w.e.f. 01.07.2012 vide Notification No. 2B|2012-CE

(NT) wherein the said explanation has been omitted and the new definition does not

speciFy that the trading activity is an exempted service; that the lower adjudicating
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authority travelled beyond the scope of the impugned SCN as no charge has been made

in the SCN under the provisions of Section 66D(e) of the Act which covers "trading of

goods" under the negative list w.e.f. 01.07.2072 whereas the impugned SCN for the

period from April, 2011 to July, 2013 has been issued only with relation to the definition

of 'exempted service' as per revised Rule 2(e) of the Cenvat Credit Rules, 2004.

7.t I find that the term "exempted service" defined under Rule 2(e) of the

CCR, 2004 was amended by the Central Government w.e.f. 01.04.2011, vide Notification

No. 3/2011-CE(NT) dated 01.03.2011, which reads as under:-

"exempted seruices" means taxable seruices which are exempt from the

whole of the seruice tax leviable thereon, and includes services on which

no seruice tax is leviable under section 66 of the Finance Act, and taxable

services whose part of value ls exempted on the condition that no credit

of inputs and input seruices, used for providing such taxable seruice, shall

be taken.

Explanation.- For the removal of doubts,itlS lereby sbirtedi@

"exem oted se ruices " i ncl udes

(Emphasis supplied)

7.2 I also flnd that the definition of 'exempted service'was amended vide

Notification No. 28/2012-CE(NT) dated 20.06.2072 w. e. f. 01.07.2012 as under:

"exempted seruice" means a-

(1) taxable seruice which is exempt from the whole of the servtce tax

leviable thereon; or

(2) service, on which no seruice tax is leviable under Section 668 of the

Finance Act; or

(3) taxable seruice whose part of value is exempted on the condition

that no credit of inputs and input seruices, used for providing such

taxable seruice, shal/ be taken;

(Emphasis supplied)

7.3 I fufther find'trading of goods'has been included in the negative list of

services as per Section 66D of the Act with effect from 01.7.2012, which reads as

under:-

SECTION 66D. Negative list of services, - The negative list shall

m of the followin

S.\S

(a)

(b)

(c)

(d)

SC namely :-
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(Emphasis supplied)

7.4 It is clear from above that the amendment made vide Notification No.

3/2011-CE(NT) dated 01.03.2011, w.e.f. 01.04.2011, by way of insertion of explanation

in Rule 2(e) of the CCR, 2004 has unambiguously clarified that trading of goods is

required to be treated as 'Exempted Service" for the purpose of various provisions

relating to cenvat credit. Further, w.e.f. 07.07.2012, Section 66D further specifies

trading of goods as service but makes it in the negative list specifying that no service

tax is payable on trading of goods. However, the fact remains that "trading of goods"

under Section 66D of the Act has been treated as service. Similarly, Rule 2(e) of the

CCR,2004 amended vide Notification No. 3/201l-CE(NT) dated 01.03.2011 as well as

Notiflcation No. 28/20l2-CE(NT) dated 20.06.2012 establishes that trading of goods is

as exempted service. A service on which no service tax is leviable under Section 668 of

the Finance Act has to be treated as an exempted service. Thus, I find that the trading

of goods falls within ambit of definition of "exempted service" as per Rule 2(e) of the

CCR, 2004 from 01.04.2011 itself and "trading of goods" remained exempted service

even after 01.07.2072 in the negative list regime and exempted services are all those

services which are placed under negative list under Section 66D of the Finance Act. The

said intention of the legislation is further foftified vide explanation I (c) to Rule 6(3D) of

CCR, 2004 wherein value on which payment of an amount under Rule 6(3) on trading of

goods is stipulated to be considered as difference between sale price and the cost of

goods sold or ten per cent of the cost of goods sold, whichever is more. Therefore, the

Service Tax law and Cenvat Credit law in respect of trading of goods are unambiguous

with effect from 01.04.2011 and even after 01.07.2072.

7.5 The appellant has contended that lower adjudicating authority has

erroneously applied the ratio of the judgement in the case of Nicholas Piramal (India)

Ltd. reported as 2009 (244) ELT 321 (Bom), which has been distinguished in the case

of Mercedez Benz India (P) Ltd. reported as 2015 (40) STR 381 (T). I find that the facts

in the case of Nicholas Piramal (India) Ltd. was that the assessee had availed cenvat

credit on common inputs used in dutiable as well as exempted final products and the

assessee had proportionately reversed credit of inputs used in the manufacture of

exempted goods. The Hon'ble High Court held that "....once a manufacturer,

manufactures from common inputs two flnal products, one dutiable and the other

exempted; Rule 6(2) would be attracted and on failure to maintain separate records,

Rule 6(3) would apply." I find that in the instant case, the appellant has used common

input service for manufacture of dutiable final products and for providing exempted

service, but neither maintained separate records as per Rule 6(2) of the Cenvat Credlt
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Rules, 2004 nor availed any options as per Rule 6(3) of the Cenvat Credit Rules, 2004.

Hence, I find that the lower adjudicating authority has correctly applied the ratio of the

said decision.

7.6 I flnd from the above discussion with regard to deflnition of the term

'exempted services' and that the trading activity is speciflcally included as exempted

services, the intent and purpose of Iegislation are very clear not to allow credit on input

services meant for use In trading activity under provisions of Rule 6 of the CCR, 2004.

Thus, the manufacturer-trader cannot take credit on input services meant for used in

trading activity. He is required to maintain separate records for availment and

consumption of the input services meant for trading activity. On failure to comply with

this provision, the only option available with him as per the Cenvat Credit Rules, 2004 is

either he has to pay the amount as per Rule 6(3)(l) or as per Rule 6(3)(ii) of the CCR,

2004. In other words, the appellant is required to pay amount equal to 5o/o I 60/o of the

value of trading of goods or to pay amount as per relevant formula provided in Rule

6(3A) of the CCR, 2004. I, therefore, hold that the appellant has failed to maintain

separate account as stipulated under Rule 6(2) of the Rules and is required to pay an

amount under Rule 6(3) of the Rules.

8. The appellant contended that they had taken cenvat credit of

Rs. 4,41,8441- on Telephone Services, Banking Services and Internet Service used as

common 'input services' during the period from 01.04.2011 to 31.07.2013 and against

this, demand of Rs.27,72,8371- has been raised which is against the spirit of the law;

that in such cases they would be required to reverse the proportionate cenvat credit

used in exempted service viz. trading activity. However, the appellant shown their

eagerness in their appeal memorandum to pay/reverse the said amount equivalent to

total cenvat credit taken/availed of Rs. 4,4L,8441- and relied upon following case laws:

(1) Maize Products reported as 2009 (234)ELT a31 (Guj)

(2) Anil starch Ltd. reported as 2010 (260) ELT 54 (Guj)

(3) Maan Pharmaceuticals Ltd. reported as 2011 (263) ELT 661 (Guj)

8.1 I find that the appellant has made this plea before the lower adjudicating

authority but the lower adjudicating authority rejected the plea on the grounds that the

appellant already having an option, at the relevant time, to file under Rule 6(3A) of

CCR, 2004 which they have not done and at this stage they cannot take beneflt of the

same when the law is clear. The appellant, during the course of personal hearing, has

also shown their readiness to pay/reverse the said amount equivalent to total cenvat

credit taken/availed of Rs. 4,47,8441-. In this regard, I find that the issue is no more
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res-integra because of order of CESTAT, Ahmedabad in the case of Face Ceramics Pvt

Ltd, as reported in 2010 (249) E.L.T. 119 (Tri. - Ahmd.), wherein by following earlier

decisions of the Hon'ble Supreme Court and Allahabad High Court, it was held as

under:-

"2. It is the appellantb contention that the above goods cannot be

consldered to be lnputs and the credlt has been avai/ed as capital goods,

in which case the condition of the Notificatlon would not stand
contravened. In any case, submits the learned Advocate that the credit of
Rs. 4,76,146/- availed by them in respect of the above items stands

subsequently reversed by them along with interest of Rs. 1,62,233/-, in
which case the condition cannot be held to be contravened. He relies

upon the Honble A/lahabad High Court judgment in the case of Hello

Minerals Water Pvt. Limited v. UOI - 2004 (174)_E.LJ 422 (H.C.-

Allahabad.) laylng down that subsequent reversal of Modvat credit
amounts to non-taking of credit on the inputs. Learned Adv. also refers

the Honble Gujarat High Coutt judgment in the case of CCE v. Ashima

Dyecot Limited - 2008 (232)_E.LJ s80 (Guj.) = 2008 (12)_5J& 701

(Guj.) wherein the Tibuna/'s decision laying down that even if reversal of
credit is as per the directrons of the Tribunal, it has to be held as if no
credit was availed. We note that both the above decisions are based upon

the declaration of law by the Honble Supreme Court in the case of
Chandrapur Magnet Wres Pvt. Limited v. CCE - 1996 (81)E.LJ 3 (5.C.).

3. Though the above decision of Chandrapur Magnet Wires Pvt. Limited
was placed before the adjudicating authorlty but he has not followed it, on

the ground that the reversal of credit was not made prior to clearance of
the goods. In terms of the above declsion Honble Gujarat Hlgh Court as
also Honble Al/ahabad High Court which have held that such reversal,

even if made subsequently would amount as if no credit has been availed.

In the present case, the appellants have reversed the entire credit along
with interest. As such, it has to be held as if no credlt was auailed. If that
be so, the condition of the Notification cannot be held to be contravened,
in whlch case, the benefit of the same would be auailable to the
assessee."

8.2 Thus, it is held in the various higher judicial forums that subsequent

reversal of the credit would amount as if no credit has been availed. Therefore, relying

on the above decisions, the request made by the appellant in appeal memorandum and

also at the time of personal hearing that they are ready to pay/reverse total cenvat

credit taken by them along with interest at applicable rate appears tenable and legally

correct. However, I am not in position to veriiT as io how much cenvat credit has been

taken by the appellant on common input services during the period under question as

no document is available with me for the purpose of quantification of the same. Hence,

I am left with no option but to remand the order to the lower adjudicating authority,

who shall verily the total cenvat credit taken by the appellant on common input services

during the period in question.

In view of the above factual position, I direct the appellant to submit the8.3
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required documents to the lower adjudicating authority, who shall verify the facts and

quantify cenvat credit taken by the appellant on common input services and shall pass

speaking order offering fair and reasonable opportunities to the appellant to explain

their case.

8.4 I find that remanding matter to the lower adjudicating authority is legal

and proper in the light of the decision of the Hon'ble CESTAT in the case of Singh Alloys

(P) Ltd. repoftedas2072(284) ELT97 (Tri-Del)wherein it is held that powerto remand

in appropriate cases is inbuilt in Section 354(3) of the Central Excise Act, 1944 even

after amendment. The Hon'ble CESTAT in the case of Honda Seil Power Products Ltd.

reported as 2013 (287) ELT 353 (Tri-Del) has also held that Commissioner (Appeals)

has inherent power to remand a case under the provisions of Section 354(3) of the

Central Excise Act, t944. The Hon'ble High Court of Gujarat, in Tax Appeal No. 276 of

20L4 of Associated Hotels Ltd. has held that even after amendment in Section 35A(3) of

the Central Excise Act, 1944 in 2011, the Commissione(Appeals) has powers to

remand.

9. ln view of above facts and circumstances, I set aside the impugned order

and remand the matter back to the lower adjudicating authority to verify total cenvat

credit taken on common input services by the appellant with direction to the appellant to

submit all relevant documents in writing within 2 months from the date of receipt of this

order.

q.r srMr r.+m r$ fr +$ sfra a BqiT{T 3ql-+a ilte t fu-ql arar tr

9.1 The appeal filed by the appellant stands disposed off in above terms.
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Copv to:

The Chief Commissioner, GST & Central Exclse, Ahmedabad Zone, Ahmedabad.
The Commissioner, GST & Central Excise Commissionerate, Rajkot.
The Assistant Commissioner, GST & Central Excise, Division-Il, Rajkot.
Guard File.

1)

2)

3)

4)

M/s. Rajoo Engineers Ltd.,

Survey No. 210/Plot No.1,

Industrial Area,

Veraval(Shapar)
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