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Appeal No: V2/237/RAJj2016
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:: ORDER-IN-APPEAL:: 7/

M/s. Rajoo Engineers Ltd., Survey No. 210/Plot No.1, Industrial Area,
Veraval(Shapar) (hereinafter referred to as “the appellant™) filed the present appeal
against Order-in-Original No. 33/ADC/PV/2016-17 dated 29.09.2016 (hereinafter
referred to as “"the impugned order”) passed by the Additional Commissioner, Central
Excise & Service Tax, Rajkot (hereinafter referred to as “the lower adjudicating
authority™).

2, The facts of the case are that the appellant had availed the cenvat credit
of service tax paid on common input services such as Telephcne Services, Banking
services and Internet Service etc. used in relation to manufacture of dutiable final
products as well as in providing exempted services namely, trading of goods. The
appellant neither maintained separate accounts of receipt and inventory of input
services meant for use in manufacturing of dutiable final products as well as trading
activity i, e. exempted service, as per Rule 6(2) of the Cenvat Credit Rules, 2004
(hereinafter referred to as "CCR, 2004) nor avalled options under Rule 6(3) of CCR,
2004. SCN No. VIfB(a)-56/EA-2000/AG-C/2015-16 dated 07.01.2016(hereinafter
referred to as “the impugned SCN") proposed recovery of Rs. 27,72,837/- for the periad
from April-2011 to July-2013 under Rule 6(3) of CCR, 2004, under Rule 14 of CCR, 2004
read with Section 11A(5) of the Central Excise Act, 1944 and interest under Rule 14 of
CCR, 2004 read with Section 11AA of the Act and imposition of penalty under Rule 15 of
CCR, 2004 read with Section 11AC of the Central Excise Act, 1944. The lower
adjudicating authority, vide impugned order, confirmed demand made under the
impugned SCN, ordered recovery of interest and also imposed penalty equal to 50% of

duty confirmed.
3. Being aggrieved by the impugned order, the appeliant filed the present
appeal, inferalia, on the following grounds:- G
k! __r--.'ll.;:.,
b
(i) The trading activity is an exempted service as per explanation to Rule 2{e)

of CCR, 2004 and clause (e) of Rule 2 of the CCR, 2004 was substituted w.e.f.
01.07.2012 vide Motification No. 28/2012 — CE (NT) wherein the sald explanation has
been omitted and new definition does not specify that trading activity is an exempted
senvice,

(i} The lower adjudicating authority travelled beyond the scope of the
impugned SCN as no charge has been made under provisions of Section 66D(e) of the
Page No.3 of 11
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Finance Act, 1994 (hereinafter referred to as "the Act”) wherein it is stipulated that
trading Is covered under negative list w.e.f. 01.07.2012 whereas the impugned SCN has
been issued with relation to definition of "exempted service’ as per revised Rule 2{e) of
Cenvat Credit Rules, 2004. Hence, the adjudicating authority has traveled beyond the
scope of the show cause notice for the period from 01.07.2012 onwards. The
contention of the appeliant that adjudicating authority cannot travel beyond the scope
of the show cause notice has not been discussed in the impugned order. Thus, for the
period effective from 1.7.2012, the show cause notice is not sustainable on the sole
ground that no charges have been made in respect of amended provisions of law w.e.f.,
1.7.2012. In this regard, the appellant relied on the following case laws:

(1) Sun Pharmaceutical Inds. Ltd reported as 2015 (326) ELT 3 (5C)

(2) Unitech Machines Ltd. reported as 2015 (329) ELT 860 (T)

{3) Essar Oil Ltd. reported as 2015 (329) ELT 401 (T)

(Hii) The lower adjudicating autharity has erred in applying the ratio of the
judgment of the Hon'ble Bombay High Court in the case of Nicholas Piramal (India) Ltd.
reported as 2009 (244) ELT 321 (Bom) since this case law was distinguished in the case
of Mercedez Benz India (P) Ltd. reported as 2015 (40) STR 381 (T). The CESTAT held
that the provisions of Rule &(3) (1) (1i) (3A) have not been considerad in the relied upon
judgment, therefore the same are not applicable in the preset case.

(iv) The appellant also submitted that while considering the said case law of
Mercedez Benz India (P) Ltd. reported as 2015 (40) STR 381 (T). The lower
adjudicating authority has wrongly mentioned that option under Rule 6(3A) had been
filed in that case. In fact, the CESTAT has held in the said case that the appellant filing
returns regularly on monthly basis along with the particulars, as required under clause
(@) of sub-rule (3A) of Rule & to the Range Superintendent stood compliance of Rule
6(3A). The above conclusion was arrived at on the grounds that the returns contain
almost all information as required under Rule 6{3A) of the CCR, 2004. Thus, the
observation of the lower adjudicating authority that the ratio of the said case law will

not apply is erronegus.

(v) The appellant has pleaded that the Government brought retrospective
amendment In Rule 57CC of the Central Excise Rules, 1944 and Rule & of the Cenvat
Credit Rules, 2002/2004 and in all such cases option was given to the assesee opt for
payment of an amount of cenvat credit attributable to the exempted goods/services
along with interest, then all proceedings shall stand concluded and no further demand
shall be made.
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(wi) The appellant has also argued that the lower adjudicating authority had
brushed aside the case laws of Maize Products reported as 2009 (234) ELT 431 (Guj);
Anil Starch Ltd. reported as 2010 (260) ELT 54 (Guj) and Maan Pharmaceuticals Ltd.
reported as 2011 (263) ELT 661 (Guj) on the ground that all case laws pertained to the
period when Cenvat Credit Rules, 2002 were applicable and as such the ratic of the
same would not be applicable to the present case. The appellant further argued that
Rule 6 in the erstwhile Cenvat Credit Rules, 2002 and the present Cenvat Credit Rules,
2004 is identical and as such the interpretation made by the High Court of Gujarat
would be very much applicable to the facts under consideration. The lower adjudicating
authority has also made a highly contradictory statement by saying that the decisions
rendered in respect of Cenvat Credit Rules, 2002 would not be applicable to the matters
covered under Cenvat Credit Rules, 2004 whereas he himself has relied upon the case
law of Nicholas Piramal (India) Ltd. reported as 2009 (244) ELT 321 (Bom) which
discussed the facts under the erstwhile Cenvat Credit Rules, 2002.

{vii) The appellant contended that they had taken cenvat credit of Rs.
4,41,844/- on Telephone Services, Banking Services and Internet Service used as
comman ‘input services' during the period from 01.04.2011 to 31.07.2013 and against
this, demand of Rs. 27,72,837/- has been raised which is against the spirit of the law,
In such cases they would be required to reverse the proportionate cenvat credit used in
exempted service viz, trading activity, In support to their contention, the appeliant
relied upon following case laws:

(1)  Maize Products reported as 2009 (234) ELT 431 (Guj)

(2)  Anil Starch Ltd. reported as 2010 (260) ELT 54 (Guj)

(3) Maan Pharmaceuticals Ltd. reported as 2011 (263) ELT 661 (Guj)

(i) The appeliant further contended that accepting the above judgements of
the High Court, Rule 6 of the Cenvat Credit Rules, 2004 was amended vide Notification
Mo. 13/2016 CE(NT) dated 01.03.2016 so as to provide for reversal of cenvat credit
attributable to common inputs and input services which have been used in relation to
manufacture of dutiable and exempted goods OR taxable and exempted services and
new sub-rule 3JAA has been inserted. This indicates that where the manufacturer has
failed to file the option, he may also avall of the facility as specified under Rule 6(3A) of
the Cenvat Credit Rules, 2004 and pay the amount due along with interest. This has
been done with a view to reduce ongoing litigations in such issues and finds support in
letter D.O.F No. 334/8/2016-TRU dated 29.2.2016.

Page No.5 of 11
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{ix) The appellant argued that the trading activity in question pertains to High
Sea Sales and banking service with relation to the High Sea Sales is very much
identifiable from the records and total cenvat credit of Rs, 42,687/- taken on it, which is
required to be disallowed as per the Explanation III of Rule 6(3) of the erstwhile Cenvat
Credit Rules, 2004 and in such cases the provisions of Rule 6{3) would not be
applicable, The appellant also argued that they have not made any international call in
respect to purchase or sale of goods under High Sea Sales and as such the question of

commaoan service does not arise.,

4, Personal hearing In the matter was attended by Shri Archit Kotwal,
Consultant who reiterated the grounds of Appeal and submitted that the SCN has
invoked Section 66D{e) (effective from 01.07.2012) but included period prior to
01.07.2012, which is not correct; that Rule 6{34A) benefit has not been
granted/considered even if order has been passed in September, 2016 whereas Rule
6(3AA) was effective from 01.03.2016 vide Notification No. 13/2016-CE{NT) dated
01.03.2016; that they are ready to reverse total cenvat credit of Rs. 4.41 lakhs taken
by them; that this problem was/ls being faced by all industries and hence no penalty
needs to be imposed as they have done things as per law and due to the fact that they

are ready to reverse entire cenvat credit reguired to be reversed.

2 1 have carefully gone through the facts of the case, the impuoned order,
appeal memorandum and the submissions of the appellant including at the time of
personal hearing.

6. The issues to be decided in the present appeal are as
(i)  whether the appellant was required to pay the amount under Rule
6(3) of the CCR, 2004 for undertaking exempled service of "trading
of goods” or otherwise.
(ii)  whether order for recovery of interest under Rule 14 of the CCR,
2004 and imposition of penalty under Rule 15 of the CCR, 2004 is
correct or not? z
By
1. The appellant has contended that the trading activity is an exempted
service as per explanation to Rule 2(e) of the CCR, 2004, however clause (e) of Rule 2
of the CCR, 2004 was substituted w.e.f. 01.07.2012 vide Notification No. 28/2012-CE
(NT) wherein the said explanation has been omitted and the new definition does not
specify that the trading activity is an exempted service; that the lower adjudicating
Page No.6 of 11
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authority travelled beyond the scope of the impugned SCN as no charge has been made
in the SCN under the provisions of Section 66D(e) of the Act which covers "trading of
goods” under the negative list w.e.f, 01.07.2012 whereas the impugned SCN for the
period from April, 2011 to July, 2013 has been issued only with relation to the definition
of "exempted service’ as per revised Rule 2(e) of the Cenvat Credit Rules, 2004.

7.1 I find that the term “exempted service” defined under Rule 2(e) of the
CCR, 2004 was amended by the Central Government w.e.f. 01.04.2011, vide Notification
No. 3/2011-CE(NT) dated 01.03.2011, which reads as under:-

“exempted services” means taxable services which are exempt from the

whole of the service tax leviable thereon, and includes services on which

no service tax is leviable under section 66 of the Finance Adl, and taxable

services whose part of value is exempted on the condition that no credit

of inputs and input services, used for providing such taxable service, shall

be faken.

Explanation.- For the removal of doubis, it is hereby dlarified that

“exempled senvices” includes trading”,;

(Emphasis supplied)
7.2 I also find that the definition of ‘exempted service’ was amended vide
Notification No. 28/2012-CE(NT) dated 20.06.2012 w. e. f. 01.07.2012 as under:
"exempted sendce” means a-
(1) (laxable service which is exempt from the whole of the service lax
leviabie thereon, or
(2)  service, on which no service tax is leviable under Section 668 of the
Finance Act; or
(3} taxable service whose part of valye is exempted on the condition
that no credit of inputs and input senvices, used for providing such
taxabie service, shall be taken,
(Emphasis supplied)
7.3 I further find "trading of goods’ has been included in the negative list of

services as per Section 660D of the Act with effect from 01.7,2012, which reads as
under:-

SECTION 66D, Negative list of services, — The negative list shalf T
comprise of the foliowing services, namely —

() s

(i) .

6 i /

(d)
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(e) trading of goods;
{Emphasis supplied)
7.4 It is clear from above that the amendment made vide Notification No.
3/2011-CE{NT) dated 01.03.2011, w.e.f. 01.04.2011, by way of insertion of explanation
in Rule 2(e) of the CCR, 2004 has unambiguously darified that trading of goods is
required to be treated as ‘Exempted Service” for the purpose of various provisions
relating to cenvat credit. Further, w.e.f. 01.07.2012, Section 66D further specifies
trading of goods as service but makes it in the negative list specifying that no service
tax is payable on trading of goods. However, the fact remains that “trading of goods”
under Section 660 of the Act has been treated as service. Similarly, Rule 2{e) of the
CCR, 2004 amended vide Notification No. 3/2011-CE(NT) dated 01.03.2011 as well as
Notification No. 28/2012-CE(NT) dated 20.06.2012 establishes that trading of goods is
as exempted service. A service on which no service tax is leviable under Section 66B of
the Finance Act has to be treated as an exempted service. Thus, I find that the trading
of goods falls within ambit of definition of "exempted service” as per Rule 2(e) of the
CCR, 2004 from 01.04.2011 itself and “trading of goods” remained exempted service
even after 01.07.2012 in the negative list regime and exempted services are all those
services which are placed under negative list under Section 66D of the Finance Act. The
said intention of the legislation is further fortified vide explanation 1 (¢) to Rule 6(3D) of
CCR, 2004 wherein value on which payment of an amount under Rule &(3) on trading of
goods is stipulated to be considered as difference between sale price and the cost of
goods sold or ten per cent of the cost of goods sold, whichever is more. Therefore, the
Service Tax law and Cenvat Credit law in respect of trading of goods are unambiguous
with effect from 01.04.2011 and even after 01.07,2012.

55 The appellant has contended that lower adjudicating authority has
erroneously applied the ratio of the judgement in the case of Nicholas Piramal (India)
Ltd. reported as 2009 (244) ELT 321 (Bom), which has been distinguished in the case
of Mercedez Benz India (P) Ltd. reported as 2015 (40) 5TR 381 (T). 1 find that the facts
in the case of Nicholas Piramal (India) Ltd. was that the assessee had availed cenvat
credit on common inputs used in dutiable as well as exempted final products and the
assessee had proportionately reversed credit of inputs used in the manufacture of
exempted goods. The Hon'ble High Court held that “..once a manufacturer,
manufactures from common inputs two final products, one dutiable and the other
exempted; Rule 6(2) would be attracted and on fallure to malntain separate records,
Rule 6(3) would apply.” I find that in the instant case, the appellant has used commaon
input service for manufacture of dutiable final products and for providing exempted

service, but neither maintained separate records as per Rule 6(2) of the Cenvat Credit
Page No.B of 11
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Rules, 2004 nor avalled any options as per Rule 5{3} of the Cenvat Credit Rules, 2004.
Hence, I find that the lower adjudicating authority has correctly applied the ratio of the
said decision.

7.b I find from the above discussion with regard to definition of the term
‘exempted services' and that the trading activity is specifically included as exempted
services, the intent and purpose of legislation are very clear not to allow credit on input
services meant for use in trading activity under provisions of Rule 6 of the CCR, 2004.
Thus, the manufacturer-trader cannot take credit on input services meant for used in
trading activity. He Is required to maintain separate records for availment and
consumption of the input services meant for trading activity, On fallure to comply with
this provision, the only option available with him as per the Cenvat Credit Rules, 2004 is
either he has to pay the amount as per Rule 6(3)(i) or as per Rule 6(3)(ii} of the CCR,
2004. In other words, the appellant is required to pay amount egual to 5% [ 6% of the
value of trading of goods or to pay amount as per relevant formula provided in Rule
6(3A) of the CCR, 2004, I, therefore, hold that the appellant has falled to maintain
separate account as stipulated under Rule 6(2) of the Rules and is required to pay an
amount under Rule 6(3) of the Rules.

B. The appellant contended that they had taken cenvat credit of
Rs, 4,41, B44/- on Telephone Services, Banking Services and Internet Service used as
common ‘input services' during the period from 01.04.2011 to 31.07.2013 and against
this, demand of Rs. 27,72,837/- has been raised which is against the spirit of the law;
that in such cases they would be required to reverse the proporticnate cenvat credit
used In exempted service viz. trading activity. However, the appellant shown their
eagerness in their appeal memorandum to pay/reverse the said amount equivalent to
total cenvat credit taken/availed of Rs. 4,41,844/- and relied upon following case laws:

(1)  Maize Products reported as 2009 (234) ELT 431 (Guj)

(2)  Anil Starch Ltd. reported as 2010 (260) ELT 54 (Guj)

(3)  Maan Pharmaceuticals Ltd. reported as 2011 (263) ELT 661 (Guj)

Bk

8.1 I find that the appellant has made this plea befare the lower adjudicating -
autherity but the lower adjudicating authority rejected the plea on the grounds that the
appellant already having an option, at the relevant time, to file under Rule 6(3A) of
CCR, 2004 which they have not done and at this stage they cannot take benefit of the
same when the law Is clear. The appellant, during the course of personal hearing, has
also shown their readiness to pay/reverse the said amount equivalent to total cenvat

credit taken/availed of Rs. 4,41,844/-. In this regard, I find that the issue is no more
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res-integra because of order of CESTAT, Ahmedabad in the case of Face Ceramics Pvt
Ltd, as reported in 2010 (249) E.L.T. 119 (Tri. - Ahmd.), wherein by following earlier
decisions of the Honble Supreme Court and Allahabad High Court, it was held as

under:-

"2, It 5 the appellant’s contention that the above goods cannot be
considered to be inputs and the cregit has been avalled as capital goods,
in which case the condition of the Notification would not stand
contravened, In any case. submits the learned Advocate that the credit of
Rs. 4.76,196/~ avalled Dy them in respect of the above items stands
subseguently reversed by them along with interest of Rs. 1,62.233/~ in
which case the condition cannot be held to be contravened, He relies
upon the Honble Alishabad High Court judgment in the case of Hallp
Minerals Water Pvt. Limited v. UOI - 2004 (174) ELT. 422 (H.C-
Allzhabagd.) laying down that subsequent reversal of Modvat credit
amounts fo non-taking of credit on the inputs. Learned Adv. also refers
the Honble Gujarat High Court judgment in the case of CCE v. Ashima
Oyecot Limited - 2008 (232) EL.T. 580 (Guj.) = 2008 (12) S.T.R. 70!
(Guf. ) wherein the Tribunal’s decision laying down that even if reversal of
credit is as per the directions of the Tribunal, it has fo be helg as if no
credit was availed. We note that both the above declsions are based upon
the declaration of law by the Honble Supreme Court in the case of
Chandrapur Magnet Wires Pvt, Limited v. CCE - 1996 (81) EL.T, 3(5.C.),

3. Though the above decision of Chandrapur Magnet Wires Pvt, Limited
was placed before the adjudicating authority but he has not followed it, on
the ground that the reversal of credit was not made prior to clearance of
the goods. In terms of the above decision Honble Gujarat High Court as
also Hon'ble Allahabad High Court which have held that such reversal,
even if made subsequently would amount as if no credit has been availes,
in the present case, the appeliants have reversed the entire credit along
with interest. As such, it has to be held as if no credit was avalled, IF that
be sg, the condition of the Notification cannot be held to be contravened,
in which case, the benefit of the same wouwld be available o the

dssesseg.”
8.2 Thus, it is held in the various higher judicial forums that subsegquent
reversal of the credit would amount as if no credit has been availed, Therefore, relying
on the above decisions, the request made by the appellant in appeal memorandum and
also at the time of personal hearing that they are ready to pay/reverse total cenvat
credit taken by them along with interest at applicable rate appears tenable and legally
correct. However, | am not in position to verify as to how much cenvat credit has been
taken by the appellant on common input services during the period under question as
na document is available with me for the purpose of quantification of the same, Hence,
I am left with no option but to remand the order to the lower adjudicating authority,
who shall verify the total cenvat credit taken by the appellant on common input services
during the period In guestion.

-ﬁll'-h.‘l. -

i

—

8.3 In view of the above factual position, I direct the appellant to submit the
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required documents to the lower adjudicating authority, who shall verify the facts and
quantify cenvat credit taken by the appellant on commaon input services and shall pass
speaking order offering fair and reasonable opportunities to the appellant to explain
their case.

B.4 I find that remanding matter to the lower adjudicating authority is legal
and proper in the light of the decision of the Hon'ble CESTAT in the case of Singh Alloys
(P) Ltd. reported as 2012(284) ELT 97 (Tri-Del) wherein it is held that power to remand
in appropriate cases is Inbullt In Section 35A(3) of the Central Excise Act, 1944 even
after amendment. The Hon'ble CESTAT in the case of Honda Seil Power Products Ltd.
reported as 2013 (287) ELT 353 (Tri-Del) has also held that Commissioner (Appeals)
has inherent power to remand a case under the provisions of Section 35A(3) of the
Central Excise Act, 1944. The Hon'ble High Court of Gujarat, in Tax Appeal No. 276 of
2014 of Associated Hotels Ltd. has held that even after amendment in Section 35A(3) of
the Central Excise Act, 1944 in 2011, the Commissioner{Appeals) has powers to

remand,

8. In view of above facts and cireumstances, | set aside the impugned order
and remand the matter back to the lower adjudicating authority to verify total cenvat
credit taken on common input services by the appellant with direction to the appellant to
submit all relevant documents in writing within 2 months from the date of receipt of this

order.
2.1 HOEHA! AT &1 1 715 Hlie & 9enT Iuded Al 8 R AE
9.1 The appeal filad by the appellant stands disposed off in above terms.
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Copy to:

1} The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2)  The Commissioner, GST & Central Excise Commissionerate, Rajkat,

3)  The Assistant Commissioner, GST & Central Excise, Division-1I, Rajkat,

4) Guard File.
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