s (3dE) W wEEw, o T A 6 SR TeE o
0/ THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

Efeer A o & w0 2 Ploos U% 1 Bhiavan
™o o e Race Course Ring Rond.

TSAFIZ  Rajhot — 3640 041

Tele Fax Mo, O28] - 2477952 2000142 Emal: cesappealsrajbofio goil com

ort s v @ g -

&

A

it g F,s",;‘ﬂt kA ey |

ppedl Tk b= .-"dﬁ Iq il FNa ke

VAZXRAND Lﬁ,,-//h WSUPDRT A EX AR 206 D08, 2006
# ﬂﬁ 7

HAE W FEAT (Oreder-In-Appeal Na )

RAJ-EXCUS-000-APP-068 -2017-18

s @ e At W= oA
Date of Order: 19.09.2017 Nate of tssue:

FAR FAW, srgae (de), T Zan wiE /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

21.09.2017

WET MW IS ST TUTESST BEPUS HEEA, S R o M e ) et | e g et

W HEW B RERT
Angng ot of abirs mwesonad (D asoed by AddionablointDepulplAsaiiant Commasone: Cenirél Extise | Garete Tas
Aajlan T Jamnegar | DorsFuilam

wdewat & uEE & a1 U9 91 (NameSAddress of the Appellant & Respondent -
Mis. Amul Industries P. Lid., 2. Ap Industrial Estate.. Plot No. 332-333. Opp. Boring
House. Rajhot - 360 003

gy it oy &0 i eETeE A0 & avges et ) efteam & e aole e e g By
By poesom aggneved by Bes Onfecami&ppesl may e an appaal 16 T apeeopiinle om0 the Aolloeing vy

=i omes dsfin ynhn wER  Ba EnET afETe Sroitsrn & oy e, S e vew pSToa 1 &) em 358 %
AT e wiitees 1064 & umr 56 6 et Tiaefates ot ot o menl B0

Appmal tn Cuminmz. Escse L Serven Tae Apgeinie Tobunal unded Seceon 358 of CEA, 1944 | Ledes Seciios B6 of tho
Finance Act  THOE @ uppanl s 18

manmﬁmmmmT! mrmqnwnmwmmmnﬂnﬂ.mma
2, ber & @ Tl @ @ ah wiE W

Tha apecinl Beech of Customs. Excss & Serice D Appefabe Tobunel of Wesl Biock Mo 3 BE Pures, Mes [efis 0 sl
matinm meagng o clashcaton and alusbon

oy aireiE (ah 0 aaw ol & perEr omw o m oarhE dfen e T o eE m e i arsfirerm
i 1 nieE e s cﬂﬁrp.qﬂﬂmmm-lr--ulﬂtﬂw-'

e the West regonal bonch of Customs Excse & Seivice Tam Appelate Trigues (CESTAT) oL 2 Flopd. Bhaumak Bhyson
Anarmi Ahmadsbed BN o cann o Appaals wine en &8 mimrliesd nopaea- a0 abous

mm#mHMﬂﬂﬁﬂllehﬁﬂmmrNHIMM|ﬁ B &
mmﬁhjnmuﬁm.ﬁﬁ%mﬁﬁr|pﬁﬁnﬁnmﬂtmmmnﬁﬁnﬁ1m
lh'iﬂl'l?ﬂ‘ﬂ"!ﬂ'm N ETR W TR W S AT TOT @D AT POT ERE T M) e e it & = Em

aud 4000 O e 100000 =T o Bus T s B ol e omh Bl e W REE el
mﬂnﬁ#mimmmﬁmnﬂﬂmﬂ'mﬂuIH!‘ITHIH'I'rm'rlh Tl s ol
TR JU & &= & 1 v @ §en ofer an seite sk anefitern & wan e | o Ao mEW G HEm E
ﬁn’nﬂﬁ-ﬂimml-mnﬂiﬂﬁn? M WEai @i o

MEe pppesl 40 the Agoediale Tebonnl dhel e Bed |6 gusdniphcale i fdem EA-D | ae prescobeg under Fule § of Cenbesl
Escige hppaall Riles. 001 and ghall be scoompinhed sgangl ona which @ el should be accompanksd by & e of Ry
000 A= SO008., R= 00000 wheie amounl ol doly deras®mieestipenaliyiefund & upto 5 L. 5 Let o 50 Lac and
abows 50 Lag respectssly o B bom ol cigmssd Geis drsl @ Weoue ol Asal Fagaler o Beanch ol any nossnaled puiilic
seCior Bk of B plate where B Bench of sy oderesked] poblic wecine bank of the place wheee e beech ol B Teibanal
§ udled Apgiceson made lor grant of shay siall e srampaned by & feen of Ry 500

Thwe appenl et sub sechion (1) of Secioen 0G0l the Fmanoe A 798, 10 the Appelsbe Tobunal Shail bo fed w
quadiuphcas in Form 5 1.5 @ poescnbed under Hue B of e Seérecn Tax Roles, W04, gnd 5nel be picompaned by a
copy of Ihe ofdes appedled ogoinsl (ome o which shall fe cerlibed copy) eod  shoold Be accompaniod by o lees of  Hy
THHE- wiistd thg smninl ol seivice e & mleeel damanided & penaly el ol Ra. 5 Lakhs o bess Ba 5000 wheie the
amouni ol seryice fas & imeres] devanosd & pecally levied m omore than Sve lokis b sol eceading Be Fily |
Fa 80,0000 whans @ amounl of serace e & nleesl gemances] §opeasty ivad | omors then 1My Lsshe ropess,in the
has o crossad Bank did® o Beour ol tho Assisued Bpgsbe of s mnﬂwmmwm['mm
whigr Bhe Dach of Toburd! & adusssd ¢ AppRcsnim made for grast of sty dhall be sccomopned by 8 fes of P 00

;

- = 1
g =



i)

)

i)

vl

{w

1

(E}

i}

(Gl

in
under Huse 8 02} & B2A) of the Service Taw Faies, TRM ang shell e scooonpeieed by a copy ol oeder ol Comeisonar
Certinl Excesn’ 01 Comemssionel, Céstinl Excise {Appamin) jone ol whah wmall be & comled copy) and copy of ihe odm

e
i mmmmqmmtmmtmimmgmmmtﬂ

i

o 1 F FE @ @ finhe aWTe 100 B om 81 & Hens damer wd o sy & omk B o5F midw B ufn i
uftee & F6w &9 AFR Ioar BeeEa & e & 0 s (0%, = oame gﬂml.h!ﬁﬂ ELRC LR
TamiET B n?ﬂhmﬁhmmtmmﬁ el A B4 onTH o AW o @ FRE AR

Nl e wew e e & el e Ve o e @ e et
jii tEm 1 il ETTE e
il worE I & oy A e
il BT FF reEed & BeE i 5 otm ovRe

swima W O I W1 v st OO
Fer an appeal 10 ba Aked Sedois e CESTAT undd Secton J0F of tw Cenbiol Excise Acl, 1944 wiech B almo mode
applcabls o Spiviee Tam undey Sechon BY of ihe Financs Acl 1090 a0 oppesal agéim] S miiei shad e belone he Tibunal
an paymant ol 0% of the duty demanded whare duly or duly ssd pengly B i ditgets of penally shems pandlly aleme 8 0
ditpute provaded (he svou of pre-denisil payable ool B= sl B 4 ceilng of A 10 Creees
Undar Camrat Excts and Sevvew Taa, iy Demunded shal oglaos

L] no dalnimsnod uhdel Sachon 11 [

i amogrn il s Conval Onesit ke

[} amoay payable unde Aule 8 of the Cenver Creds Hules

prowded furhar that the pitesaes of e Sechon sholl i anpdy 0 the thy spohicsbon &5 appeals ponding befoen

any Acpeilste mitheoly prge 16 e commencemam of e Foaecn (MG2) &L 2004

W FET W

AT
mm?m-ﬂuurlmﬂiln—.
Fu iy B geteen ofter iRl st & b sns e Wfiftem, 1954 8 e 36EE & L e
ﬁ m“;'m?mmrni e wwwT TeFT SHE oW /R S O e, W A A R 110001 &
dtm it

& remmon ospplication iss o e Under Secremry, D e Gioweenmon of indin, Aesmoon &ppicmaon Une, My Finance,
Depadtimen) of Meverws  dih Fiopn Jesdan Deep Basldegg, Patlebment Sopel Mew Deibi- 10000 wodey Secton I5EE of the
CEA 1364 7 rmpact of the followiog rase. govenned by Bel peosesn o sobsscnon (1) of Seckons356 ek

HMHWHWFIHW fors® mra =t (el e & @ o 0 diamn Bt o B een st m
b Tl Nt sien = & o, m Bl w8 oo ern @ e & qryene & @ Tl stond o
Bl wTm aw F W e & e A

i ocase o @y iowe of QO0OE ansim e loWE SCcute i Ennsd Do B AMiony 10 8 saieholse DI 10 Anoleer lacier o Do ong
warehouse o prother durrg e cpuise of grooegseg of e goods 0 8 werebouse o o sioage whether o \sciory of i 8
Wwar B

e e gy Tl o oy oeiw @Y R ow nm!;fhﬁﬂ:ﬂn:nﬂmwiﬂﬁ:mm:‘mrtr'[ﬂiﬂt
T B @ anA & v o mp o moem @ oo

-1
:
.ﬂ_
3
-
g #
-

of pudise on gonds sepoied In sy oooedry @ isrREy culsele indin of on excisable metenal e in
of fhe goods which o expeisd i &ny coundy OF Wiy ouisdn ndia

qllul:rmirﬁmmnm_ﬂmm:fmmmﬂﬂnhmlll
waponed outwdn inda ewpod o Nepll or Ehuen. wihoot payoet of daly

g’ﬂi‘
i i |
i

i & a0 B o gl o gw eRiien T el il semn 6 mee s B oof B 6
Wi & T e i (B 3 s & omn 168 5 oo T # ak e A e ov &
undEr P o

i
4
EZ

mluwed |0 be ublerd Mvmds pagmesl of saoss duly on fnal Eoducs o
theie under such oider @ pasaed by e Ommnnsocres (Appealsl on G aler B Sl aoocnind undei Sec
the Finance (hoZ) Acl 1998

gi
a3
i

fwo copsa mach o e (0 and Order v Bppes 8
evidenumy paymetl of presonbed fes a8 prescibed el Socton 15 EE of CEA 1544 undm Mapr Head of Accoors

s & wm BeeTatEs fiffm #= Wt A2 anh o
R DR T AR WOT I YT &N 8 A EmE 200 an yaona fEm o s o e TR e ST PRl A nm g ot

O S E 8w A |

mmmm“"wﬂhlmﬂhl Apr whee e Eemed ewoived 0 Plooess Ong LAC o Bz
And Bu 1000 whiem S amount eleed 0 more B Hupess Ong LS

L=

[ =

W HET T FETT w7 AR § O S B W B TAm - ey gw @ fenr gmn aifpd) g g @
ot & Fime ot wr o Wl @ B iR eEnhe a0 s m &5 wTEw &7 7% HiEs em = o
i tho order covems sonous fmenbeen of orde 0 Oegnal bee e ssch 00D phenl® (e paed in Tha sloossd mannes

nol wiksinnding #e e Ml B ooe appoal i e AopoBant [ooenal o the ot spphicehon 1o Se Central Gowt ARG e Gl

mrbllﬂﬁﬂhu‘mdmmifm!““||ﬁllhnﬂﬁi 1064 Toq ancn

s oA e ¥R 1075 & FeEl & saEn mm nfw oo ama i B ol s Beste A0 e W
e e Fefier wa ot i

G copy of applomton of 0100 os the cese may be. Asd Ba ode ol the Bdpahcnlng auhonsy snall Dear @ cour fee EEmp
of s 150 ss preschbed unds Schadule ] m i of e Coun Cee Ao 575 =0 semended

¥

=M wE i e A At jaen En Bawsh 0l & ofiftr v Mew eriRe Eemell ot
&7 AT fAuE d g W tme swiE T o B

Aligntion m ssn inviled B e pdes ceneanng TesE B athel dimed omaters cottamed ot Cominms, Eacis snd Sedaee
Appalate Trbwrad (Poceduie) Faed, 1582

T piEm ofeeh @ pde ofie et @ omdfae oonme S @ omEEE o & faw, sl Tt deme
i Cheec gord in 35 I WA R L

Foi ihe: winhormie, delafed gad Uriest pegwsens 1elaimg & Mo of oppeal in five feghds Enpiate pathonty e sposiiatl may
jaber 1o T Deparmanal wobnie wwew Ci8c {090



Appeal Mo VAZ24WALZNTG

:: ORDER IN APPEAL ::

M/s. Amul Industries P. Ltd. (Unit-V), Opp : Saral Stove, Plot No.
16, B/h Sahyog, Aji GIDC Area, Rajkot — 360 003 (hereinaffer referred fo as
‘the appellant’) has filed the present appeals against the Order-In-Original
No..D2/SUPDTI/C EX/AR-V/2016-17 dated 05.08.206 (hersinafter referred fo
as “the impugned order”) passed by the Supenntendent, Central Excise AR -
\/, Rajkot (hereinafter referred to as “the lower adjudicating authority”)

2. The facts of the case are that dunng the course of Audit for the
period from January 2009 to December 2013, discrepancies of (i) Wrongly
availed CENVAT credit twice in respect of various invoices of input service
involving totally credit of Rs. 70,040/- (Para -1 of Final Audit Report No. D-
B82/2013-14 (ii) Excess availment of CENVAT credit of Rs. 2,936/~ in respect
of input service tax (Para — 3 of Final Audit Report No. D-882/2013-14) were
noticed. The appellant agreed with the observations and debited both entries
on 05.02.2014 but refused to pay interest of Rs. 60,169/- and Rs. 1,478/
respectively on said amount. The appellant was issued Show Cause Nobce
No. CEx/AR-ViAmul-WIFAR-D882/2013-14 dated 27.01.2016, demanding
interest on Rs. 60,169/- and Rs. 1,478/- totally Rs. &1,647/- for wrongly availed
Cenvat credit under Rule 14 of the CCR,2004 read with Section 11A of the
Central Excise Act, 1944 (hereinafter referred fo as “the Act’) The lower
adjudicating authority adjudicated the show cause notice vide impugned order
and confirmed the demand of Interest of Rs. 61.647/- under rule 14 of the
CCR, 2004 read with Section 11AA of the Act.

3. Being aggrieved with the impugned order, the appellant preferred
the present appeal inter-alia on the following grounds:

(i) Demand of Rs. 61,647/- on the ground that even if credit is not
utilized, interest s payable is not Correct The adjudicating authority has
ignored the decisions referred to by them,

(1) There was no suppression of fact by them and was not alleged in
the SCN and hence the demand is barred by imitation of time.

% Fersonal hearing in the matter was attended by Shri Paresh V.
Sheth, Advocate, on behalf of the appellant who reiterated the grounds of
appeal He submitted that time period of limitation s applicable for demand of
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interest also as held by the CESTAT in the case of India Medical Practitioner's
Co-op. Pharmacy & Store Lid. Reported as 2017(348) ELT 788 (Tn.-Chennaij,
that the ratio of the decision of CESTAT in Rolex Rings Pvi Lid. Is also
applicable even now, that demand of interest is also covered by Section 11 of
the Act. No one appeared from Department even once despite of P. H. notice
issued to the Department and nothing was submitted

FINDINGS

5 | have carefully gone through the facts of the case, the impugned
order, appeal memorandum and records of the personal heanng. The limited
issue to be decided in this appeal is as to, whether the appellant Is
required to pay interest where Cenvat credit wrongly taken on 30.04.2008 &
21.04.2011 but not utiized and whether demand of interest 15 hit by
limitation of time in this case or not.

6. The lower adjudicating authority held that the Rule 14 of Cenvat
Credit Rule, 2004 specifies “Recovery of CENVAT credit if taken wrongly or
utilized wrongly or has been erronecusly refunded” and interest is recoverable
under Rule 14 of CCR. 2004 and referred to CBEC Circular No. 897/17/2009-
CE dated 03.09.2008 wherein it has been stated that interest is payable even it
credit taken wrongly but not utilized. The amendment in Rule 14 of CCR, 2004
stating taken wrongly and utilized also was made effective wef 1703.2012
only whereas Cenvat credit has been wrongly taken on 30.04 2009 &
21.04.2011.

7 The appellant relied on CESTAT, Ahmedabad Order No.
AMBTIWZB/AHD/2011 dated 26.09.2011 in the case of Rolex Rings P. Lid.
Vs CCE, Rajkot and on Indian Medical Practitioner's Co-op Pharmacy &
Stores Ltd reported 2017 (349) E.L.T. 788 (Tri. Chennai). In both cases it has
been held that interest can be demanded only under Section 114 of the Act
and period of imitation provided therein for demanding duty is also applicable

for demanding interest AR
W
B I find that demand of interest was for 1ssues of wrongly taken

Cenvat credit wrongly taken on 30.04 2008 & 21.04 2011 wherein the Show
Cause Notice was issued on 27.01.2016 without invoking suppression of facts
and extended period of time, as 15 evident from the SCN dated 27.01.2016.
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8.1 Since, the SCN has not alleged suppression of facts by the
appellant and also not invoked extended period of time, SCN issued on
27.01.2016 for interest on Cenvat credit wrongly taken on 30.04.2008 &
21.04 2011 is clearly time barred. Hence, | have no option but to set aside the
impugned order on this ground alone and to allow the appeal filed by the
appeliant without going into other grounds of appeal.

g In view of above, | set aside the impugned order and allow the
appeal.
9.1 sedteraa an ast #r ag wdve w1 Fuew sedes S0 | R e i
a1 The appeal filed by the appellant is disposed off in above terms.
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Copy to:-

1. I:'|l}|rl11: Chief Commissioner, GST & Central Excise. Ahmedabad Zone, Ahmedabad
2. The Commissioner, GST & Central Excise Commissionerate, Rajkot.

3. The Assistant Commissioner, GST & Central Excise Division -1, Rajkot

4. The Supernntendent, GST AR -V, Rajkot

5. Guard File.
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