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ORDER-IN-APPEAL

The appeals detailed below have been filed by M/s. Shree Digvijay
Cement Co. Ltd., Digvijaygram, District — Jamnagar (hereiraiter referred to as “the
appellant), against below mentioned Orders-In-Original No. (hereinafter referred to
as “the impugned orders”) passed by the Deputy Commissioner, Central Excise &
Service Tax, Jamnagar (hereinafter referred to as ‘the lower adjudicating
authority”).

I_Elr. ' Appeal File No. | Orderin- | SCN No. & Date Period Cenvat
No. | Original No. credit
I & Date disallowsd |
S . (inRs.) |
01 | V2'112RAN2016 | DCIAMNZ [ V25(4M41/Demand/ | October, 2014 | 1,02,350
2015-18 dated | 15-1G dated | to March 2015

14.03.2018 14.10.2015

02 | V2219/RAJ 2016 | DCIJAMIOZ/ |V 25(4)53/Demand | Apni, 2015 to 1,50,618

. 2016-17 dated | 15-16 dated September,

. I £9.07.2016 18.01.2018 2015

|03 | V2R249/IRAJ 2016 | DCIAMZT] | V25(4)21/Demandl | Octaber, 2015 | 68271
2016-17 dated | 16-17 dated o March |
27.10.2016 | DB.OT 2016 2016 | |

2 Since the issues involved are common, these appeals are being taken

up together for passing Orders-in-Appeal.

3. Briefly stated facts of the case are that the appellant had wrongly
availed Cenvat credit of service tax paid on hotel accommodation charges. It was
found that the said service has no nexus, in or in relation to the manufacture of the
final product of the appellant: that hotel service was not part of the main or inclusive
part of the definition of “input service® under Rule 2(l) of the Cenvat Credit Rules,
2004. Show Cause Notices were issued for recovery of wrongly availed Cenvat
credit under Rulz 14 of the Cenvat Credit Rules read with Section 11A (1) of the
Central Excise Act, 1944 along with interest under Section 11AA of the Act and for
imposing penalty under Rule 15 of the Cenvat Credit Rules read with Section 11AC
of the Act. The Show Cause Notices were decided by the lower adjudicating
authority vide impugned orders wherein he disallowed the Cenvat Credit and
ordered recovery of cenvat credit so availzd along with interest and also imposed
penalty equal to the credit disallowed giving option to pay 25% of imposed penalty
under Section 11AC(i)(e) of the Act. _& jfﬁ _
3. Being aggrieved by the impugned orders, the appeliant preferred the
appeals, interalia, on the following grounds -

Paga Ho 3ef 10
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(i) The services are used by the appellant for the market research,
business development, sale promotion and advertisement and since no contrary
evidence had been brought. the services are definitely used for the purpose
mentioned by the appellant. The said services are included in the definition of input
sanvice.

(i) The credit of service tax paid on any taxable service that forms part of
the assessable value of the final product has to be allowed under the Cenvat Credit
Rulas. The expression “inpul service” as per Rule 2(/) of the Rules cannot be
restricted to the services used directly in or in relation to the manufacture of the final
products, but is also liable to be extended to all services, which are used in relation
to the business of the manufacturer. The hotel service has been used for official
purpose by the company executives for sales promotion/business development,
technical know-how, meetings/dealings related tw the business, etc. which are
integral part of the business activities and such charges are borne by the appeliant.

(i) The inclusive part of the definition of ‘input service' makes it clear that
credit of service tax paid on services which are used in refation to the business such
as accounting, auditing, .... etc. would be allowable even if the said services are not
per se used in or in relation to manufacture of the final product. The expression
"such as” is merely illustrative and not exhaustive. Therefore, credit of service tax
paid on any service used by the assessee in relation to the business of
manufacturing cement has to be allowed. The appellant relied on the decisions of
Hon'ble Apex court in the case of Goodyear India Ltd. reported as 1897 (95) ELT
450 (SC) and Royal Hatcheries (P) Ltd. reported as 1994 SUPP (1) 429,

(iv) The business activity is an integrated/continuous activity and is not
confined/restricted to mere manufacturing activity. Business activity covers all
activities that are related to carrying on the business. Therefore, the term ‘in relation
to business' in Rule 2{l) of the Cenvat Credit Rules, 2004 cannot be given a
restricted meaning so as to cover only those acuvities which churn out the final
preduct from the raw materials. The expression ‘activity relating to business clearly
denotes that the legislature intended to give wider meaning and not narrow
meaning. The appellant relied on the decisions of the Apex Court in the case of
Shreyas Paper Pvt. Ltd. reported as 2006 (1) SCC 615 Mazgaon Dock Ltd,

reported as AIR 1858 5.C. 861 and Doypack Systems (P) Ltd. reported as 1588
(36) ELT 201 (S8C)

Page Ko, 4 of 10
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(v} The expenses incurred as a result of commercial expediency are
covered by the term "activities relating to business”. Where the services used have
direct and immediate link with the business of the assessee, then credit of service
tax paid on those services would be allowable. The appellant relied on the decisions
of the Apex Court in the case of Chandulal Keshavial & Co. reported as 1960 (38)
ITR 801 (SC), Eastern Investments Lid. reported as 1951 (20) ITR-1 (SC) and
Redrow Group PLC reported as 1999 SIMON Tax cases 161

(i) The appellant relied on the following decisions in support of their
contentions:

» Ballsonica Auto Components India P. Ltd — 2015 (40) 5TR 41 (P&H}

» Coco Cola India Pet. Ltd. — 2009 (242) ELT 168 (Bom.

« Deepak Fertilizers & Petrochemicate Corp Limited = 2013 (32) STR 532 (Bom.)
s Uitratech Cement Ltd. — 2010 {20) STR 577 (Bom )

» Mangalore Refinery & Patrochemicals Ltd, — 2015 (318) ELT 121 (Tn-Bang.)

= ABB Ltd = 2008 (15) STR 23 (Tribunai-LB}

{wii) It is submitted that Central Excise and Financial records and Service
Tax records are verified by the audit team before, however, this said matter was
raised for the first time, The appellant has submitted Central Excise retumns on time
every month and alse has given the details of cenvat credit availed in respect of
service tax paid by them. Therefore, the department cannot claim at any stage that
the appellant had suppressed the fact from the department. There are various
judgments clarifying that no extended period can be invoked when the records have
been audited. The appellant relied on the following judgmenis and submitted that
extended period does not survive at all.

* Trans Engineers India Pwt, Litd = 2015 (400 STR 490 (Tri -Mumbail

* Madras Cements Lid - 2016 (40) STR 645 (Kar )

» Bajaj Hindustan - 2015 (40) STR 281 (Tri. Del.)

* Panoli Intermediaies (India) Pvt. Ltd = 2015 (40) STR 328 (Tri.-Ahmd )

» Ellora Time Lid. - 2014 {34) STR 801 {Guj )

« Andhra Sugars Lid. = 2015 (318) ELT 297 (AP)

ri}q-:‘l'

(wiil) SCN F.No. V.25/AR-VIJMR/86/Comrmr./2014 Hated 28.07.2014 and
SCN No. V.25(4)06/Demand/2015-16 dated 16.04.2015 have been issued on the

same ground and this is second periodical demand on this issue by the department,

Hence, the charge of suppression, misstatement, mis-deciaration cannot be
invuked. The appeillant relied on the following decisions:-

Papa Mo 5af 10
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ECE Industnes Ltd. - 2004 (164) ELT 236 (5C)
Frick India Ltd. — 2006 (203) ELT 82 {Tri—Del,)
Gautami Textile Indus. & Sales Corpn, = 2006 (187} ELT 87 (Tri-Bang.)
Mizam Sugar Factory — 2008 (5] STR 314 (5C)

I
do
|

.

The issue is bona fide in nature and it is settled legal position that for

imposition of penalty under Section 11AC, mens-rea should be there. The appellant

relied on the following decisions in this regard:-

-

4.

Pepsel Foods Ltd. — 2010 (280) ELT 481 (SC)

Aabhas Spinners = 2008 (239} ELT 181 (Tr.-Del )
Ballarpur Indusiries — 2009 (23) STT 254 (CESTAT SMB)
Knit Foubds — 2008 (230) ELT 442 (Tri.-Del )

The appellant vide their letter dated SDCCLAIJGMHOTELPH-
ADJ2017-18 dated 05.09.2017 stated that the submissions made in the Grounds of
Appeals may please be taken as their final and personal submission and they

waived the requiremeant of personal hearing for disposal of these appeals. Hence, |

take up these appeals for passing Orders-In-Appeal now.

FINDINGS:-

5.

6.

| have carefully gone through the facts of the case and the
submissions of the appellant in the memorandum of appeals. The issue to be
decided in the present appeals is whether cenvat credit of service tax paid on hotel
accommodation charges is allowable in terms of Rule 2{) of the Cenvat Credit
Rules, 2004 or not.

P

-
h"
¥

| find that the lower adjudicating authority has disallowed the Cenvat
Credit of service tax paid on hotel charges holding that the said service has not
been received in or in relation to manufacture of their finished product and

clearance thereof upto the place of removal, The appellant has contended that

services are used by the appellant for market research, business development,
sales promotion and advertisement and are included in the definition of input
service. To understand the definition of “input services”, Rule 2(l) of the Cenvat

Credit Rules, 2004 as applicable during the material time is reproduced as under:

Page N, & of 10
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"I} “input sarwice” means any senvice, -
{1 used by a provider of [axabie service for providing an ovipil service, or

fu) used by a manufacturer. whether directly or indirectly, in or in relglion fo the
manufacture of final products and clearance aof final products uplo the place of
removal,

and includes services used in refation fo modemization, renovation or repairs of & fachary,
premises of provider of oulput service or an office relsting to such factary or premisses,
advertisement or sales promotion, mavkel ressarch, storage uplo the place of removal,
procuremant of inpufs, accounting, auditing, financing, recruitment and qualty conirol
coaching and Iraining. computer nelworking, credi! rafing, share regisiry. secunly. business
exhibition, legal services. inward fransportalion of inpufs or capital goods and outward
fransportation upto the piace of remaoval; but exgliudes services -

(A specified in sub-clauses (p), (zn), (zz2), (zzm), (z2q), (zzzh) and (zzzz8) of clause
{1035) of section B5 of the Finance Act (heremafler eferred as s-sciffed services), in so far
g5 they are used for -

{a) canstruction of @ budding or a civil structure or a part thereof: ar
() laying of feundation or making of structures for support of capital goods,
excapl for the provisian of one or mare of the specified services: or

(8} specified in sub-clauses (d), (o), (z0) and (z222)) of clause {108) of section 65 of the
Finance Act, in s0 far as they relate fo & mofor vehicie except when used for the
provision of laxable senvices for which the credit on motor vehicle is available as

capital goods; or

fC) such as those provided in relalion fo ouldcor catenng beauty treatment haealth
services, cosmele and plasfic surgery, membership of & club, health and fitness
centre, life insurance, health insurance and travel benefits extended fo employess
on vacalion such as Lua.re or Home Traval Emnes.s:m mwﬂq

{Emphasis supplied)

6.1. As can be seen from above, “input service” means any service used

by a manufacturer, whether directly or indirectly, in or in relation to the manufacture

of final products and clearance of final products upto the place of removal. with the
inclusions such as advertiserment, market research and sales promotion, etc. but
excludes services if used primarily for personal use of consumption of any
employee. The appellant strongly pleaded that hotel services are used by the
appellant for the market research, business development, sales promotion and
advertisement, however the appellant has not produced any cogent evidence 1o
establish the same. The appellant has not made out the case as to how and i - "w-
which manner, the hotel services have been used, in or in relation to manufacture of —
their final products and clearance thereof. The appellant has aiso failed to
demonstrate as to how the hotel services can be linked to the activities relating to
market research, sales promotion or advertisement. | find that as per Rule 9(5) of

Page Ma. 7 of 10
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the Cenvat Credit Rules, 2004, the burden of proof regarding admissibility of cenvat
credit shall lie upon them. In absence of the same, cenvat credit of service tax paid
on hotel charges cannot be allowed to the appellant..

6.2 The appellant has also contended that “input service” as per Rule 2(l)
of the Rules cannot be restricted to the services used in or in relation to the
manufacture of the final products, but needs to be extended to all services that are
used in relation to the business of the manufacturer and that the hotel services have
been used for the official purpose by the company executives to attend
meetings/dealings related to business, sales promotion, business development,
technical know-how etc. which are integral part of business activities. | find that the
appellant while raising the plea that hotel service is used for market research,
advertisement, sales promotion, etc. to qualify it as “input service” within inclusive
clause of the definition, they have also argued that hotel services were used by their
executives/employees for meetings related to business. technical know-how etc. |
am of the view that the definition has to be considered in its entirety. The availability
of cenvat credit is not outside the purview of exclusion clause and if certain credit
has not been allowed specifically by the legisiation, then it cannot be allowed by
general clause or general description. It is alsu a fact that Central Government
conscicusly amended the definition of “input service" wef 01042011, vide
Notification 3/2011-CE (NT) dated 01.03.2011, wherein expression “activities
relating to business” has been deleted from the definition of ‘input service'. The
intention of legislation is very clear not to allow cenvat credit in respect of services
used for consumption of any employee and activities related to business beyond
place of removal.

6.3 | find that the Hon'ble Apex Court in the case of Dharmendra Textile
Processors reported as 2008 (231) ELT 3 (SC) also held that “the court cannot read
anything into a sfatulory provision or a stipulated condition which is plain and
unambiguous. A statute is an edict of the legislature. The language employed in a
statule is the determinative factor of legislative intent. The Hon'ble Apex Court in the
case of Parmeshwar Subramani reported as 2000 (242) ELT 1682 (S.C.) has also
held as under:-

ok
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14 ... It is settled iaw thal where there is no ambiguity and the
inban of the sialire is gonveved there iz no for the

court to underiake any exercise to read something inio the provisions
which the legisiature in its wisdom consciously omitted Such an exercise
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if undertaken by the courts may amount to amending or allering the
statutory provigions.

15 In & plethora of cases, it hes been stated thal whers_the language is

clear. the intent legisiatire is | thered from the lan
used It is not the duly of the court either lo enlarge the scope of
legisiation or the intention of the legisialure, when the language of the
provision is plain. The court cannot rewnite the legisiation for the reason
that it had no power to legisiate. The court cannot add words fo a statute
or read words into it which are not there The court cannol on an
assumption that there is a defect or an omission in the words used by the
legisiature, correct or make up assumed deficiency, when the words are
clear and unambiguous. Courts have to decide what the law is and nol
what it should be. The courts adopt a construction which v carry out the
obvious intention of the legisiature but cannol set at naught legisiative
Judgment because such course would be subversive of constitutional
frarmany. "

[Emphasis supplied)

6.4 The appeliant relied on the decisions in the case of Bellsonica Auto
Components India P. Ltd. — 2015 (40) STR 41 (P&H), Coco Cola India Pvt. Ltd. —
2009 (242) ELT 168 (Bom.), Ultratech Cement Ltd. — 2010 (20) STR 577 {Bom.),
Mangalore Refinery & Petrochemicals Ltd. — 2015 (319) ELT 121 (Tn.-Bang.) and
ABB Ltd. — 2009 (15) STR 23 (Tribunal-LB) in sugport of thei contentions. | find that
all these ordersfjudgments have been pronounced in the context of the definition of
"Input service” existed prior to 01.04.2011. The legislation consciously amended the
earlier definition of input service vide Notification No. 3/2011-CE (NT) dated
01.03.2011, omitting the word *activities relating to business” from the definition of
"Input service” provided under Rule 2{1) of Cenvat Credit Rules, 2004. Thus, | am of
the considered view that the cenvat credit of service tax paid on hotel
accommodation charges is not admissible to the appellant under Rule 2(I) of the
Cenvat Credit Rules, 2004 as the said service does not fall within main clause or
inclusive clause of definition of 'input service” under Rule 2(l) of the Cenvat Credit
Rules, 2004, Hence, | do not find any justified reason to interfere with the orders of
the lower adjudicating authority in this regard and uphold the impugned orders to
this extent b

=,

| w --“:I-'I'
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T The appellant has contended that these being periodical demands on

the same issue, the charge of suppression, misstatement, mis-declaration cannot
be invoked. | find force in the arguments made by the appellant. It is settled legal
position that in case of perindical demands, the allegation of suppression of facts.
misstatement or mis-declaration cannot be alleged | find that the impugned SCNs
issued by the department are periodical in nature and therefore, the charges of
suppression of facts etc. with intent to evade payment of Central Excise duty cannot

be invoked and penalty under Section T1AC(1)(c) of the Act cannot be imposed,
Fage Mo §of 10
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Accordingly, | set aside the equal penalty imposed under Section 11AC of the Act
imposed by the lower adjudicating authority, Howviaver, | find that the appellant has
wrongly availed cenvat credit on hotel service in contravention of Rule 2(l) of the
Cenvat Credit Rules, 2004 Hence, they are liable to penalty under Rule 15(1) of the
Cenvat Credit Rules, 2004 read with Section 11AC(1){a) of the Central Excise Act,
1844 @ 10% of amount of wrongly availed cenvat credit pertaining to these
appeals. Accordingly, | modify the impugned orders in this regard to this extent.

L. FreRA 2@ & F 75 e F Broer Iv0en i F oI

8. The appeals filed by the appellant s*and disposed off in above terms.
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Accordingly, | set aside the equal penalty imposed under Section 11AC of the Act
imposed by the lower adjudicating authonty. Howaver, | find that the appellant has
wrangly availed cenvat credit on hotel service in contravention of Rule 2(1) of the
Cenvat Credit Rules, 2004. Hence. they are liable (o penally under Rule 15(1) of the
Cenvat Credit Rules, 2004 read with Section 11AC{1)a) of the Central Excise Act,
18944 @ 10% of amount of wrongly availed cenvat credit pertaining to these
appeals. Accordingly, | modify the impugned orders in this regard to this extent.
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8 The appeals filed by the appellant eland disposed off in above terms.
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