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*-fiR lidc, 3rq-ra (Jfr'fr), {rr+tc eql{r qftrd I

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

ircT ]ll_ff{di {"{da 3ir"{6d, rqlq{d/ s6rrs 3rTg-{d +*{f-r r+-16 src6/ *Er6{. $3.frta / iflE-a-.I{ / 4rth]T{ ddnT rr{fifud JdI

{ 3{ri?r i qf}d. /

A.ising oul of above mentioned OIO issued by Addilional/Joinl/Deputy/Assistant Commissioner. Cenlral Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham :

3I+fl{,-di & qffi 6I aTlI (rd qar /Name&Address of the Appellant & Respondent :-

Mis. Shlcc Digviiay C'ement Cr:. l.td., l)igrija Clanr - 361 1.10. Jaurnagar. Ciu.iaral.

a€ rnaT(r,.ql-"r) d qErd sB eqBd ii-Fftfu-d -.{r* , rqqa crErarft / crFl6r-rT * {JrsT rTfrf, Erq{ s{ s{ff tr/
Any person aggrieved by lhis Order-in Appeal may {ile an aDpeal lo lhe appropriale aulhority in the following way

{"j I.1 i4t" i.cra 1-6 rd td16T Jrtrfq;qql1i].6{!r * cfi Jfff,. #dtq r.cK 9J6 sfuitus ,1944 $I rrRr 358 *
]firrf r.d tud }'fuG{n: r!04 +r rflrr 86 * lrdrfd ffifud wrd Er sr r-q$ t u -

Appeal 1o Cusiorns Excise I Service Tax Apoellate Tribunal under Section 358 of CEA. 1944 / Under Section 86 of lhe
Finance Acl. 1994 an appeal lies !o:

TrfiflrT 4.dciErd t sEf;Ird €?t FIrd' *er tl"q dtq riqaa ?f6 (q t-drs{ rffiq aqfu4t"r Si fA?}s {16, }+z ;ai+; a
2. :rr{. *:Sa. 6 Hr. 6l Si qr* nG( u-

The special bench of Cusloms Excise & Service Tax Appellale Tribunal of Wesl Block No. 2- R.K. Puram, N€w Delhi in all
malters relal,rg lo (la5s'1(dl,or ard Ja'ualror

FnB= oi{a_oz tta/ i rr r- }Eirfi e s=rdr erq 'Eti_ tEr- gIF ,f+. n+I4 Jiqra ?la -'E n-{r }rdr+q ;rTrn-nlEtr
rFir-, fr d-?Ep sfJr, +':-t1 zffr".TJ d^.F,s rre rsrJr ..ra-ra'1. r,.,rr fi 81 /rS .nF.. /
To lhe West regionai bench of Cusioms. Exciie & Service Tax Appellale Tribunal (CESTAT) at. 2"d Floor, Bhaumali Bhawan.
Asarwa Ahmedabad 380016 in case ol appeals oiher lhan as menlioned in para- 1(a) above
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*'t* fi arft{q'

Date of issrre:

(i)

1i,)

(iii) 3ffq -qqLf+rrT t ssx gf-a gl.Id FJ;i * tir +-ilq tlrz et= (]dfdj fi{ffrd& 2001, + AqF 6 + saira fi"1fta i6.r
rrq qvr lA-3 q..fi qrrrt fi.= irq .ra .Jriar rf{n " vp i rp -'a !'F 4 rl, JrF,:rT?, ?fa d: sr. .,rTr 4'Frr.
lit{ i{rn:rt rrqr qfliar. tcq 5 ars qr rg$ 6a. 5 drn {.r( qr 50 €rg {qo a+ Jtqdr 50 artq +c-ir i L'ftr6 d d1 Fffei I 000/
Fci, 5,000/, .+i Sprar 10.0001 ],qi fl flqtrd a8r ?r.6 *t cfr s ra 6{t F,t'rfia re 6. rrrd; {ili+d }+Sq
arq]tralq Sr angl * 66r.16 {G€.,{ * aDr t Fs.dI ,n qafii} Grr t +fi {{.{r a{t ffi-d +s sr.rr idRr fuqr irrdr ErfFq r

riqfua nq. +r c]7rfla fr6 +I jq elrgr a rtfrr aGr- *o +ia-n-d :rqfaq ;qrqfr]6{!T 8r rnsr Rra t r errra :ntsr (€l ln+{) *
F. loi-ae llr a Fr?r 500/ ffi { fitrifr, e6a -{r a;r,n i:n

The appeal to the Appellale Tribunai shall be liled in quadruplicate in form EA'3 / as prescribed under Rule 6 of Cenlral
Excise (Appeal) Rules.2001 and shall be acaompanred agarrsl one which at leasl should be acconpanied by a fee of Rs
1.0001 Rs.5000/- Rs 10000/ wher€ amourl o{ duly Cemand/inlerest/penally/refund is uplo 5 Lac. 5 Lac to 50 Lac and
above 50 Lac respectively ii lhe form oi crossed bank dratt in lavour of Assl Regrstrar of branch ol a.ry nominaled public
sector bank oi lhe place where the bench of any nominated public sector ba k of lhe place where the bench ol lhe Tribunat
is situaled. Applcation made for qranl of sla]/ shall be accompanied by a fee of Rs. 500^

]]trre;qrqlft-f{Irr * sffir sdla E?d sBftlIF. 1994 & rnlr 86(1) * }Trf6 trorc 1M}. 1994 * f-qF 9(1) * ara.r
Glriftd cT1 S.T 5 ii {tr qfui rr Sr ,T {t"ft ca f,s* Fr{ B-q jne-?r + i-€q jrmq fi rrff d. j{rfT cft FFi i Frrfi +t
(rnli +) ('6 cfi q8rFrd Frii ?Gc) ${ adri {f e,ri i +s q+ cfi * Hrlr sFT C-dl+-{ +r Ri4 ,-ai ff Eia :ik ;r4rqr aqr

ff'rdr rcr 5 Fil.s qI lqi 4Tl. 5 ,ri{g lql- qr 50 ('rs liqlr + .3lr]dt 50 
"rr{4 

n-{c i gfiF t Al +71?t j 0O0/, dq} 5.000/
ft'y,,'a] 10,000/- rq4 +r Fr-,rlird d4r er;4 SI c1- r 14 Fit AoJiiI{ ar-6 6r giralf,. sEjta ytffitq arqrjir6rEr'*i ?nar *
aflq6 rBF.r, * FrF € far4t at .natrr# si{ & d{ dqllr s-,.1 tgiJ+a *i srs.6*{ esoT Grar ai?r ] €sfud slqc 6r '7lala.
t6 *I Tff rrl{fl i Fidr. arFdc n6r {iEfrd 3{r*?r -]rlqrii}E1q +r sflgl Rra * rrFm :.r}er (+ 3ii-h * ftrr ritra-qr * qrrr

500/ .Tc - ft]'ri rj-q -?- iFra d-4 /

The appeal under sub seclion (l) of Seciion 86 of lhe Frnance Acl, 1994. lo the Appellale Tribunal Shall be filed rn
quadruplicale in Form S.T.5 as prescribed under Rule 91'l) of the Service lax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one oi which shall be certified copy) and should be accompanied by a fees of Rs.
1000/ where lhe amount oi servlce lax & interest d.rmanded & penally levied of Rs. 5 Lakhs or less, RS.sOoO/ where the
amount of service lax & inieresl demanded & penalty levied is more than five lakhs bul not exceeding Rs. Fifty Lakhs,
Rs 100001 where the amouit of service tax I tnterest demanded & penally levied is more than fifty Lakhs rupees, in the
form of crossed bafll drafl in favour of the Assistanl Regislrar of rhe bench ot nominaled Pubic Secror Bank of lhe place
where the bench of Tribunal is situated / Applicalior rnade ror qrant of stay shall be accomDanied b,/ a lee of Rs.500/
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(ii)

(ii)

{iii}

(')

(iv)

(v)

(vi)

(c)

ltl

fu;a 3fiUa-{q 1994 Sr qnr 86 *I 5-r,rdRT.}t {2) c-d r2A) +.rd+a E? SI 4zil 3r.ilfr, fqr4i{ ffiI 1994. * Fnrfr 9(2) qq \
9(2A) + -€a Aqlfta qq{ S.T.-7 * *r ar qi#t rE rir+ Er:r in{€d }-4iq ,.qE T6 3r-rrar JErd (3rS-O a;diq 5.cr4 eI6
da.' srir, j.e?r I sira FirIe ;F, ,rtrr +t -d ciF crfrnn: rdr aG-r rr1-r r.Td= {fl r-rJ yr"qa rr+ rsqr, #q
,.qa g.6/ ddrf,{ st yqliftq {rqlftr{or +1 J{rid{ d+ +r;} *r Bttr d qrn 3{e?i fi cft ril flq f, frra r.* Artr- I

The appeal under sub seclion (2) and (2A) of the seclion 86 the Frnance Ac! 1994. shall be filed ir For ST.7 as prescribed

under Rule I (2) & 9(2A) of the Service Tax Rules 1994 and shall be ac.ompanied by a copy of order of Commissioner

Cenlral Excise or Commissioner Cenlral Exose (Appeals) (ofle of which shali be a cenified copy) and copy of the o.der

passed by the Commissioner authorizing the Assisiant Commiss{one. or Deputy Commissioner of Central Excise/ Service Tax

to file the appeal before the Appellale Tribunal

dffr rJ6. a;fiq raq< ar6 q4 idqt{ r$ffiq q&6{!r i&) + cfa l,"ff-ql + frli{,t i ai;{rq ra,rr" rls Hlifa{F 1944 Sl
rno 3"5,rs * 3|frrta. ih ffiq 3rftA{s, 1994 # lnir 83 * jidrtd frdr4{ +1 3t dq6l ,6 , fi.nan A cfi }ffrq
E_fu{rr F rftr d FF rrs T;qq grEEdI qr alr i6 l0 vftF (t0.,t. ra fl" nd JrF]dl t.rflEi i ql .lsl/f. frd .Ff,;t 7F-rFI

ffi A. al ,.rrd? ?qt .{" clrd-A SF urn c trEId J.a tu .fla drA J,f8}F eE ,:+ Ap rrB i@ q ;fo6 a flt
q;ffq rcrd ej.6 rd dor6{ * }iaalt'aFr 161] rrq rLii6'd G',;r snft-il t

(D trRl 11 A t ]idrfd {{fl
(ii) d-nie dsr ST A ,€ rrna nfiI
(iii) #d. dnr h-{Islfrdl * h-qer 6 + riadJ a,r t6ff

q$f q6 i+, F6 !,'n: t vr*ra ffi4 (d 2) 3rlif;{r 2014 + 3a{ar € TA Edf 3rtrfq cIMr + sHai tr-qmnd

{1rrra :r$ !.q lrqrd +i f,r"l rfi Ftit/
For an appeal 10 be filed before lhe CESTAT under Section 35F of lhe Cenlral Excrse Acl, 1944 which is also made

applicable lo Service Tax under Seclron 83 ol the Firrance Aci, 1994 an appeal agarnsl lhis order shal] lie before the Tribunal

on paymeni of 10-qd of lhe duty demanded where duly or duty and penahy are in dispule or penally where penally alone is in

dispute. provided lhe amount of pre deposil payable would be subjecl to a ceiling oi Rs. 10 Crores.

Under Cenlral Excise and Service Tax. Duiy Demanded" shail include :

(i) amount delermrned under Seclion 11 D:

(ii) amounl o, erroneous Cenval Credil takenr

(iri) amounl payable under RLrle 6 of lhe Cenval Credrl Rules

provided further thai lhe provrsions of liris Section shall nol apply to lhe stay appiicalron and appeals pendiog before

any appellate authorily prior lo the comnrencement of the Finance (No 2) Acl, 2014.

t{raa ({'6T{ 6l qitfilr ini6d i

Revision applic;tion to Government of lndla:
gs 3id?r fi qairaflr qfr"fir Frqiifuf, rnrdr ff, +dlq r.ql4 ?16 x1irft-{fl, 1994 6r L'r{] 35EE & crrff crd6 * 3{aifa 3rfrt

i ft-i rrr.d +"rl. {diterur 3nq'da +-6ri E? Fr-mq, rroe ain r n1rfr nfrm. fraa ff{ ffif, 6i€{ xT+, 4512rfr-110001, 4l
f*qr drar arltq i -

A revision application lies to lhe Under Secrelary, to the Governmenl of lndia. Revision Applicalion Unit lvlinistry of Finance,

Oepartmenl oi Revenue. 4lh Floor Jeevan Deep Building Parliamenl S(eel. New Delhi 110001 under Section 35EE of lhe

CEA 1944 in respecl of the following case governed by frrsl proviso lo sub section (1) of Seclion-35B ibid:

q? F_F a Ffril Fr? r- rrrJ|d fi .e FFEra ?Er Erd ?6_ ref €rtuIa ! 8rr1 4;r di crr-F;. a eirrF qr ?Ffi ]'.r c-7qr; sI
'Fr F;fr ra elgl,'rf6 f (Tt &sr !-l oPiIf'T }. e17E Erfds:=?rrf ic In cr.rg p.lrn F q:I'F+_rq fi zrra ffi +r=na +
'Hl 9rrT 7rF * r,T4 J- .q€a e ffEIil fit,
ln case ol ;ny loss oi g;ods ylhere the loss occurs in lransrt from a la.lory lo a warehouse or lo another laatory or from one

warehouse to another during the course of processing of the goods ln a warehouse or in storage wheiher in a factoay or in a

air.d + ErE{ futrt IFq qr cl-r 4'r Mrd 6{ €ffrd+BftCrrrii eqfi 6.i rrri{ w ffi 
"t$ 

*-t6" r-na T.6+gr. (lt$,e) }
eIrA t, n eTFd S qr6r H't {FE {r st{ +t fua 4r 4ff tl i
in case of rcbate of duly of excise on goods exponed to any country or terrilory oulside lndia ot on excisable malerial used in

lhe manuiaclure of lhe goods which are expc,rled lo any counlrt or territory oulside lndia

afi r+r< r|dq fl traTa i*s Brr arFa * {16{, e-q]f, qr tlara +} fid B'd-d i+-fi 4sI tl i

ln case of 
-goods eiponed oui.ide ln.lra exporl to Nepal or Bhulan, wilhout payment of duly

sBiiYa racre t raclca rre6 + '7]?r4 + frT 3l 5{al idz gF }trlG-qF rlq -F6 idfiia sEqrdt * ?r{a ffEq ff 4f t 3lt{ t.$
irp r ,nar6 r'far +'car Ai 'rtt+.s 1a zi t99a 4' t-r- loc + -qro tfr{' &) rE,rf€ *r{r rs'r'iQ cJ ,1 {" F'

qrfta F6! rF *r/
Credil of any duty allowed to be utilized towards paymeni ol excise duty on final producls under the provisions of this Aci or

lhe Rules made there under such order rs passed by the Commrssioner (Appeals) on or after, the date appoinied under Sec.

109 of the Finance (No2) Act, 1998.

lqit4a.nriad *r d ciiqi c.1T s€qr EA-8 l. ,I *I 4;*rq tacr{i lt E (li{lm) Flrdr{efl. 2001, i G-:I,I I * 3ftr,td Efdfa!? t,
ra Hrafl+{qsqF3ffF+,?Jr-dfi,r .r-Q. 3qrE{ r+f,; & 4Tx tra rr3e d {.ii-r }'i9 fi i ]lfu;a.a n 

'Tn
.nfr.r nlr 8 +;frq rqra,:B xe}"Ts '944 +I tr. 5EF a ,FrEtnt ?r-r { 1r,r4 Elrqz i6-n r{ rc-6 A sF
F;rrfr tt irdl afArr /

The above applic;iion shall be made in dupl€ate in Form No EA-8 as specified !nder Rule, I of Cenlral Excise (Appeals)

Rules. 20ol wilhin 3 months from the date on which lhe order soughl to be appealed againsl is communicated and shall be

accompanied by two copies each of ihe CrlO and Order ln-Appeal. ll shoLrld also be accompanied by a copy of TR 6 Challan

evidencing payment of prescribed fee as p.escdbed under Seclion 35-EE oi CEA 1944 under [4ajor Head of Accounl.

qr{te$ rndd;I 
' 

anr H'iIa rFrrra- e:z 4 rd{i {_ ?d ,r-? :

+di llmra {Fq '.s dr€ sc$ qr ,{$ 6fi * ai -qq zool +r {qard B4i ar" ;rtr qi* riqr+ ].rs s6 alg sqd t;qrdT d ai
Ft]t looo , 6r,rrr fr fu-qr ar!,
The revrsion application shall be accompanied by a tee of Rs. 200/ where ihe amounl involved in Rupees One Lac or less

and Rs. 1000/ where lhe amounl involved is more than Rupees Ofle Lac

4E t{ Ji,?1 "c 
sg ff:] iTegr Ft -.pwl 1 I r-T+ 4n ,.2,1 "- fu lt"- { tr--? tcld - -r } '}-t ;=- .i,--Z 

'-E 
atq i

cre ac 
't 

*T As- {d f,s F ffii 4 +f, n.:llTFriJ }nrin "rq*u{tr sl -- ,-d= I ;:'t ;-:=; ;+ --- F'ada %-T iE- + |

in cdse. if the order covers various numbers oi order in Oriqinal. lee for each o l.o. should be paid in lhe aforesaid manner

not withslanding the fact thal lhe one appeal to the Appellant Tribunal or the one applicalion to the Cenlral Govl As the case

may be, is filled lo avoid scrlploria work lf excising Rs 1 lakh fee of Rs 100/ for each

alrirqflft? -alqrda ,F+ xft ,Bafi ]975. * 3i;r{il-l + r";r€l] {d 3aitr r'd rqTra 3{*r 4T qfa q{ Fqift-d 6 50 d'ri 6l
r-fiur { ?rFF 1?ttz d4T a_ fifrrr /

One copy"of application or O.l.O as the case may be, and the order of the adludicaling autholily shail bear a coun fee stamp

of Rs. 6.50 as prescribed under Schedule-i in lerms o{ lhe Coud Fee Aci.1975. .ts ame ded

dIRT trF6. +;dtq 5icr ?|niF r,a rmr+r ;rif,Jiq ;qrqrftf{lr (614 EFr) ffi 1982 d Effin rrc }Eq sqlara x-.Fnii +'I

sffia €{a Erif GqF' F ql, !i' t rl? r-_alt-.,'rzl .= el
Allention is also invited to the rules covenng these and other related mallers contalned in lhe Cusloms, Excise and Seruice

Appeilate Tribunal (Procedure) Rules, 1982.

3-E 3{fi-&q crftJqrtt +1 jrfffr dTf,dd 6ri t riiifld aqrtrq l}qa lik aA.Idff lTqqr$ * fAE nfifrr$ fi?rTdrq ndEr{.

www.cbec gov.in +l ag {+.4 E i
For the et;borale. detarted and talesl provlsions relallng to filing oi appeal lo lhe higher appellate authotily lhe appellant may

rete' io Ine Depdnmerlal weDs,le w,^1^, . bec go, n
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Appeal No: 112,219 & 2491R412016

.1,.r
*l

ORDER-IN.APPEAL

The appeals detailed below have been filed by M/s. Shree Digvijay

Cement Co. Ltd., Digvijaygram, District - Jamnagar (hereinalter referred to as "the

appellant), against below mentioned Orders-ln-Original No. (hereinafter referred to

as "the impugned orders") passed by the Deputy Commissioner, Central Excise &

Service Tax, Jamnagar (hereinafter referred to as "the lower adjudicating

authority").

October,2015
to March,

2016

98,271

2. Since the issues involved are common, these appeals are being taken

up together for passing Orders-ln-.Appeal.

3. Briefly stated facts of the case are that the arppellant had wrongly

availed cenvat credit of service tax paid on hotel accommodation charges. lt was

found that the said service has no nexus, in or in relation to the manufacture of the

final product of the appellant; that hotel service was not part of the main or inclusive

part of the definition of "input service" under Rule 2(l) of the cenvat credit Rules,

2004. show cause Notices were issued for recovery of wrongly availed cenvat

credit under Rule 14 of the cenvat credit Rules read with section 11A (1) of the

central Excise Act 1944 along with interest under section 11AA of the Act and for

imposing penalty under Rule 15 of the cenvat credit Rules read with section .l 
1AC

of the Act. The show cause Notices were decided by the lower adjudicating

authority vide impugned orders wherein he disallowed the cenvat credit and

ordered recovery of cenvat credit so availed along with interest and also imposed

penalty equal to the credit disallowed giving option lo pay 25o/o of imposed penalty

under Section 11AC(iXe) of the Act

3. Being aggrieved by the impugned orders, the appellant preferred the

appeals, interalia, on the following grounds:-

3

Sr.

No,
Appeal Fiie No. Order-ln-

Original No.

& Date

SCN No. & Date Period

October,2014

to March,20'15

Cenvat
credit

disallowed
(in Rs.)

01 vzt112|RAJt2016 DC/JAM/12l

2015- 16 dated
14.03.2016

V.25(4)41lDemand/
15-16 dated
14.10.2015

1,02,360

02 v2t219tRAJ t2016 DCIJAMIO2I

2016-17 daled
29.07.2016

DC|JA Atzlt
2016-17 dated
27.10.2416

V.25(4)53/Demand/
15-16 dated
18.01.2016

April, 2015 to

September,

2015

1,50,818

03 vzt24gtRAJ t2016 V .25(4)21 lDemandl
16-17 dated
08.07.2016

Page No. 3 of 10



Appeal No: 112,219 & 2491Rq12016

rtl,

(i) The services are used by the appellant for the market research,

business development, sale promotion and advertisement and since no contrary

evidence had been brought, the services are definitely used for the purpose

mentioned by the appellant. The said services are included in the definition of input

servtce.

(ii) The credit of service tax paid on any taxable service that forms part of

the assessable value of the final product has to be allowed under the Cenvat Credit

Rules. The expression "input service" as per Rule 2(l) of the Rules cannot be

restricted to the services used directly in or in relation to the manufacture of the final

products, but is also liable to be extended to all services, which are used in relation

to the business of the manufacturer. The hotel service has been used for official

purpose by the company executives for sales promotion/business development,

technical know-how, meetings/dealings related to the busrness, etc. which are

integral part of the business activities and such charges are borne by the appellant.

(iii) The inclusive part of the definition of input service' makes it clear that

credit of service tax paid on services which are used in relation to the business such

as accounting, auditing, .... etc. would be allowable even if the said services are not

per se used in or in relation to manufacture of the final product. The expression

"such as" is merely illustrative and not exhaustive. Therefore, credit of service tax

paid on any service used by the assessee in relation to the business of

manufacturing cement has to be allowed. The appellant reiied on the decisions of

Hon'ble Apex court in the case of Goodyear lndia Ltd. reported as 1997 (95) ELT

450 (SC) and Royal Hatcheries (P) Ltd. reported as 1994 SUPP (1) 429.

(iv) The business activity is an integrated/continuous activity and is not

confined/restricted to mere manufacturing activity. Business activity covers all

activities that are related to carrying on the business. Therefore, the term 'in relation

to business' in Rule 2(l) of the Cenvat Credit Rules, 2004 cannot be given a

restricted meaning so as to cover only those aetivities whi;h churn out the final

product from the raw materials. The expression 'activity relating to business clearly

denotes that the legislature intended to give wider meaning and not narrow

meaning. The appellant relied on the decisions of the Apex Court in the case of

Shreyas Paper Pvt. Ltd. reported as 2006 (1) SCC 615; Mazgaon Dock Ltd.

reported as AIR 1958 S.C. 861 and Doypack Systems (p) Ltd. reported as 19gg

(36) ELr 201 (SC).

Page No. 4 of 10
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Appeal No: 112,219 & 2491RaY2016

( {;1"-

(v) The expenses incurred as a result of commercial expediency are

covered by the term "activities relating to business". Where the services used have

direct and immediate link with the business of the assessee, then credit of service

tax paid on those services would be allowable. The appellant relied on the decisions

of the Apex Court in the case of Chandulal Keshavlal & Co. reported as 1960 (38)

ITR 601 (SC), Eastern lnvestments Ltd. reported as 1951 (20) ITR-1 (SC) and

Redrow Group PLC reported as 1999 SIMON Tax cases 16'! .

(vi) The appellant relied on the following decisions in support of their

contentions:

. Bellsonica Auto Components lndia P. Ltd. - 2015 (40\ STR 41 (P&H)

. Coco Cola lndia Pvt. Ltd. - 2009 (244 ELf 168 (Bom.)

. Deepak Fertilizers & Petrochemicals Corp Limited - 2013 (32) STR 532 (Bom.)

o Ultratech Cement Ltd. - 2010 (20) STR 577 (Bom.)

. Mangalore Refinery & Petrochemicals Ltd. -2015 (319) ELT 121 (Tri.-Bang.)

e ABB Ltd. -2009(15)STR23(Tribunal-LB)

(vii) lt is submitted that Central Excise and Financial records and Service

Tax records are verified by the audit team before, however, this said matter was

raised for the first time. The appellant has submitted Central Excise returns on time

every month and also has given the details of cenvat credit availed in respect of

service tax paid by them. Therefore, the department cannot claim at any stage that

the appellant had suppressed the fact from the department. There are various

judgments clarifying that no extended period can be invoked when the records have

been audited. The appellant relied on the following judgments and submitted that

extended period does not survive at all.

. Trans Engineers lndia Pvt. Ltd. - 2015 (40) STR 490 (Tri.-Mumbai)

. Madras Cements Ltd. - 2015 (40) STR 645 (Kar.)

. Bajaj Hindustan - 2015 (40) STR 281 (Tri. Del.)

. Panoli lntermediates (lndia) Pvt. Ltd. - 2015 (40) STR 328 (Tri.-Ahmd.)

r Ellora Time Lld. -2014 (34) STR 801 (Guj.)

. Andhra Sugars Ltd. - 2015 (319) ELT 297 (AP)

(viii) SCN F.No. V.25lAR-V/JMRl86lConnr.l2O14 dated 28.01 .2014 and

SCN No. V.25(4)06/Demand/2015-16 dated 16.04.2015 have been issued on the

same ground and this is second periodical demand on this issue by the department.

Hence, the charge of suppression, misstatement, mis-deciaration cannot be

invoked. The appellant relied on the following decisions:-
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. ECE lndustries Ltd. - 2004 (164) ELT 236 (SC)

. Frick lndia Ltd. - 2006 (203) ELT 82 (Tri.-Del.)

. Gautami Textile lndus. & Sales Corpn. - 2006 (197) ELT 87 (Tri.-Bang.)

o Nizam Sugar Factory-2008 (9) STR 314 (SC)

(ix) The issue is bona fide in nature and it is settled legal position that for

imposition of penalty under Section 11AC, mens-rea should be there. The appellant

relied on the following decisions in this regard:-

. Pepsi Foods Ltd. - 2010 (260) ELT 481 (SC)

. Aabhas Spinners - 2009 (239) ELT 161 (Tri.-Del.)

o Ballarpur lnduBtries - 2009 (23) STT 254 (CESTAT SMB)

o Knit Foulds - 2008 (230) ELT 442 (Tri.-Del.)

4. The appellant vide their letter dated SDCCL/JG/HOTEUPH-

ADJ|2O17-18 dated 05.09.2017 stated that the submissions made in the Grounds of

Appeals may please be taken as their final and personal submission and they

waived the requirement of personal hearing for disposal of these appeals. Hence, I

take up these appeals for passing Orders-ln-Appeal now.

FINDINGS:-

5. I have carefully gone through the facts of the case and the

submissions of the appellant in the memorandum of appeals. The issue to be

decided in the present appeals is whether cenvat credit of service tax paid on hotel

accommodation charges is allowable in terms of Rule 2(l) of the Cenvat Credit

Rules, 2004 or not.

6. I find that the lower adjudicating authority has disallowed the Cenvat

Credit of service tax paid on hotel charges holding that the said service has not

been received in or in relation to manufacture of their finished product and

clearance thereof upto the place of removal. The appellant has contended that

services are used by the appellant for market research, business development,

sales promotion and advertisement and are included in the definition of input

service. To understand the definition of "input services", Rule 2(l) of the Cenvat

Credit Rules, 2004 as applicable during the material time is reproduced as under:

b
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extended to employees
when such seryices are

"(l) "input service" means any service -

(i) used by a provider of taxable service for providing an otttlLlt seNice; or

(i0

centre, life insurance, health insurance and travet benefits
on vacation such as Leave or Home Travel Concession.

used by a manufacturer, whether directly or indirectly, in or in relation to the
manufacture of final products and clearance of final products upto the place of
removal,

and includes seryices used in relation to modernization, renovation or repairs of a factory,
prernlses of provider of output service or an office relating to such factory or premises,
adveftisement or sales promotion, market research, storage upto the place of removal,
procurement of inputs, accounting, auditing, financing, recruitment and quallty control,
coaching and training, conputer networking, credit rating, share registry, secuity, business
exhibition, legal services, inward transpotlation of inputs or capitat goods and outward
transpoftation upto the place of removal; but excludes sevices.-

(A) specified m sub-c/auses (p), (zn), (zzt), (zzm), (zzq), (zzzh) and (zzzza) of clause
(105) of section 65 of the Finance Act (hereinafter :eferred as s.,,.,eclfted servlces), in so far
as they are used for -

(a) construction of a building or a civil structure or a paft thereof; or

(b) laying of foundation or making of structures for suppotl of capital goods,

except for the provision of one or more of the specified services; or

(B) specified in sub-c/auses (d), (o), (zo) and (zzzzi) of ctause (105) of section 65 of the
Finance Act, in so far as they relate to a motor vehicte except when used for the
provision of taxable services for which the credit on motor vehicle is available as
capital goods; or

(c) such as those provided in relation to outdoor caterin! beauty treatment, health
servlces, cosmetic and plastic surgery, membership of a ctub, heatth and fitness

used orimarilv for DersonaI use or consumDtion of anv emolo yee:"

(Emphasis supplied)

6.1 . As can be seen from above, ,,input 
service,, means any service used

by a manufacturer, whether direcfly or indirecily, in or in relation to the manufacture

of final products and clearance of final products upto the place of removal, with the

inclusions such as advertisement, market research and sales promotion, etc. but

excludes services if used primarily for persoiral use or consumption of any

employee. The appellant strongly pleaded that hotel services are used by the

appellant for the market research, business deveropment, sares promotion and

advertisement, however the appellant has not produced any cogent evidence to

establish the same. The appellant has not made out the case as to how and in
which manner, the hotel services have been used, in or in relation to manufacture of
their final products and clearance thereof. The appellant has also failed to

demonstrate as to how the hotel services can be linked to the activities relating to
market research, sares promotion or advertisement. rfind that as per Rure 9(5) of

Page No. 7 of 10



Appeal No: 112,219 & 249tRdl2016

u *-u'
the cenvat credit Rules, 2004, the burden of proof regarding admissibility of cenvat

credit shall lie upon them. ln absence of the same, cenvat credit of service tax paid

on hotel charges cannot be allowed to the appellant..

6.2 The appellant has also contended that 
,,input 

service" as per Rule 2(l)

of the Rules cannot be restricted to the services used in or in relation to the

manufacture of the final products, but needs to be extended to all services that are

used in relation to the business of the manufacturer and that the hotel services have

been used for the official purpose by the company executives to attend

meetings/dealings related to business, sales promotion, hr;siness development,

technical know-how etc. which are integral part of business activities. I find that the

appellant while raising the plea that hotel service is used for market research,

advertisement, sales promotion, etc. to qualify it as "input service,,within inclusive

clause of the definition, they have also argued that hotel services were used by their

executives/employees for meetings related to business, technical know-how, etc. I

am of the view that the definition has to be considered in its entirety. The availability

of cenvat credit is not outside the purview of exclusion clause and if certain credit

has not been allowed specifically by the legislation, then it cannot be allowed by

general clause or general description. lt is also a fact thar central Government

consciously amended the definition of input service" w.e.f. 01.04.2011, vide

Notification 312011-cE (NT) dated 01.03.201 1, wherein expression ,,activities

relating to business" has been deleted from the definition of ,input 
service,. The

intention of legislation is very clear not to allow cenvat credit in respect of services

used for consumption of any employee and activities related to business beyond

place of removal.

6.3 I find that the Hon'bre Apex court rn the case of Dharmendra Textire

Processors reported as 2008 (231) ELT 3 (sc) also held that .the couft cannot read

anything into a statutory provision or a stipulated condition which is plain and

unambiguous. A statute is an edict of the tegislature. The language employed in a
slalute ls the determinative factor of legislative intent. The Hon,ble Apex court in the

case of Parmeshwar subramani reported as 2009 (242) ELT i62 (s.c.) has arso

held as under:-

"14 /trssettled law that where there is no ambiouitv and the
intention of the Ieois!ature is clearlv conve\/ed. there is nrJ scoae for th
court to underlake any exercise ta read something into the provisions

sciously omifted. Such an exercisewhich the legislature in its wisdom con
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if underlaken by the coutls may amount to amending or altering the
statutory provisions.

15. ln a olethora of cases it has been stated that where. the uaoe ts
clear. the intention of the leoislature is to be oathered from the lanouaoe
used. lt is not the duty of the couft either to enlarge the scope of
Iegislation or the intention of the legislature, when the language of the
prov$ton ts plain. The court cannot rewrite the legislation for the reason
that it had no power to legislate. The court cannot add words to a statute

I B1

or read words into it which are not there. The court cannot, on an
assumption that there is a defect or an omrsslon in the words used by the
legislature, conect or make up assumed deficiency, when the words are
clear and unambiguous. Courls have to decide what the taw is and not
what it should be. The courts adopt a construciion which wtii carry out the
obvious intention of the legistature but cannot set at naught legislative
judgment because such course would be subversive of- conslrtufional
harmony."

(Emphasis supplied)

6.4 The appellant relied on the decisions in the case of Bellsonica Auto

components India P. Ltd. - 2015 (40) srR 4t (p&H), coco cota lndia pvt. Ltd. -
2009 (242) ELT 168 (Bom.), Ultratech Cement Ltd. - 2010 (20) STR 577 (Bom.),

Mangalore Refinery & Petrochemicats Ltd. - 2015 (319) ELT 121 (Tri.-Bang.) and

ABB Ltd. - 2009 (15) srR 23 (Tribunat-LB) in support of therr contentions. I find that

all these orders/judgments have been pronounced in the context of the definition of
"input service" existed prior to 01.04.2011. The legislation consciously amended the

earlier definition of input service vide Notification No.3/2011-cE (NT) dated

01.03.2011, omitting the word "activities relating to business,, from the definition of
"input service" provided under Rule 2(l) of cenvat credit Rules, 2004. Thus, I am of
the considered view that the cenvat credit of service tax paid on hotel

accommodation charges is not admissible to the appellant under Rule 2(l) of the

cenvat credit Rules, 2004 as the said service does not fall within main clause or
inclusive clause of definition of input service, under Rule 2(l) of the cenvat credit
Rules, 2004. Hence, r do not find any justified reason to interfere with the orders of
the lower adjudicating authority in this regard and uphold the impugned orders to
this extent.

7 The appellant has contended that these being periodical demands on

the same issue, the charge of suppression, misstatement, mis-decraration cannot

be invoked. I find force in the arguments made by the appellant. lt is setfled legar
position that in case of periodical demands, the allegation of suppression of facts,
misstatement or mis-decraration cannot be aileged. rfind rhat the impugned scNs
issued by the department are periodicar in nature and therefore, the charges of
suppression of facts etc. with intent to evade payment of central Excise duty cannot
be invoked and penarty under section 11AC(1)(c) of the Act cannot be imposed.
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Accordingly, I set aside the equal penalty imposed under section 11AC of the Act

imposed by the lower adjudicating authority. Hovr,ever, I find that the appellant has

wrongly availed cenvat credit on hotel service in contravention of Rule 2(l) of the

cenvat credit Rules, 2004. Hence, they are liable to penalty under Rule 15(1) of the

cenvat credit Rules, 2004 read with section 11AC(1)(a) of the central Excise Act,

1944 @ 10% of amount of wrongly availed cenvat credit pertaining to these

appeals. Accordingly, I modify the impugned orders in this regard to this extent.

3{qrd-mat FRr s-$ fit rr$ sffi +r f q-cro jwt€ rfih t t+-qr drdr t r

The appeals filed by the appellant stand disposed off in above terms

c
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\!s\?q

Bv Soeed Poet
To,

gqR
srgrd (sr+f,r)

Copv to:

1. The chief commissioner, GST & centrar Excise, Ahmedabad Zone, Ahmedabad
2. The commissioner, GST & centrar Excise, Rajkot commissionerate, Rajkot.
3. The Deputy Commissioner, GST & Central Exiise Division, Jamnagar.
4. Guard File.

Digvijaygram,
District - Jamnagar

ree Digvijay Cement Co. Ltd.,M/s. Sh
S. * Efffiq fr$e tin-tr frfres,

eftt-aqqrq,

Bfu,€ - nrrrrrR

Page No. 10 of 10



Appeal No: 112,219 & 2491Rq12016

10 6\
Accordingly, I set aside the equal penalty imposed under Section 11AC of the Act

imposed by the lower adjudicating authority. Ho,vtever, I fini that the appellant has

wrongly availed cenvat credit on hotel service in contravention of Rule 2(l) of the

Cenvat Credit Rules, 2004. Hence, they are liable to penalty under Rule 15(1) of the

Cenvat Credit Rules, 20M read with Section 1lAC(l)(a) of the Central Excise Act,

1944 @ 10o/o of amount of wrongly availed cenvat credit pertaining to these

appeals. Accordingly, I modify the impugned orders in this regard to this extent.

s+-a-+-at <qnr rS fi rrf rf mn *r fr rcnr 3q{t+-d dfih t fu sr ildr t I

The appeals filed by the appellant stand disposed off in above terms
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Bv Speed Post
To

Gopv to:

1. The Chief Commissioner, GST & Cenkal Excise, Ahmedabad Zone, Ahmedabad
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Raikot.
3. The Deputy Commissioner, GST & Cenkal Excise Division, Jamnagar.
4. Guard File.

M/s. Shree Digvijay Cement Co. Ltd.,
Digvijaygram,

Diskict - Jamnagar
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