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Appeals Mo 244/ RITIIMG; 246 & 247 /RUT(2016;
40/RIT/2017:94 & 95/ RITI 2017
45/ RIT AT 337 /RITI 2N T

:: ORDER = IN — APPEAL ::

M/s. Raviraj Plastics Pvt. Ltd,, 309/310, Shivam Complex, Dr. Yagnik
Road, Rajkot - 360001 (hereinafter referred to as the "appellant™) has filed the present
eight appeals as detailed in Table- A below, against respective Order-in-Original
(hereinafter referred to as the ‘impugned orders’) passed by the Assistant
Commissioner, Service Tax Division, Rajkot (hereinafter referred to as the ‘lower
adjudicating authority’). Since, the issue involved is common in nature, 1 proceed to
decide the said appeals through commaon order,

Table- A

Sr. | Appeal [OID MNo.&Dt. " Amt. of refund
No. | Ne. | | rejected {in Rs.)

24472016 | 100/ST/REF/2016 - 31.08.2016 | 62453
246/2016 | 124;’9’ (REF/2016 -~ 30.09.2016 | 43777
14?,1'_2016 | IEE{ST.:’HEF.-_’ZME 28, 09.2016 muzg
40/2017 | 173/ST/REF/2016 - 28.12.2016 | 57036 _
94/2017 | 52/ST/REF/2017 — 13.02.2017 | 29584
95/2017 | S1/ST/REF/2017 — 13.02.2017 | 31934
245/2017 | B3/ST/REF/2017 - 29.03.2017 | 28975

| 337/2017 | 120/ST/REF/2017 — DE 6. Eﬂll? 41500

3 2 |

-

2. The facts of the case are that the appellant had filed refund claims under
Notification No. 41/2012-5T dated 29.06.2012 for service tax paid by them on taxable
services used for export of goods. The lower adjudicating authority had partially
rejected the refund claims on the ground that the service tax borne on transportation
and lift on & lift off of empty containers are services availed before removal of export of
goods, as these charges are not covered under the said notification as per Explanation
to Notification ivig; that services relating to transportation and lift on & lift off of empty
containers are not covered under the purview of the specified services as the same are
used beyond place of removal for export of goods,

3. Being agorieved with the impugned orders, the appellant preferred
appeals, inferalia, on the following grounds:

3.1 The findings of the lower adjudicating authority that services of
transportation and it on & lft off of empty containers are not covered under the
purview of the specified services as the same are used beyond place of remaval for
export of goods, are not correct, Th

3.2 The said notification grants rebate of service tax paid on taxable services
which are used for export of goods subject to the extent and manner specified in the
said notification; that the rebate shall be g n'I;ed by way of refund of service tax paid
on the specified services as per thEgaUse ¢

(e %2

h- MNotification /v and specified services
| Page 3 of 7
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4
has been categorized in two parts - first part relates to goods cleared from the factory
le. place of removal and second part relates to goods other than goods cleared from
the factory i.e. from place of removal for export of goods and the appellant baing
merchant exporter falls under second category and hence the services received and
used for export of goods are entitled to claim rebate of service tax on specified
services; that the services related to containers are essentlal services for export of
goods; that the appellant has not used the services related to containers for
manufacturing of excisable goods and has also not received any input services for
manufacturing of excisable goods; that the appellant had booked the containers for
goods meant for export only and services related to the said containers used faor export
of goods; that as per the sald notification any service used for export of goods is
eligible for rebate of service tax paid on the said service; that the services used by the
appeliant for export of goods does not fall under the excluded category as mentioned in
sub-clause (A), (B), (BA) and (C) of clause (I) of Rule (2) of the CCR, 2004; accardingly
the rejection of refund claim by the lower adjudicating authority is not correct, legal and
praper. In support of their argument, the appellant relied on the following case laws:
(1) Balkrishna Industries Ltd. reported as 2011 (24) STR 433 (Tri. Mumbai);
(i) Garware Polyester Ltd, reported as 2012 (27) STR 288 (Tri. Mumbai);
(i}  Tata Coffee Ltd. reported as 2011 {21) STR 546 (Tri. Chennai)
4, Personal hearing in the matter was attended to by Shri Rushi Upadhyay,
Chartered Accountant on behalf of the appellant who reiterated ground of appeals and
submitted that refund of service tax paid on services of transportation and lift on & [ift
off of empty containers from CFS to place of factory where the containers are stuffed
has been not allowed whereas these are allowable as because without this, export of
goods will not take place and these are essential services for effecting export of goods;
that the case laws cited by them are very relevant and directly applicable to the cases
at the hand.

Findings:

5. I have carefully gone through the Impugned orders, appeal
memorandums and submissions made at the time of personal hearing. The issue to be
decided in the present eight appeals is whether the appellant is eligible for the rebate of
service tax paid on services for transportation and lift on & lift off of empty containers
used before removable of goods meant for export, under Notification No. 41/2012-5T

dated 29.06.2012 or not. W

. The lower adjudicating authority has rejected refund of service tax paid on
transportation charges and lift on & lift off charges of empty containers on the ground

Page 4 of 7
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that service tax was borne by them for such services before removal of export of goods
from factory gate and these charges are not covered under Notification ibid as per
Explanation (a)(A)(i) to Notification No. 41/2012-ST; that the services relating to
transportation and lift on & lift off of empty containers are not covered under the
purview of the specified services as the same are used beyond place of removal for
export of goods. 1 find that the appellant has claimed refund of service tax paid on
export of Ceramic Floor Tiles which is excisable goods. Therefore, the refund claims
filed by the appellant would be governed under Explanation (a)(A)i) of the Notification
ilvg.  For better understanding, the relevant abstract of Notification No, 41/2012-ST
dated 29.6.2012 is reproduced hereunder:-

(a) the rebate shall be granted by way of refund of service tax paid on the

spedified services.

Expianation, - For the purposes of this notification, -

(A) "specified services” means -

() in the case of excisabve goods, taxable services that have been
used beyond the piace of removal, for the export of said goods;

(i} in the case of goods other than (i) above, faxabie services used for
the export of said goods;

but shalf not include any service mentioned in sub-clauses (A), (B), (BA)
and (C) of clause (i) of rule (2) of the CENVAT Credit Riles, 2004;

(8) "place of removal” shall have the meaning assigned to it in section 4
of the Central Excise Act, 1944 (1 of 1944);

6.1, I find that in case of excisable goods, Notification Mo. 41/2012-5T
stipulates to grant refund of service tax paid on specified services that have been used
for export of excisable goods beyond the place of removal as defined in Section 4 of the
Central Excise Act, 1944, 1 also find that Explanation (a)(A)i) stipulated in Notification
MNo. 41/2012-5T dated 29.06.2012 has been substituted vide Notification No. 1/2016-5T
dated 03.02.2016 as under;-

(1) In clause (&), for sub-clause {i), the following sub-clause shall be
substituted, namely :-

) in the case of exgisable goods, [axable services that have been
useg beyond facfory or any other place or premises of production or
manutacture of the said goods, for their export,”;

(fl) clause (B) shall be omitted;

(Emphasis supplied)
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6.2 The said amendment has been made applicable with retrospective effect
from 01.07.2012 vide Section 160 of the Finance Act, 2016. Saction 160 of the Finance
Act, 2016 s reproduced as under:-

"160. Amendment of notification Issued under section 934 of Finance Act, 1994, —

(1) The notification of the Government of India fn the Ministry of Finance

(Department of Revenue) number G.5.R. S19(E), dated the 29th June,
2012 fssued under section 934 of the Finance Act, 1994 (32 of 1994)

granting rebate of service tax paid on the taxable services which are
receved Dy an exporter of goods and used for export of goods, shall
stand amended and shal be deemed to have been amended
retrospectively, In the manner specified in column (2) of the Tenth
Schedule, on and from and up to the corresponding dates specified in
column (3) of the Scheaule, and accordingly, any action taken or anything
done or purported o have taken or done under the said notification as so
amended, shall be deemed to be, and always to have been, for all
purposes, as validly and effectively taken or done as if the said notification
as amended by this sub-section had been in force at all material times.”
6.3 From the above facts, it is very evident that refund of service tax paid on
the services used beyond factory or any other place or premises of manufacture of
excisable goods, for their export Is admissible as per explanation substituted vide
Motification No. 1/2016-5T dated 03.02.2016 and made applicable retrospectively from
01.07.2012 by virtue of Section 160 of Finance Act, 2016. Hence, the findings of the
lower adjudicating authority that the services relating to transportation and lift on & lift
off of empty containers are not covered under the purview of the specified services as
the same are not covered In the taxable services as used beyond the place of removal
for the export of goods does not hold good and is not tenable. 1 find that the lower
adjudicating authority has not taken into consideration the amendment to Notification
No. 41/2012-5T dated 29.06.2012 vide NMotification No. 1/2016-ST dated 03.02.2016
made applicable retrospectively from 01.07.2012 by virtue of Section 160 of Finance

Act, 2016 even when he has passed Order-in-Onginal in August, 2016!

6.4 The appellant argued that the services of transportation and lift on & lift g
off of empty containers are essential, without which, the goods could not have been
exported. 1 find force in this argument of the appellant that the service of
transportation and lift on & lift off of empty containers from CFS to the premises of the
manufacturer is essential before actual exportation of the goods. The containerized
cargo can be stuffed in containers, for expoart, only if the empty containers reach at the
premises of the manufacturerfexporter. The activity of transporting export goods in
container covers the entire transportation charges including lift on & lift off charges.
The availment of services, payment of service tax on services used for export of goods

(3]
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7 7/
and export of goeds have not been disputed by the department at any stage. The
Notification (i stipulates that the refund of service tax paid on the specified services
which are received by an exparter of goods and used for export of goods and in the
instant issue, It is a fact that the said services of transportation and fift on & lift off of
empty containers were received by the appellant and used for export of goods.
Hence, the refund of service tax paid on services of transportation of empty containers
and its associated actlvities, cannot be denied. Therefore, 1 am of the considered view
that procurement of empty container and the charges involved therain was requiréd to
be paid along with service tax Dy the exporter, 3s s in the present Case, which 15
nothing but the services usad for axport of goods. Hence, refund of service tax paid
towards procurement of empty containers for stuffing of goods meant for export 1S
admissible under Notification No. 41/2012-5T dated 29.06.2012.

7. In view of above facts and legal position, 1 set aside the impugned orders
denying refund of service tax pald on transportation and lift on/lift off of the emply
containers used far the export of the goods and aliow appeals filed by the appellant.
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7.1 The appedis filed by the appeliant stand disposed off in above terms. :
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1} The Chief Commissioner, GST & Central Exciss, Anmedabad Zone, Ahmedabad,
2) The Commissioner, GST & Contral Exclse Commissionerate, Rajkot.

3 The Assistant Commissioner, GST & Central Excise Division-I, Rajkot.

4] Guard File.

5)  Appeal F. No. V2/246/RA)2016

B) Appeal F, No. V2/247/RAJ2016

7l Appeal F, No. V2/40/RAJ2017

8) Appeal F. No. V2/24/RAJ2017

_-a7  Appeal F. No, V2/95/RA1/2017

i0)  Appeal F. No, V2/245/RAJ2017
11]  Appeal F. No. ¥2/337/RAI2017




