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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

lrrr 3a.qtrl r{rd ]rrf+id/ Jcqrd/ {drs-fi 3rrg{d, adq r8r ?f6/ tsmr, rr.r+tc I vre-rm / 4ttqrql {dRr lcfaEd drff

W }rarr t qftfl: /

Arising out of above menlioned OIO issued by AdditionauJoinUDepLrty/Assislant Commissioner, Central Excise / Service Tax,

Rajkol / Jamnagar / Gandhidham :

3ffi & cffi +r arq trE c?fi /Name&Address of the Appellant & Respondenr :-

M/s. Palonra Turnings Co. Pvt. Ltd., Plot No. 13, CIDC Phase - I[, Dared, Jamnagar,,

urt +-{i €r drts/
Date of issue:
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(')

(ii)

(iii)

(B)

is 3nar(sfrd) t eqfud +fg eqFd ffifud' dtri it rcr{:d crfusirt i crft-sTgr i TrFar sfr'd ar{{ fi s{dr tt/
Any person aggrieved by lhis Order-in'Appeal may file an ippeal lo lhe appropriate aulhoaity in the rollowing way.

{q qq ,faro rdr4 rl-6 rE i-Erfr{ 3rqrfrq -q]qrfufi(gr * cB 3rffd, A*q r.qr( sJ-6 3rfufi-qs ,1944 fr qr{r 358 *
rdra-r.s fd-a r'fuft-cal tggl fi trRr 86 i li?pt-a ffifud 3.116 SI ir €-rdi t t/ '

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of ihe
Fjnance Acl, 1994 an appeal lies to:'

+rt+r- a:cqma fi FEBrd s:fi IrEd {rs, fl6 Hrq tqr.d rla qd +dr6{ xffiq rqrfu{'{q fi fd*c dr6, € ."i+ ,r

2. lnr. +'qra rg fZF* 6l & srfi orfFq t/"

The special bench of Cusloms, Excjse & Service Tax Appellate Tribunal ol West Block No. 2, R.K. Puram, New Dejhi in all
mallers relating lo classifacalion and valualion.

lqrf+a cfd( 1(a) ,i i.*K' urq vfui * rrdr{r rh s:ff g{ni Cr4I rta. } -q rflrq {-6 lri d-cF{ 3iffiq arqrfud{ur
(k) *t cfa'{F qlff{ ftfd6r, , @frq Td, d-frEr& 3rdd:rsrdr rrrar{lE'. r.."rE 6r ff * G!- t/
lo the West regronzl oench ot Cusloms. Fxcrae 8 Servrce Tax Appellale Tribunal (CESTAT) al. 2" Floor. Bhaumah Bhawan
Asarwa Ahmedabad-380016 in case of appeals olher than as mentioned in para- 1{a) above

rffiq;qrqrfue{q S FFs{ l.ftd $ffid 6rfi F R! };fiq ricrd ?f6 (x{hr) Fe{}rrd-ft, 2001, } fr{rn 6 t 3ffitf, ftffta F6r
?r' q'.rr EA-3 +i ?R cfiqt i ri ffir f,rar Ec r td, t 6ff + 6n r'6 cfr a qnr. T6r,a[d FF €r xin .{rJ fr eia
3lt{ rrqr aqr q'Afir, Tc( 5 drg at ,f,$ .FiF, 5 drtt Tq\r qr 50 crq Tcq ai5 lrilill 50 mo rw g_ yO+ A fffn I000i-
Fq, 5.000i- {ft rll{r 10.000/- {q{ 6r ftLitrd iJTr r!.s 4i cfr Efrrd s'tt Eqifta trF aFr rrrdti. s{fua l,+rdrq
arlrfirs{q fi rnor } lroro r&:cn + arq t fr'SI lfi sfrR-r+ ell n *+ rqrr fi W6a *+ srrc # firar;;,4" i

Idea gr* 6r llrard. tfi fr rfl rn{rl., Efar qIBq rdr irfud 3{ffiq arqrft-f{or Ar mor Fra i t errra yrtq (C anfif +f*( yr&ad.q{ *-sRr 500/- Ec(' fl trrrift-J rE .rffr 6{ar drJI u

The appeal lo lhe Appellale Trjbunal shall be filed in quadruplicale in form EA,3 / as prescribed Ltnder Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which at least should be accompanied by a fee of Rs.
1,000^ Rs.50001, Rs.10,000/ where amount ot duly demand/interesl/penally/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Assl- Regislrar of brancb ol any nominated public
seclor bank ol the place where lhe bench of any nominaled public sector bank of the place where the bench of the Tribunal
is situaled. Applicalion made tor grant of stay shall be accompanied by a fee of Rs. 500/-.

Jrffiq iq1orfuF{lT + sEeT }fqfF h-ra yitFqe 1994 tr !.r{r 86(1) + lI r-A €-flT{ ffit. 1994. + Rq.a grt) t ai.a
Ftifra ctil S i -5 A .TR qfu t fi --r {irfl r.q rs* €Tq ftfl ]rrtrr + F+c< y+ 8r ,rS a, 5€-*t cfr qIq a' str'i at
(rdli * Efi cfr qFrBa 6idl aftq) 3tr f;ri t s-q t 6ff \.6 cfr + €r:{, dr d-{rr{ 6r nir ,aqrs fi f4 :rk a:nqr zlql
adrar, {qt, 5 drq qr r{A:FE.-5 6rnrr Eqrr qr 50 dr6 rcrr ir6.rqqr 50 drs dqq t 3lfi-6 t ai lFrrT: 1,000t {tr}, 5.000/tu lnrdr 10,000i t-qt a Btiff-a yt6r ?f6 ai cfr F ra #tl Aqift rf6 6r {,rara, {afud:ifffrq arqrfog{ur Ar rn-ql +
rdrra {,ftdrT * 'rIs s Eifi $ ird-?;rd Etr }' d-- -aRT Jrt }oif+-a *i srs e?m aqr orar Efi(, I E.ifud crqe fi r,rdd.
+6 f Js ?ngl f-6la. ErF(, aGr sdQd $f-drq ;qrqrfod{Er 6r rrcr Rrd t r rirrn yrarr (Ft Ji-k) # Aq }iiqa-*{ * EFr
500/- rcq 6r Etrlfta r.Ii4' aar 6air dFII t/

Fhe appeal under sub seclion i1) of Seclion 86 of lhe Finance Act, 1994, to the Appellate Tribunal Shall be liled in
quadruplicate in Form S.T5 as prescribed under Rule g(1) of the Service Iax Rules, 1994. and Shall be accompanied by a
copy ot lhe order app€aled againsl (one of which shall be cerlified copy) and should te accompaoied by a fees of its.
10001 where lhe amount of service lax & interesl demanded & penalty levied of Rs. 5 Lakhs or less, Rs-5b001 where the
amounl of service iax 8 inleresl demanded & penally levied js more than five takhs bul nol exceeding Rs. Fitly Lakhs,
Rs.10.0001 where the amounl of seruice tax E inleresl demanded & penalty levied is more lhan fifty Lai'hs rupeei, in the
form o{ crossed bank drafi in Iavour of lhe Assislanl Registrar of the bench of nominated public Seclor Bank;f the place
where lhe bench of Tribunal is situated. / Application made for grant oI stay shall be accompanied by a fee ol Rs.50O!
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(i)

irl

(ii)

Ii? rBft{s, 1994 fr rrRr 86 €r rc-ln{Bi (2) (.{ (2A) i lia4-a -$ *r rI4 3rfi-f,, e-qrn{ 1Mr, 1994. S F.{r's(2) ('d
9(2A) +' fa tsir1fua cr{ S.T.-7 it 8r dr $infr qd Ts* sr:r 3n:{d. i-fiq 

'.rrE 
er6 j{rIdr sqrd (3rff ), }dq raq.4 ar6

a{Rr qritd 3{reY fi cftqi ni{rr 6t ('rfr * sfi cfr cErFra t]-fr f69 rir }q-{d (dTir a6rq6 lr*Iil xlrdr Jq|.{fd. }dq
,aqr{ gF/ €-dr+{. +} nq,ftq -qrqfq-6r.rr +f j{r}{d 6J +c} ry ftfti -i ard jna?i f,n qF !ff gi?r }i f ra F{S il,1l" i
The appeal under sub seclion (2) and (2A) of the seclion 86 lhe Finance Acl 1994, shall be fii.d in For ST.7 as prescribed

under Rule 9 (2) E 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order ol Commissioner

Central Excise or Commissioner, Cenlral Excise (Appeals) (one of which shall be a cedified copy) and copy o, lhe order
passed by lhe Commissioner aulhorjzing the Assistant Commissioner or Deputy Commjssioner ot Cenlral Excise/ Service Tax

lo file the appeal belore lhe Appellale Tribunal

(iD

(c)

$-sr al6, #drq r.cl{ Tq lri $Er6{ 3iq*q erft-6{vr 1+e.) & cfi 3{ffii + srFi d A--a-q r.qr( 916 3{fufrrff 1944 6t
!rm' 35!F i ]ia+{, ii A ffiq ]{fuh-q{. 1994 ff um 83 * ]l-f,ia fdr+{ +t ,fr drrf 6r ,6 t fs :nasr * qfa nq.&n
erfu6{'r i nffd F{i wrq r.cr( ?rcE^d-qr 6{ FjrT fi 10 qfr-gra (107"), Td xi?T ra gai-ar k+faa t, qr aafdT, aa fra Edrar
ffia t, a t rdrn tfiqT aT(, q9ri f+ is uRr *, 3ia,tn frffr ft ars arfi 3rs8-d lq {1ia] a{ 6ns {c( d te-6 a Fll

*-{rq r.qE rr* aa t<rrr & :iata "si:r f*q ,K' 916. i F-E rnB-d t
t) tnrr lt A *' ]Ifrtra rErF

(ii) S-fr&s drn fr m:r{ rre-a ufit
(ii0 He s'm 1;ffi i F-q.6, 6 & rrJta lq rnE
, {rH !-6 fu a{ qRr A crarrrrr ffiq ({i. 2) 3{fuf;T{q 2014 * Jnt{ n {* Gd gffi.4 crffi * Es}T FfqRni-i
eFra r$ lii :rfr d d.Ft {ff d-}t/

For an appeal to be filed before lhe CESTAT, under Section 35F of the Central Excise Acl, 1944 which is also made

applicable to Sewice Tax under Seclion 83 of the Finance Act, 1994, an appeal againsi lhis order shall lie belore lhe Tribunal

on payment of 10olo of the duty demanded where duty or duty and penalty are in dispule, or penally. where penally alone is in

dispute, provided lhe amounl of pre-deposit payable would be subjecl to a ceiling of Rs. 10 Crores

Unde. Cenlral Excise and SeNice Tax. "Duly Demanded" shall include:
(i) amoLrnl determined under Section 11 D;

(ii) amounl of erroneous Cenval Credit takeni

(ii0 amounr payable under Rule 6 of the Cenval Credil Rules

- provided furlher lhat the provisions of this Section shall not apply lo the stay application and appeals pending before

any appellale authorily prior lo lhe commencemenl of the Finance (No.2) Act, 2014

rr{{ {a6E 4} I:{ts!t xli{i :

Rovlslon spDllcition lo Govomment of lndia:
rs xrell f,r qfrt8rq qrftFr ffifud ffrrd'n ii&q r.qa ?rffi vfufrre 1994 fi ran 35tE + cl|4 qrrs },:ia:ia:.ar
sa", *r.a ri*n q-irtero xrred C-{-t Fd-F ,rrrE{, r,rs Ervr,r. dh} rfud f6a &c 

'Iffi 
r-sd ai. 4 E;d-rtooor +t

f*'qr dr qrFq t / -

A revision application lies to lhe Under Secrelary, to the Government of lndia, Revision Application Unit, Ministry ol Finance.

Department ol Revenue 4th Floor, Jeevan Deep Building, Parliamenl Slreet. New Delhi'110001. under Seclion 35EE of the

CEA 1944 in respect of lhe {ollowing case, governed by first proviso to sub-section (1) of Section-35B ibid:

qt Frf, }' Fsirl {sFri } FrFi ii, r5r 4+era FFt't Frd ai F;+ 6r{Ert t tER ,lE + q.€rrfr }' dtf7 qr ffi rra +-rori r
fr{ fe-S !-a r*r'rre t (d ,isrr rE qRtFfr a at{.d. 4r F+ r"r {. q }BrroT * FF t sFEruI * dt{ra f+-+ sr{st sl

n ff lrsR ,li ,i nrd' * Trsra t, nr:ri jtr/
ln case ot iny loss ol gtods where the loss occurs in lransit from a factory to a warehouse or lo anolher faalory ol from one

warehouse lo anolher during lhe course of processing of lhe goods in a warehouse or in slorage whether in a faclory or in a

warehouse

*r.d + Ern ffi no{ {T qir +} fua 6{ {t nrd + BMur t' q{fd F.t ar c{ fiff ,rg *-aq 5(!,r{ rIffi * gE (ftiz) ;
nra-i ,i, ,t fiTd fi ara{ R-Cl rrEq o atr a} fua S' ,.dl Bt i
ln case ol rebate of duty of excise on goods exporled 1o any counlry or territory oulside lndia of on excisable material used in

lhe manufaclure of the goods which are exporled to any counlry or territory oulside lndia-

d? *rr< r|6 an {rrda Ffi\' Ear ,{rra 6 arF{, icrd ql,lcrd +i xm fura fuqr ryq tt I

ln case ol "goods eiported oursrde lndra exporl lo Nepal oi Bhutan, wilhout paymenl of duty

qafi'{d raq.( + raqr{i erE i, },TdTa + frq at Eqa }Bt 5€ xfuA-fi r.a fot'ifih;a {Eqrar + 6a E.;, A .rg A Jt{ t'l
lir*t a nrr.a 1rQ-a1 L'col' n& I'Oeor (,J 2i 1998 sr trr4 109 * {arc iis. ff ,ri a'lro vua- EFrqrf;E ql u'I {z t
qfrn f*s 4t tr/
Credit ot any duty allowed to be ulilized towards payment of excise duty on final producls undel lhe provisions ot lhis Act or

lhe Rules made there under such order is passed by lhe Commissioner lAppeals) on or afier, lhe date appoinled under Sec.

109 of the Finance (No.2) Acl, 1998

Jc-tra lnifi Sr d cffqi srd ri@r EA-8 d. al fi +;fiq 3?cr.i ltd (.r4"O ft{x1T&, 2001, * i*qr{ 9 * lia{-d Faffftfe t,
{€ ifleT i {itcur t 3 flr6 n liart'd €r arff qri6\'ti{ltfi 3niai- + xr:r 7fd Jrin a lrqrd srilr 8r d cltqi d-frra ff fr
arf5er anr fi )FA-s rFre er6 JfuE-{F. 1944 Er tnrr :s.er } rga ?trtM'ejF+ AI 3r{E"t * fiqq t ah q{ TR 6 f- qF

{iar4 fI Tri ErBFr i
The above apptication shall be made in duplicate in Form No. EA-8 as specified under Rule, v ol Cenlral Excise (Appeals)

Rules, 2OO1 within 3 months lrom lhe dale on which the order sought to be appealed againsi is communicaled and shall be

accompanied by two copies each ot the OIO and Order-ln-Appeal. ll should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35 EE ol CEA, 1944, unde( ft4ajor Head ol Accounl.

q-atreilT Triad + fiq FiERfud hqlfra erffi 41 3r{Ezff fr 3.fi qrftr' 
I

#ti ra-* r+r rr+ ms Fqi qI rst 6F a di 6.rn 200/ 6T Trrar;I f$qr aR' 3ik qe {i rfr 16q, ('6 ms +r} t ara t} ai

sqt 1000 ,/ 4r rrrrdra Bqr Jrq I

The revrsion apptcation shall be accompanied by a fee of Rs. 2001 where the amount involved in Rupees One Lac oI less

and Rs. 10001 where the amount involved is more than Rupees One Lac

qft rs lntll Jt 6+ rd }ne?i *r FFr}rr t d r,-}+ ag xr}t + h!'efF +- t-zla, :q1trra ar n BqI srfrI Er?{r t{ -tz }
6}'A ;r !s fr Fd-s' qd 4ra S ffii + F! q:n?qfr a;jlsq 'rqrfuf{lr iil r'+ stta q ;tt'= {rsR 6l (.E Jrr}.i Elr trfl i I /

in cjse. the order covers various numbers of order- in Original, lee for each O.l.O. should be paid in the aloresaid manner

not withstanding the lact that the one appeal lo lhe Appellanl Tribunal or lhe one applicalion to the Central Govt. As lhe case

may be, is filled to avoid scriploria work if excising Rs. 1 lakh lee of Rs 100l ,or each

qqr5irifua -qrqr q-116 $frAaF, 1975, t lrff*-l * 3rdFR qa 3lrtn vd +!r,r{ 3ne9r SI ctr q{ Brifaa 6.50 5qi *r
Frqmq QTFF ftfl$-a drr Ftar qrfrct i
One copy'ot application ;r O tO as the case may be, and lhe order of lhe adjudicating aulhority shall bear a coun fee stamp

of Rs. 6.50 as prescribed under Schedule_l in lerms of lhe Courl Fee Act 1975, as amended

ffFr ?16. Adq ricl{ 916 sd t-{rfr{ 3lffiq arflfts{ur {6rt Ef}) F"-F,rd-e. 1982 
'i 

aFl-i !-{ 3rF {i<Frd FrFai +}

EMa +-d art B-{ai fi }+r !t Lrd vr+ffa l+-or "ra tr 
I

Altenlion is also invited to the rules covering these and other relaled malters contained in the Customs. Excise and Service

Appellale Tribunal (Procedure) Rules, 1982.

]i.? ]ffiq wffi 4) ]iffr arfu-{ qh.d t iiifld eqrc-€, rn€{d 3jt{ afid 4 er{irrd} + h!, 3lqtf,rrfi iafidrq d{€]5e

www cDec qov rn +r 4u s6d 6 r I

For the et;borate. detaited and tatest provisions relaling lo filing of appeal lo lhe higher appellate authorily. the appellanl mav

reler lo lhe Depanmenlal webslte www.cbec gov in

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

(G)
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:: ORDER IN APPEAL ::

The Principal Commissioner, Central Excise and Service Tax, Rajkot

(hereinafter referred to as "the department") filed present appeal against the

Order-in-Original No. 27l ADC/PV/2015-16 dated 29.01.2016 (hereinafter refened

fo as "the impugned order"), passed by the Additional Commissioner, Central

Excise & Service Tax Rajkot (hereinafter refened fo as "the lower adjudicating

authority") in the matter of Mis. Paloma Turning Co Pvt Ltd, Plot No.13, GIDC

Phase, ll, Dared, Jamnagar (hereinafter referred to as "the Respondent".)

2. fhe facts of the case are the respondent, a registered central excise

assessee availed Cenvat credit on the inputs for manufacturing their final products

Brass Pipe Fitting and other turned parts falling under Chapter 74 of the Central

Excise Tariff Act,1985. During the manufacturing process of their final excisable

goods, brass scrap is generated. The respondent is also using imported Brass

Scrap and sending the imported brass scrap as well as generated brass scrap for

converting into extruded Brass Rod through job workers. The generated brass

scrap was being then cleared on duty paid invoices, whereas imported brass scrap

was being sent under Job work challan (duly filled form Annexure -158(ll)) under

Notification No. 2"14186 dated 25.03.'1986 without payment of Central Excise duty

to the job worker after undertaking to follow the procedure and conditions as

prescribed under the said notification for movement of raw material/ semi-finished

goods to and from under the cover of job-work challans. Job-workers returned the

extruded Brass Rods by paying Central Excise duty on the value of raw materials

& conversion charges and issued invoices under Rule '1 1 of Central Excise Rules,

2002. fhe respondent availed Cenvat credit on the basis of invoices issued by

the 1ob-workers and utilized the same towards payment of Central Excise duty on

their final products. The SCN alleged that the job-worker was not required to pay

central excise duty and hence the payment can not be treated as duty and no

credit was available to the Respondent. The respondent was issued with the show

cause Notice dated 29.06.20'1 1 under Rule14 of Cenvat Credit Rules,2004

(hereinafter referred to as 'the CCR') for recovery of Cenvat Credit availed in

contravention of Rule 3(1) of the CCR, as the job- worker was not required to pay

duty on job-worked goods under notification and hence respondent had wrongly

availed the duty paid by the job-worker. The said notice was decided by the

adjudicating authority vide Order ln Original No. 27lADC/PV/2015-16 dated

29.01 .2016, wherein he dropped the proceedings initiated vide aforesaid Show

Cause Notice dated 29.06.2011.

i... ':
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3. Aggrieved by the impugned order' the department filed the present

appeal on the grounds as under:-

(i) The respondent i.e. M/s. Paloma Turning co, Pvt Ltd has availed cenvat

credit on lmported brass scrap; that they cleared the imported brass scrap to job-

worker M/s. Senor tvletals Pvt Ltd for converting it into Brass Rods and availed

benefit of exemption under Notification No.214l86 CE dated 25.03.1986 and

undertook to follow and comply with the procedure and conditions prescribed

therein;thatonconversionofthebrassscrapintosemi-finishedgoodsi.e.Brass

Rods, the job-worker M/s. Senor Metal P Ltd, was required to clear the brass

Rods to the respondent on the counterpart of the challans, without payment of

central Excise duty whereas the job-worker prepared invoices under Rule 11 of

Central Excise Rules, 2002 and paid Central Excise duty'

(ii) The respondent availed cenvat credit on the invoices issued by the job-

worker, though they had cleared the brass scrap to the job worker without payment

of central Excise duty; that the sample copies of challans, under which the

respondent has sent the brass scrap to the job-worker lt/l/s. Senor tVletals P Ltd.

(iii) The respondent vide 9 challns cleared the 175790 kgs of Brass Scrap but

received 167000 kgs of Brass Rods under 107 invoices. Details of one such lot

covered under challan No. ls-001 dahed26.12.2009 for 21950 kgs of Brass scrap

cleared by the Respondent and returning 20852 kgs of Brass Rods under 7

invoices by job workers are as under. Respondent availed the Cenvat Credit in

their Credit register as per the details given in the table below:-

lnvoice No Barss Rods/Bars

received (in kgs)

Cenvat Credit

availed of Rs.

Entry No. & date

3118 dated

23.12.2009

4131 .5 76142/- 203/29.12.2009

3119 dated
29.12.2009

2920 58506/- 204/29.12.2009

3121 dated
29.12.2009

1302.8 24969/- 205/29.12.2009

3122 dated
29.12.2009

4701 .3 90198/- 206/29.12.2009

3127 dated
29 12.2009

882.65 16383/- 207/29.12.2009

3163 dated
02 01.2010

2387 55 44433/- 210/02 01.2010

3175 dated
04.01.2010

4526.7 83947/- 212/04.01.2010

20852.5 394578/-

4
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(iv) The respondent has wrongly availed the Cenvat credit on the invoices

issued by the job-worker which is not in accordance with the provisions of Cenvat

Credit Rules, 2004.

(v) The adjudicating authority has not appreciated the facts narrated in the

statement dated 05.07.2010 of Shri Ajay J Anjaria, Chief Executive of the

respondent, wherein, he had, inter-alia, categorically deposed that they used to

send the brass scrap under job-work challans, without payment of duty and

received back the job worked goods under duty paid invoices from the job-worker

and availed Cenvat credit of Central Excise duty paid. Central Excise duty paid on

the semi-finished goods at the job-workers end, is not admissible, when they

opted for availment of Exemption under Notification No. 214186- C.E. dated

25.03.1986 and removed the goods under job-work challans where no Central

Excise duty was paid at the time of sending the brass scrap for conversion of

same into Brass Rods, that the job-worker has also gtven consent to the

respondenttoattendthejob-workundernotification2l4lS6-CEibid; thatthe Job-

worker has paid Central Excise duty on the value of the goods inclusive of labour

charges per kilogram. Thus, it was in the knowledge of the respondent that they

had been clearing the goods under job-work challans, without payment of duty and

receiving the processed goods back then the job worker has no authority to pay

central excise duty when the movement of goods are covered under Notification

214186-CE for exemption and hence Cenvat credit availed by the Respondent is in

contravention of Central Excise Law .

(vi) The respondent was well aware of these facts right from the receipt of

imported brass scrap, receipt of the intermediate goods and dispatch of final

manufactured goods, that the ownership of the goods always remained with the

respondent only, since the impoded brass scrap were not sold/ cleared on

invoices. ln spite of this factual position, the job-worker had issued invoices and

Respondent has availed Cenvat credit, which was not legal and proper since, the

job-worker was required to charge job charges only and not required to discharge

Central Excise duty on the value of job-worked goods. Furlher, while preparing

the invoices, the job-worker, M/s. Senor Metals P Ltd. did not charge any VAT /

Sales Tax, as such the transactions entered into between the job-worker, and the

respondent are not at arm's length and they have prepared invoices only for

transfer of Cenvat credit, which remained unutilized and accumulated at the end

of the job-worker.
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(vii) The adjudicating authority, without appreciating the facts narrated in the

Show Cause Notice, dropped the charges levelled against the respondent by

merely stating that they cannot be made responsible for contravention of statutory

or procedural requirements by a job-worker and there is no dispute that the duty

has been paid at the Job-worker's end; that the assessment cannot be re-

opened at the recipient end. The decisions relied upon by the lower adjudicating

authority in the cases of Mis. Rohan Dyes and lntermediates Ltd. Reported as

2012 (284) E.L.T. 484 (Guj.) and lt//s. Ruptex Mineral water Pvt Ltd reported as

2008(228) ELT440(Tri-Del) are not applicable in the present case. The issue

involved in the case of lt//s. Rohan Dyes, was that the department had demanded

reversal of Cenvat credit on the clearances of duty paid raw materials to the job-

worker, whereas, the present case is entirely different and the department has

demanded wrongly availed Cenvat credit (by the Respondent) of duty paid on

invoices issued by the job-worker.

(viii) The respondent has filed declaration and jas undertaken to follow all the

statutory and procedural requirements; availed benefit of exemption Notification

No.214l86-C.E. dated 25.03.1986 and not paid any Central Excise duty on

imported brass scrap cleared to the job-worker's premises. Thus, once the

respondent in the present case opted for the said Notification, they have barred

themselves to avail Cenvat credit of the duty paid by the job-worker and Central

Excise duty paid by the job-worker was required to be deposited with the

Government under the provisions of Section 11D of the Central Excise Acl, 1944-

The respondent in-spite of knowing these facts, has wrongly availed the Cenvat

credit of the Central Excise duty, incorrectly paid by the job-worker, in

contravention of the provisrons of Cenvat Credit Rules, 2004. The Board's

Circular No. 940i1/2011-CX dated 14.01.2011, issued on application of provisions

of Section 5A(1A) of the Central Excise Act, 1944 is very specific and bars

Cenvat credit availed by the downstream units, when the Cenkal Excise duty

has been paid on the exempted goods. Para 2 & 3 of the Board's Circular dated

14.01 .2011 are re-produced as under :

"2. lt is fufther clarified that in case the assessee pays any

amount as Excise duty on such exempted goods, the

same cannot be allowed as "CENVAT Credit" to the

downstream units, as the amount paid by fhe assessee

cannot be termed as "duty of excise" under Rule 3 of the

CENVAT Credit Rules, 2A04.

3. The amount so paid by the assessee on exempted
goods and collected from the buyers by representing it as

t;..\
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"duty of excise" will have to be deposited with the Central

Government in terms of Section 11D of the Central Excise

AcL 1944. Moreover, the CENVAT Credit of such amount

utilized by downstream units also needs to be recovered

in terms of the Rule 14 of the CENVAT Credit Rules, 2004."

(ix) Exemption Notification No. 214l86-CE dated 25.03.1986 has been issued

under Section 5A of the Central Excise Act, 1944. As per sub Section (1A) of

Section 5A clarifies that "where an exemption under sub-section (1) in respect of

any excisable goods from the whole of the duty of excise leviable thereon has

been granted absolutely, the manufacturer of such excisable goods shall not pay

the duty of excise".

(x) lt was incumbent upon the Respondent under Rule 9(5) and Rule 9(6) of the

Cenvat Credit Rules, 2004 to verify its genuineness of payment of duty, before

taking such Cenvat credit.

(xi) The respondent has acted in contravention of the provisions of Notification

No. 214l86-CE dated 25.03.1986 and availed Cenvat credit wrongly in violatron of

the provisions of Cenvat Credit Rules, 2004. Therefore, Respondent was liable to

pay /reverse Cenvat credit wrongly availed along with interest thereon as provided

under Rule 14 of Cenvat Credit Rules, 2004, readwith Section'l 14 of the Act and

were also liable for penal actions as proposed in the Show cause Notice dated

29.06.2011

4. The respondent was intimated and provided the copy of the Appeal

papers filed by the department vide letter F. No. Y2l9lEA2lRAJ/2016 dated

28.04.2016 and directed to file the cross objection if any. However, no cross

objection is filed by the Respondent.

5. Personal hearing in the matter was attended by Shri Nirav P Shah,

Advocate and Shri Mihir Amin, DGM, Finance & Accounts of the Respondent.

They submitted that the issued has already been settled by Hon'ble Gujarat High

Court in the case of M/s. Aries Dyechem lnduskies reported as 20'14(299) ELT

A88 (Gujarat) and in the case of lvl/s. Rohan Dyes & lntermediate Ltd reported as

2012(284)ELf 484(Gujarat that the job-worker can pay duty and duty paid by him

can be availed as Cenvat Credit. Applying ration of Hon'ble Supreme Court's
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decisioninthecaseof]r/l/s.SarveshRefractoriesPLtdreportedas200T(218)

ELT 488 (SC) that the duty paid can't be denied to be availed as Cenvat Credit'

5'1 Shri Nirav Shah, on behalf of the appellant filed written submission

on 24.08.2017 wherein they re-iterated the above decisions to assert that the

matter is no more res-intergra and has been decided by the Hon',ble Gujarat High

court. lt is also contended that since assessment at the end of job worker is not

disputed, the payment of duty has become final and it is settled law that the

assessment cannot be opened at the end of recipient of goods. They relied upon

the decision of Hon'ble supereme court in the case of t\I/s. sarvesh

Refractoriness Pvt Ltd (SuPra).

FINDINGS

6. I have carefully gone through the facts of the case, impugned order,

grounds of appeal made by the department and submissions made by the

respondent during the personal hearing. The issues involved in the present

matters order is that whether cenvat credit of duty paid by the job worker can be

availed by the Respondent assessee or otherwise.

7. I find that the department has raised the issue of movement of goods

for job work under Notification 214l86-CE dated 25.03.1986 stating that once

opted and exemption claimed by the Respondent. lt is argued that by adopting

such methodology of paying duty by Job worker and claiming Credit is an un-

authorized way to utilize accumulated Cenvat Credit of inputs which were cleared

by the respondent without payment of duty but availed the Cenvat credit initially.

The unchallenged facts remain that at one hand, each time inputs cleared by the

respondent do not bear any duty, on the other hand it returns with duty payment.

The department has raised very valid point that the purpose of payment of duty by

job worker was to pass on Cenvat credit accumulated at the end of job worker

and evading payment of central excise duty by wrong availement and utilization at

Respondent end as much as the imported scrap is being sent by the Respondent

for job work and not cleared on payment of duty. Copies of the invoices and

challans available in the appeal papers suggest that the job worker has paid duty

whereas it was a case of job work and hence job-worker was not required to pay

duty as decided by Hon'ble Tribunal in the case of [V/s. Vako Seals Pvt Ltd

8
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reported as 2016 (344)ELT 482 (Tri-Mumbai). Relevant portion of the decision is

reproduced below:-

"As regard the dispute raised by the Revenue that the value of machines body
supplied by the principle should be added in the assessab/e value of the job
work goods, we are of the view that activity over and above of manufacture of
rubber product, i.e., rubber bonding in the machine body is purely job work
activity. lt is utldisputed fact that machine bodies are supplied by the principle
under Rule 57F(3) of the Central Exclse Rules, 1944 and Rub ag)@) ot
Cenvat Credit Rules, 2004 read with Notification No. 214/86-C.E. The
appellant also filed declaration to this effect to the Jurisdictional Asstt
Commissioner in compliance of condition of the Notification No. 214/8dC.E.
which clearly provides exemption from payment of excise duty on the job work
activity subject to condition the principle supplier of raw material discharging
the excise duty on their final product wherein job work goods is used. This fact
ls a/so not under dispute, in view of declaration filed by the principle supplier of
the machine bodies. ln the given fact, we are of the view that the job work
activity since clearly covered under job work provisions, no duty is required to
be paid on the job work activity in terms of Notification No. 214/86-C.E.
Accordingly value of machine bodies supplied by the principle manufacturer
need not to be added or same should nol be levied with excise duty."

7.1 lt is not in dlspute that inputs (brass scrap) were being sent to job

worker without payment of duty by Respondent. Therefore, by availing Cenvat

credit again on intermediate stage goods (manufactured out of same input), credit

was being claimed by the respondent twice and znd time more than that of initially

availed by them and hence basic principle of value added tax is defeated. In other

words, if inputs were "cleared" on payment of duty i.e. not sent for iob work

without payment of duty, then the credit of inputs was to be initially passed on to

the job-worker under normal business transaction and Respondent would reclaim

the Cenvat Credit of 'value added'tax on receipt of intermediate goods. Further, it

is not a case countered by the respondent that the payment of duty was made by

the job worker in cash. Thus, job-worker has utilized the Credit of lnputs he had

accumulated while manufacturing his other finished goods. lt is a fact that the job

worker neither owned inputs of the respondent nor finished goods. Thus, basic

principle of availing and utilizing Cenvat credit on inputs put into use for

manufacturing of finished goods stands violated by the method adopted by job

worker and appellant together. The key point missed by the adjudicating authority

is that the goods are under "movement for job work" and not the clearance at

either end. Thus, duty paid by the job worker is nothing but a mere debit entry in

their account whrch can not be treated as duty paid on the goods manufactured

after job work. lf the contention of the Respondent is believed, then the very

concept of job work vis-d-vis input tax credit and value added tax gets defeated.

The fact that credit taken by the respondent of duty paid by the job worker is only

true on the face but unanswered question remains that duty is not payable by job

worker from his account but only on behalf of the Principal manufacturer in case
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job worked goods are not returned to the Principal manufacturer. The job workers

can not be allowed to pay duty from their Genvat Credit account to allow availment

of Cenvat credit by the Principal manufacturer. I do not find the argument valid,

legal and proper that 1ob worker is free to pay central excise duty, even if the

goods are supplied by the Principal manufacturer for a job work without payment

of duty to allow the principal manufacturer to avail the credit of duty payment by

the job worker. This issue has been clarified by the Board vide Circular No.

9401112011-Cx dated14.01 .2011 text of which is reproduced below of ease of

refe re n ce:-

' Attention is invited to Board's Circular No 937 127 12010-CX., daled 26-1 1-

10 issued from F No. 52n/2009-CX1 (Pt ) [2010 (260) E.L T. T3], wherein

based on the opinion of the Law Ministry, it was clarified that in view of the

specific bar provided under sub-section (1A) ot Section 5A of the Central

Excise Act, 1944, the manufacturer cannot opt to pay the duty in respect of
unconditionally fully exempted goods and he cannot avail the CENVAT
credit of the duty paid on inputs.

2. lt is further clarified that in case lhe assessee paVS anv amount as
Excise dutv on such exempted qoods, the same cannot be allowed as
'CENVAT Credit" to the downstream unrls, as the amount paid bv the
assessee cannot be termed as 'dutv of excise" under Rule 3 of the
CENVAT Credit Rules 2004

3. The amount so paid by the assessee on exempted goods and
collected from the buyers by representing it as "duty of excise" will have to
be deposited with the Central Government in terms of Section 11D of the
Central Excise Act, 1944 . Moreover, the CENVAT Credit of such amount
utilized by downstream unfs a/so needs to be recovered in terms of the
Rule 14 of the CENVAT Credit Rules, 2004.

4. Trade & lndustry as wel/ as field formations may be suitably informed

5. Receipt of this circular may kindly be acknowledged

6. Hindi version will follow."

(Emphasis supplied)

7.1 .1 Therefore, the goods sent to job work by the Principal manufacturer

is exempted, if the goods are received back by the said principal manufacturer

from the job worker. I find merit in department's plea to claim that the invoices

were used only for transfer of Cenvat Credit which remained unutilized and

accumulated at the job worker's end. This fact has not been challenged by the

Respondent at any stage.

7.2. Further, when clearance is made by the respondent by opting exemption

under Notification No. 214186 CE, the respondent has knowledge that the goods

would return to them under Job work challan and not under duty paying
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documents and hence duty paid by the job worker at his own volition is not the

duty for the purpose of claiming Cenvat credit by the Respondent as explained by

CBEC vide above Circular dated 14.01.2011. The respondents failed to comply

with Rule I (5) of the Cenvat Credit Rules, 2004. lt is obvious that the assessment

under Notification 214186-CE involves the Principal manufacturer as well as the

job workers and can not be seen in isolation for convenience at either end.

Consent of the Job worker is given at the time of opting for the movement of

inputs cleared by the Respondent. Assessment of clearance under Notification

214186-CE can be finalized only after job-worked goods return to the supplier

unitiPrincipal manufacturer end. Therefore, question of reopening of assessment

does not arise and ldo not agree to the views expressed by the adjudicating

authority in the impugned order.

8. I further find that the appellant department has rightly pointed out

that the issue involved in the case of lt//s. Rohan Dyes and lntermediates Ltd

(212(284)ELf 484(Guj) is not applicable in the instant case as much as issue

involved in the said matter was that Principal lVlanufacturer was asked to reverse

the Cenvat Credit initially availed on the inputs cleared as such by them for job

work. Whereas in the present case Respondents have cleared imported brass

scrap, an excisable goods cleared under Notification 214l86-CE dated 25.03.1986

and credit of duty paid by the job worker is denied. ln that case Hon'ble High

Court was not considering a situation where excisable goods were cleared under

Notification 214186. Furlher, the said decision of Hon'ble High Court was given in

different backdrop and had relied upon a Supreme Court's decision in the case of

lnternational Auto Ltd (2005(183) ELT 23((SC) which is in relation to inclusion of

value of free supply of inputs received by the job worker. The decision by the

Hon'ble High Court was given with regard to credit on inputs sent for job work. To

better appreciate the facts, relevant portion of the decision of Hon'ble High Cou(

in the case of M/s. Rohan Dyes and lntermediates supra is reproduced below:-

'13. lf we apply the aforesaid principle to the facts of the present case,

there is no dispute that according to the modvat scheme, it is the modvat of
such final product which would have to include the cost of the inputs and in

respect of which Modvat credit could be taken at the time of clearance of
the final product and thus, in the facts of the present case, the Tribunal

rightly rejected the contention of the Revenue that the respondents should
have reversed the Cenvat credit taken before sending the goods to the job

worker since the job worker had not followed the procedure of job work. lt
may not be out of place to mention here that that what was earlier provision

contained in Rule 57F(2)1b) is exactly the present provision of Rule 4(54) of
the Cenvat Credit Rules, 2004."

Thus, the above decision of Hon'ble High Court's was given in a different set of

facts and in different context and can not be made applicable in the present case
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on hand. Similarly, decision in the case of M/s. Aries Dyechem lndustreis reported

as 2O1O (257) ELT 1 13 (Tri-Ahd) relied upon by the Respondent, is in respect of

double benefit accrued to the principal manufacture and hence reversal of credit

claimed at initial stage by the principal manufacture (and not duty paid by job

worker) unlike the facts of the present case where credit of duty paid by the job

worker is denied. Therefore, I find the case law relied upon by the Respondent

does not help them.

9. ln light of the above discussion, I hold that the Respondents are not

eligible to avail Cenvat Credit claimed by them and liable to pay demand of

Rs.48,07,7044 under Rule 14 of the Rules readwith Section 11A of the Act along

with interest and they are also liable to penalty of Rs.48,07,7041 under Rule 15(2)

of the Rules read with Section 11AC of the Act. l, therefore, set aside the

impugned order and allow the appeal filed by the department.
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9.1 The appeal filed by the department stands disposed off in above terms.

(ifiiEr{

grq66 1sft6i
Bv R.P.A.D
To

Copv to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone

Ahmedabad.

2. The Additional Commissioner, GST & Central Excise, Jamnagar Sub

Commissionerate, Jamnagar.

3. The Assistant Commissioner, GST & Central Excise Division,

Jamnagar.
4. Guard File.

I The Commissioner

Central Excise,

Rajkot Commisisonerate,

GST Bhavan,

Race Course Ring Road,

Rajkot

3tT"{€

ffi ad t s.er. ('d t.a
ffi cria

tg af n'a'ts,

{rs+tc

2 Mls. Paloma Turning Co Pvt Ltd.

Plot NO.13,

GIDC Phase-ll,

Dared,

Jamngar.

i qdiqr zffi-rr d; cr ff
ded rc

* 3{r€ S fr h-g -tt

Etg - dr{drR

Page No. 12 of 12



Appeal No V2109/EA2|RAJ/201 6

12

on hand. Similarly, decision in the case of M/s. Aries Dyechem lndustreis reported

as 2010 (2571 ELT 1 13 (Tri-Ahd) relied upon by the Respondent, is in respect of

double benefit accrued to the principal manufacture and hence reversal of credit

claimed at initial stage by the principal manufacture (and not duty paid by job

worker) unlike the facts of the present case where credit of duty paid by the job

worker is denied. Therefore, lfind the case law relied upon by the Respondent

does not help them.

9. ln light of the above discussion, I hold that the Respondents are not

eligible to avail Cenvat Credit claimed by them and liable to pay demand of

Rs.48,07,7041 under Rule 14 of the Rules readwith Section 11A of the Act along

with interest and they are also liable to penalty of Rs.48,07,7041 under Rule 15(2)

of the Rules read with Section 1 1AC of the Act. l, therefore, set aside the

impugned order and allow the appeal filed by the department.
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