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:: ORDER IN APPEAL ::

The Principal Commissioner, Central Excise and Service Tax, Rajkot
(hereinafter referred fo as “the department’) filed present appeal against the
Order-in-Original No. 27/ ADC/PV/2015-16 dated 29.01.2016 (hereinafter referred
to as “the impugned order"). passed by the Additional Commissioner, Central
Excise & Service Tax Rajkot (hereinafter referred fo as “the lower adjudicating
authority”) in the matter of M/s, Paloma Tuming Co Pvt Ltd, Plot No.13, GIDC
Phase, |l, Dared, Jamnagar (hereinafter referred fo as "the Respondent” )

i The facts of the case are the respondent, a registered central excise
assessee availed Cenvat credit on the inputs for manufacturing their final products
Brass Pipe Fitting and other turned parts falling under Chapter 74 of the Central
Excise Tariff Act.1985. During the manufacturing process of their final excisable
goods, brass scrap is generated. The respondent is also using imported Brass
Scrap and sending the imported brass scrap as well as generated brass scrap for
converting into extruded Brass Rod through job workers. The generated brass
scrap was being then cleared on duty paid invoices, whereas imporied brass scrap
was being sent under Job work challan (duly filled form Annexure -128(ll)) under
Notification No. 214/86 dated 25.03.1986 without payment of Central Excise duty
to the job worker after undertaking to follow the procedure and conditions as
prescribed under the said notification for movement of raw material/ semi-finished
goods to and from under the cover of job-work challans. Job-workers returned the
extruded Brass Rods by paying Central Excise duty on the value of raw materials
& conversion charges and issued invoices under Rule 11 of Central Excise Rules,
2002. The respondent availed Cenvat credit on the basis of invoices issued by
the job-workers and utilized the same towards payment of Central Excise duty on
their final products. The SCN alleged that the job-worker was not required to pay
central excise duty and hence the payment can not be treated as duty and no
credit was available to the Respondent. The respondent was issued with the show
cause Notice dated 29.06.2011 under Rule 14 of Cenvat Credit Rules, 2004
(hereinafter referred to as ‘the CCR') for recovery of Cenvat Credit availed in
contravention of Rule 3(1) of the CCR, as the job- worker was not required to pay
duty on job-worked goods under notification and hence respondent had wrongly
availed the duty paid by the job-worker. The said notice was decided by the
adjudicating authority vide Order In Original No. 27/ADC/PV/2015-16 dated
29.01.2016, wherein he dropped the proceedings initiated vide aforesaid Show
Cause Notice dated 29.06.2011.
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3. Aggrieved by the impugned order, the department filed the present

appeal on the grounds as under:-

(1) The respondent i.e. Mis. Paloma Turning Co. Pyt Lid has availed Cenvat
credit on Imported brass scrap; that they cleared the imported brass scrap to job-
worker M/s. Senor Metals Pvt Ltd for converting it into Brass Rods and availed
benefit of exemption under Motification No.214/88 CE dated 25.03.1986 and
undertoock to follow and comply with the procedure and conditions prescribed
therein: that on conversion of the brass scrap into semi-finished goods ie. Brass
Rods, the job-worker Mis. Senor Metal P Ltd, was required to clear the brass
Rods to the respondent on the counterpart of the challans, without payment of
Central Excise duty whereas the job-worker prepared invoices under Rule 11 of

Central Excise Rules, 2002 and paid Central Excise duty.

(i)  The respondent availed Cenvat credit on the invoices issued by the job-
worker, though they had cleared the brass scrap to the job worker without payment
of Central Excise duty: that the sample copies of challans, under which the
respondent has sent the brass scrap to the job-worker M/s. Senor Metals P Ltd.

(il  The respondent vide 9 chalins cleared the 175790 kgs of Brass Scrap but
received 167000 kgs of Brass Rods under 107 invoices. Details of one such lot
covered under Challan No. 1S-001 dated 26.12.2008 for 21950 kgs of Brass Scrap
cleared by the Respondent and returning 20852 kgs of Brass Rods under 7
invoices by job workers are as under. Respondent availed the Cenvat Credit in
their Credit register as per the details given in the table below:-

Invoice No Barss Rods/Bars | Cenval  Credit | Eniry No. & date
| | received fin kigs) availed of Rs. |
3118 dated | 41315 TE1424 | 2032812 2009
2312 2009
3118 dated 2920 ' SES0E. | 20429122008
_£8.12 2008 | o
3121 dated 1302 8 24060/ | 20529 12 2009
29 12 2009 £
R 3122 dated 4701.3 G0788~ | 206/29. 12 2009
rﬁ;.,ﬁ: ~ | 29.12.2009
; 3127 dated 882 65 16383~ | 207/29.12.2009
| 2812 2009
3163 dated 2387 55 444335 | 210/02.01.2010 |
02.01.2010 -
3175 dared 4526 7 §3047~ | 212/04.01 2010
04.01.2010
20852 5 394578~
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)

(v}  The respondent has wrongly availed the Cenvat credit on the invoices
issued by the job-worker which is not in accordance with the provisions of Cenvat

Credit Rules, 2004,

(vi The adjudicating authority has not appreciated the facts narrated in the
statement dated 05.07.2010 of Shri Ajay J Anjaria, Chief Executive of the
respondent, wherein, he had, inter-alia, categorically deposed that they used to
send the brass scrap under job-work challans, without payment of duty and
received back the job worked goods under duty paid invoices from the job-worker
and availed Cenvat credit of Central Excise duty paid. Central Excise duty paid on
the semi-finished goods at the job-workers end. is not admissible, when they
opted for availment of Exemption under Notification No. 214/86- C.E. dated
25.03.1986 and removed the goods under job-work challans where no Central
Excise duty was paid at the time of sending the brass scrap for conversion of
same into Brass Rods; that the |ob-worker has alsc given consent to the
respondent to attend the job-work under notification 214/86-CE Ibid; that the Job-
worker has paid Central Excise duty on the value of the goods inclusive of labour
charges per kilogram, Thus, it was in the knowledge of the respondent that they
had been clearing the goods under job-work challans, without payment of duty and
receiving the processed goods back then the job worker has no authority to pay
central excise duty when the movement of goods are covered under Notification
214/86-CE for exemption and hence Cenvat credit availed by the Respondent is in
contravention of Central Excise Law

ivi) The respondent was well aware of these facts nght from the receipt of
imported brass scrap, receipl of the intermediate goods and dispaich of final
manufactured goods, that the ownership of the goods always remained with the
respondent only, since the imported brass scrap were not sold/ cleared on
invoices. In spite of this factual position, the job-worker had issued invoices and
Respondent has availed Cenvat credit, which was not legal and proper since, the
Job-worker was required to charge job charges only and not required to discharge
Central Excise duty on the value of job-worked goods. Further, while preparing
the invoices, the job-worker, M/s. Senor Metals P Ltd. did not charge any VAT /
Sales Tax, as such the transactions entered into between the job-worker, and the
respondent are not at arm’s length and they have prepared invoices only for

transfer of Cenvat credit, which remained unutilized and accumulated at the end
of the job-worker
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{wvi) The adjudicating authority, without appreciating the facts narrated in the
Show Cause Notice, dropped the charges levelled against the respondent by
merely stating that they cannot be made responsible for contravention of statutory
or procedural requirements by a job-worker and there is no dispute that the duty
has been paid at the Job-worker's end; that the assessment cannot be re-
opened at the recipient end. The decisions relied upon by the lower adjudicating
authority in the cases of M/s. Rohan Dyes and Intermediates Lid. Reported as
2012 (284) EL T, 484 (Guj.) and M/s. Ruptex Mineral water Pvt Ltd reported as
2008(228) ELT440(Tri-Del) are not applicable in the present case. The issue
involved in the case of M/s. Rohan Dyes. was that the department had demanded
reversal of Cenvat credit on the clearances of duty paid raw materals to the job-
worker, whereas, the present case is entirely different and the department has
demanded wrongly availed Cenvat credit (by the Respondent) of duty paid on
invoices issued by the job-worker

{viil) The respondent has filed declaration and jas undertaken to follow all the
statutory and procedural requirements; availed benefit of exemption Notification
No. 214/86-C.E. dated 25031986 and not paid any Central Excise duty on
imported brass scrap cleared to the job-worker's premises. Thus, once the
respondent in the present case opted for the said Notification, they have bamed
themselves to availl Cenvat credit of the duty paid by the |ob-worker and Central
Excise duty paid by the job-worker was required to be deposited with the
Government under the provisions of Section 110 of the Central Excise Act, 1944,
The respondent in-spite of knowing these facts, has wrongly availed the Cenvat
credit of the Central Excise duty. incomectly paid by the job-worker. in
contravention of the provisions of Cenvat Credit Rules. 2004. The Board's
Circular No. 940/1/2011-CX dated 14.01.2011. issued on application of provisions
of Section S5A(1A) of the Central Excise Act, 1944 is very specific and bars
Cenvat credit availed by the downstream units, when the Central Excise duty
has been paid on the exempted goods. Para 2 & 3 of the Board's Circular dated
14.01.2011 are re-produced as under :

"2. It is further clanified that in case the assessee pays any
amount as Excise duly on such exempled goods, the
same cannol be allowed as "CENVAT Credit” to the

ﬁ‘u—;ﬂ“fﬁ downstream units, as the amount paid by the assessee

cannot be termed as “duly of excise” under Rule 3 of the
CENVAT Credit Rules, 2004,

J. The amount so pald by the assessee on exempted
goods and collected from the buyers by representing it as
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“duty of excise” will have to be deposited with the Ceniral
Governmen! in terms of Sechion 110 of the Central Excise
Act 1944, Moreover, the CENVAT Credit of such amount
utiized by downstream units also needs fo be recovered
in terms of the Rule 14 of the CENVAT Credit Rules, 2004."

(iXx) Exemption Notification No. 214/86-CE dated 2503 1986 has been issued
under Section 5A of the Central Excise Act, 1944 As per sub Section (1A) of
Section 5A clarifies that “where an exemption under sub-section (1) in respect of
any excisable goods from the whole of the duty of excise leviable thereon has
been granted absolutely, the manufacturer of such excisable goods shall not pay
the duty of excise”

(x) It was incumbent upon the Respondent under Rule 9(5) and Rule 9(6) of the
Cenvat Credit Rules, 2004 to venfy its genuineness of payment of duty, before

taking such Cenvat credit.

ixl) The respondent has acted in contravention of the provisions of Notification
No. 214/B6-CE dated 25 03.1986 and availled Cenvat credit wrongly in violation of
the provisions of Cenvat Credit Rules, 2004. Therefore, Respondent was liable to
pay reverse Cenvat credit wrongly availed along with interest thereon as provided
under Rule 14 of Cenvat Credit Rules, 2004, readwith Section11A of the Act and
were also lable for penal actions as proposed in the Show cause Notice dated
29.06.2011.

4. The respondent was intimated and provided the copy of the Appeal
papers filed by the department vide letter F. No V2/9/EA2/RAJIZ016 dated
28.04 2016 and directed to file the cross objection if any. However, no cross
cbjection is filed by the Respondent.

5. Personal hearing in the matter was attended by Shri Nirav P Shah,
Advocate and Shn Mihir Amin, DGM. Finance & Accounts of the Respondent
They submitted that the issued has already been settled by Hon'ble Gujarat High
Court in the case of Mis. Aries Dyechem Industries reported as 2014(299) ELT
ABE (Gujarat) and in the case of M/s. Rohan Dyes & Intermediate Lid reported as
2012(284)ELT 484({Gujarat that the job-worker can pay duty and duty paid by him
can be availed as Cenvat Credit. Applying ration of Hon'ble Supreme Court's
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decision in the case of M/s. Sarvesh Refractories P Ltd reported as 2007 (218)
ELT 488 (SC) that the duty paid can't be denied to be availed as Cenvat Credit.

5.1 Shri Nirav Shah. on behalf of the appellant filed written submission
on 24082017 wherein they re-iterated the above decisions 1o asserl that the
matter is no more res-intergra and has been decided by the Hon'ble Gujarat High
Court. It is also contended that since assessment at the end of job worker is not
disputed, the payment of duty has become final and it is setiled law that the
assessment cannot be opened at the end of recipient of goods. They relied upon
the decision of Hon'ble Supereme Court in the case of M/s. Sarvesh
Refractoriness Pvt Ltd (Supra)

FINDINGS

8. | have carefully gone through the facts of the case, impugned order,
grounds of appeal made by the department and submissions made by the
respondent during the personal hearing. The issues involved in the present
matters order is that whether Cenvat Credit of duty paid by the job worker can be

availed by the Respondent assessee or otherwise

7. | find that the department has raised the issue of movement of goods
for job work under Motification 214/86-CE dated 25.03.1986 stating that once
opted and exemption claimed by the Respondent. It is argued that by adopting
such methodology of paying duty by Job worker and claiming Credit is an un-
authorized way to utilize accumulated Cenvat Credit of inputs which were cleared
by the respondent without payment of duty but availed the Cenvat credit initially.
The unchallenged facts remain that at one hand, each time inputs cleared by the
respondent do not bear any duty. on the other hand it retumns with duty payment.
The department has raised very valid point that the purpose of payment of duty by
job worker was to pass on Cenvat credit accumulated at the end of job worker
and evading payment of central excise duty by wrong availement and utilization at
Respondent end as much as the imported scrap is being sent by the Respondent
" for job work and not cleared on payment of duty, Copies of the invoices and
challans available in the appeal papers suggest that the job worker has paid duty
whereas it was a case of job work and hence job-worker was not required to pay
duty as decided by Hon'ble Tribunal in the case of M/s. Vako Seals Pvt Ltd
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reported as 2016 (344)ELT 482 (Tri-Mumbai). Relevant portion of the decision is

reproduced below -

"As regard the dispute raised by the Revenue that the value of machines body
supplied by the principle should be added in the assessable value of the job
work goods, we are of the view that activily over and above of manufaciure of
rubber product. ie., rubber bonding in the machine body is puraly job work
activily, It 1s undisputed fact that machine bodies are supphed by the principle
under Rule 57F(3) of ihe Central Excise Rules. 1944 and Rule 4(5)a) of
Cenvat Credit Rules, 2004 read with Notification No. 214/86-CE The
appelflant also fited declaration fo this effect fo the Junisdictional Asstt
Commissioner in compliance of condition of the Noliffication No. 214/88-C.E.
which clearly provides exemplion from payment of excise duly on the job work
activity subject o condition the principle supplier of raw material discharging
the excise duly on their final product wherein job work goods is used This fact
i5 also not under dispute, in view of declaration filed by the principle suppilier of
the machine bodies. In the given faci, we are of the view that the job work
activity since clearly coverad under job work provisions, no duly is required o
be paid on the job work achvily in ferms of Nolification No. 214/86-C.E
Accordingly value of machine bodies supplied by the principle manufacturer
need not to be added or same showld not be levied with excise duty. "

(43 It is not in dispute that inputs (brass scrap) were being sent to job
worker without payment of duty by Respondent. Therefore, by availing Cenvat
credit again on intermediate stage goods (manufactured out of same input), credit

was being claimed by the respondent twice and 2™ time more than that of initially
availed by them and hence basic principle of value added tax is defeated. In other
words, if inputs were “cleared” on payment of duty ie. not sent for job work
without payment of duty. then the credit of inputs was to be initially passed on to

the job-worker under normal business transaction and Respondent would reclaim

the Cenvat Credit of ‘value added' tax on receipt of intermediate goods. Further, it

Is not a case countered by the respondent that the payment of duty was made by

the job worker in cash. Thus, job-worker has utilized the Credit of Inputs he had
accumulated while manufactuning his other finished goods. It is a fact that the job
warker neither owned inputs of the respondent nor finished goods Thus. basic
principle of availing and utilizing Cenvat credit on inputs put into use for
manufacturing of finished goods stands violated by the method adopted by job

~ worker and appellant together. The key point missed by the adjudicating authority
qu:‘ﬁ"if 5 that the goods are under “movement for job work™ and not the clearance at
- either end. Thus, duty paid by the job worker is nothing but a mere debrt entry in
their account which can nol be treated as duty paid on the goods manufactured
after job work. If the contention of the Respondent is believed, then the very
concept of job work vis-a-vis input tax credit and value added tax gets defeated.

The fact that credit taken by the respondent of duty paid by the job worker is only

true on the face but unanswered question remains that duty 1s not payable by job
worker from his account but only on behalf of the Principal manufacturer in case
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job worked goods are not retumned to the Principal manufacturer. The job workers
can not be allowed to pay duty from their Cenvat Credit account to allow availment
of Cenvat credit by the Principal manufacturer, | do not find the argument valid,
legal and proper that job worker is free to pay central excise duty, even if the
goods are supplied by the Principal manufacturer for a job work without payment
of duty to allow the principal manufacturer to avail the credit of duty payment by
the job worker. This issue has been clarfied by the Board wide Circular No.
940/1/2011-Cx dated14.01.2011 text of which is reproduced below of ease of

reference:-

“Aftention is invited to Board's Circular No. 937272010-CX., dated 26-11-
10 issued from F. No. 52/1/2008-CX1 {Pt) [2010 (260) EL.T. T3] wherein
based on the opinion of the Law Minstry, it was clanfied thal m view of the
specific bar provided under sub-section (1A) of Section 54 of the Ceniral
Excise Act, 1944, the manufacturer cannat opl fo pay the duty in respect of
unconditionally fully exempted goods and he cannot avail the CENVAT
credit of the duty paid on mpuls

2 It s futher clanfied thal in case the assessee pays any amoun! as
Excise duly on such exempled goods, the same cannol be allowed as
"CENVAT Credit” to the downstream umis, as the amount paid by the
assessee cannol be termed as “duly of excise” under Rule 3 of the
CENVAT Credit Rules. 2004,

3. The amount g0 paid by the assessee on exempled goods and
collected from the buyers by representing & as “duly of excise” will have fo
be deposited with the Central Government in lerms of Section 110 of the
Ceniral Excise Acl, 1944 . Moreover, the CENVAT Credit of such amount
utilized by downstream uniis afso needs fo be recovered in terms of the
Fule 14 of the CENVAT Cradif Ruies, 2004

4. Trade & Industry as well as field formations may be suitably informed
5. Heceipl of this circular may kindly be acknowledged

6. Hindy version will follow.”

{Emphasiy supplied)

7.1.1 Therefore, the goods sent to job work by the Principal manufacturer

n AR is exempted, if the goods are received back by the said principal manufacturer
?ﬁ\'“:tif*’ from the job worker, | find ment in depariment’s plea to claim that the invoices
: were used only for transfer of Cenvat Credit which remained unutilized and
accumulated at the job worker's end This fact has not been challenged by the

Respondent at any stage.

7.2, Further, when clearance is made by the respondent by opting exemption
under Notfication No. 214/86 CE. the respondent has knowledge that the goods
would return to them under Job work challan and not under duty paying
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documents and hence duty paid by the job worker at his own volition is not the
duty for the purpose of claiming Cenvat credit by the Respondent as explained by
CBEC vide above Circular dated 14.01.2011. The respondents failed to comply
with Rule 8 (5) of the Cenvat Credit Rules, 2004. It is obvious that the assessment
under Notification 214/86-CE involves the Principal manufacturer as well as the
job workers and can not be seen in isolation for convenience at either end,
Consent of the Job worker is given at the time of opting for the movement of
inputs cleared by the Respondent. Assessment of clearance under Notification
214/86-CE can be finalized only after job-worked goods return to the supplier
unit/Principal manufacturer end. Therefore, question of reopening of assessment
does not arise and | do not agree to the views expressed by the adjudicating
authority in the impugned order.

8. | further find that the appellant department has nightly pointed out
that the issue invalved in the case of M/s. Rohan Dyes and Intermediates Ltd
(212(284)ELT 484(Guj) is not applicable in the instant case as much as issue
involved in the said matter was that Principal Manufacturer was asked to reverse
the Cenvat Credit initially avaled on the inputs cleared as such by them for job
work. Whereas in the present case Respondents have cleared imported brass
scrap, an excisable goods cleared under Notification 214/86-CE dated 25.03.1586
and credit of duty paid by the job worker is denied. In that case Hon'ble High
Court was not considering a situation where excisable goods were cleared under
Notification 214/86 Further. the said decision of Hon'ble High Court was given in
different backdrop and had relied upon a Supreme Court's decision in the case of
International Auto Ltd (2005(183) ELT 23{(SC) which is in relation to inclusion of
value of free supply of inputs received by the job worker. The decision by the
Hon'ble High Court was given with regard to credit on inputs sent for job work. To
better appreciate the facts, relevant portion of the decision of Hon'ble High Court
in the case of M/s. Rohan Dyes and Intermediates supra is reproduced below:-

13, If we apply the aforesaid principle to the facts of the present case,
there is no dispute that according fo the modvat scheme. if (s the modval of
such final product which would have fo include the cost of the inpuls and in
respect of which Modval credit could be taken at the time of clearance of
the final product and thus, in the facts of the present case, the Tribunal
rightly rejecled the contention of the Revenue thal the respondents shouid
have reversed the Cenval credif taken before sending the goods fo the job
worker since the job worker had not followed the procedure of job work, It
may not be oul of place fo mention here that that whal was earlier provision
contaned in Rule 57F(2)ib) 15 exactly the present provision of Rule 4(54) af
the Cenvar Credit Rules, 2004.°

Thus, the above decision of Hon'ble High Court's was given in a different set of
facts and in different context and can not be made applicable in the present case
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on hand. Similarly, decision in the case of Mis. Aries Dyechem Industreis reported
as 2010 (257) ELT 113 (Tri-Ahd) relied upon by the Respondent, is in respect of
double benefit accrued to the principal manufacture and hence reversal of credit
claimed at initial stage by the principal manufacture (and not duty paid by job
worker) unlike the facts of the present case where credit of duty paid by the job
worker is denied. Therefore, | find the case law relied upon by the Respondent
does not help them,

9 In light of the above discussion, | hold that the Respondents are not
eligible to avail Cenvat Credit claimed by them and liable to pay demand of
Rs 48,07 704/- under Rule 14 of the Rules readwith Section 11A of the Act along
with interest and they are also liable to penalty of Rs.48,07 704/- under Rule 15(2)
of the Rules read with Section 11AC of the Act | therefore, set aside the
impugned order and allow the appeal filed by the department.

o drewat ganr gu & g s & S 3wEe als @ B e i

91  The appeal filed by the department stands disposed off in above terms
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on hand. Similarly, decision in the case of M/s. Aries Dyechem Industreis reported
as 2010 (257) ELT 113 (Tn-Ahd) relied upen by the Respondent. is in respect of
double benefit accrued to the principal manufacture and hence reversal of credit
claimed atl initial stage by the principal manufacture (and not duty paid by job
worker) unlike the facts of the present case where credit of duty paid by the job
worker is denied. Therefore, | find the case law relied upon by the Respondent
does not help them.

9 In light of the above discussion, | hold that the Respondents are not
eligible ta avall Cenvat Credit claimed by them and liable to pay demand of
Rs 48,07, 704/- under Rule 14 of the Rules readwith Section 11A of the Act along
with interest and they are also liable to penalty of Rs 48 07 704/- under Rule 15({2)
of the Rules read with Section 11AC of the Act | therefore, set aside the
impugned order and allow the appeal filed by the department
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