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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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W ilIier d qF-ar /

Arising oul o, above menlioned OIO issued by Addilional/JoinrDeputy/Assistanl Commissioner, Cenlral Excise / Servjce Tax,

Rajkot / Jamnagar / Gandhidham

The appeal under sub section

3f+ar$-di & cffi 6r arq (rd qar /Name&Address of the Appellant & Respondenr :-

1. M/s. Everest Fertilizers & Cheniicals Pvt. Ltd.., Nft 8-8,, Veraval, Rajkot

2. Shri Renish V. Bhalani (Parel), Director, N4/s. Et,erest Fertilizers & Chemicals Pvt. Ltd..

Fs yeT(L.fi-i{) * aqfua qii EqFd ffifua at* C srTfi $ffi / crfusi{sr * FffeT nfi-fr ar{{ 6r Erdr t,
Any person aggrieved by lhis Order-in-Appeal may lile an;ppeal lo the appropriate ar.rthority in the following way.

*"] ,r* adr" r.ci-4 rl"s rc d-dr6{ 3{qffiq anafir+rq t cF }Fird, +drq r.!rd ?16' xFin-{E . r 944 sl qRr 358 *
3r-ita rra E-d 3{ftTi{E. 1994 6I a'Rr 86 * rr4-a ffifua 

"lJrd 
& ir q;FS I ti

Appeal to Customs, Exclse & Service Tax Appellate Tribunal under Section 358 ot CEA, 1944 / LJnder Seclion g6 of the
Finance Acl, 1994 an appeal lies to:,

:E]{T* I I "F"= 
qli *".i g* ,jis id)*-- ,.q-.?a rJq' r.+ d-arrr dqrfrq ;:qrqrF)-6{ur Ar E?tc tr6, d-{z .ai6 a

2. ]r,T" fi. trrE. Fl tamfi. +t fi drdi Erft\r ,/-

The specjal bench oI Cusloms, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. puram, New Delhi in alt
maters relating lo classification and valualion.

ITf4a offi{ l(a)^, 1irr,4\, xffi * lrd{Er *s trtt xfr *ar rlFE. i*q r,qE sf6 rrd dar6{ Jrfl-#q -q]q.rfuqi{q
{rsFrg) 4t qEYn etfiq qlfd.€. . e1&ta fr Tfffre lrfld xfrrdl ji-fFd]ai- l(".tE al fi ad qf<c t/

To the west regional bench of cusloms, Excise & service Tax Appellate Tribunal {CESTAT) at,2dFloot, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case ot appeats other than as nrenii;ned in para, 1(a) above

n{rdiq .qra,fuF{ur t fl-rTai ]nftd r<d 6ra } fr( t#.' *qe rrq rrrfiar .irpres, 
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The appeai lo the Appellate Tribunal shall be frled in quadrLrplicate in {orm EA-3 / as prescribed Lrnder Rule 6 o, CentratExcise lAppeal) Rules 200l and shall be accompanied againil one wtrictr al La* shouti be accompanieo uy 
" 

r,i" 
-"f ii.1,000/- Rs.5000t, Rs.10,000/- where amount or'duty aerianAiinteresUpenatrytr-"-ti-no l. ,pto S f-ac.,,j fa. 16:d-i"; ;;;above 50 Lac respeclively in lhe torm of crossed bink ararr in tauourot eiii. Regrstrar of branch of any nomrnaled pubtr;sector bank ol lhe place where lhe bench of anv nomjnared public sector ounl 
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Appellale Tribunat Shall be tiled inquadruplicate in Form ST.5 as prescribed under Rute 9(1) of the Service Tax Rutes 1 994, and Shall be accompanied by acopy of lhe order alpealed against (one of which shall be cenified copy) and shouldbe accompanied by a fees of Rs1000/- where the a mounl of service lax g inte ded ,& penally levjed o, Rs. 5 La lhs or less, Rs.5O00/- where theamounl ol service tax E interest demanded
Rs.10,0001 where lhe amounl of service ul not exceedlng Rs Fifty Lalhs,
torm of crossed ba

ed E penally tevred is more Ihan fifly Lakhs rupees, in lhe

(1) of Seclron 86 of the Finance Act, 1994. lo the
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nl of slay shall be accompanied by a fee of Rs.500t
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(ii)

(c)

fua yfuja.rq, 1994 *r rrRT 86 Ar ic-uRBt (2) $i (2A) * liaid rJ fr 4S lr{rs, +qrsir frqIrdr$, 1994, * fr{E 9(2) !-{
9(2A) * a'aa Bqifua cIrr S.T.-7 d ffi nr {}nt \.d f,si srq:n-qra. dtq 3?qra ifc$ 3rrdr Jq.4-d (3r!hd), i;fiq rfl]a 116
(dRr crftn rrt?r ff cffi Tidri 6t (i$i t rq cfi e-arFrd t$ *tNt'l ,to :n.+# rcm u5rqd .Irq-aa rnrat :sqqd +#q
rd{re rj6/ C-Erfr{, +} lrffi'tq;qmfufi{or *) srn{d d rr} +r ff{rr li Ert }relr fi qfr ri {E{ t'd"rrrr firff tr,t- I /
The appeal under sub section (2) and (2A) of the seclion 86 lhe Finance Acl 1994, shall be filed in For ST.7 as prescribed

undel Rule I (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy ol order of Commissioner

Cenlral Excise or Comrhissioner, Central Excise (Appeals) (one of which,shall be a certified copy) and copy o{ lhe order

passed by the Commissioner aulhorizing the Assislant Commissioner or Deputy Commissioner of Cenlral Excise/ Seryice Tax

lo lile lhe appeal before lhe Appellate Tribunal

frFT 9-F. latn'raE rlF (Iii Sdr6r |nffiq q,fufilr (tr) * cft llfri * Frri i i=fr{ r.qra ?fq yfufirrF 1944 *
um t"sc$ * Jflrh. r) "*' ffiq 3{qf{e. t994 # trro s3 * rd}e t{rfl 4} rt FFf *r 4+ t. fi vrtr' * ce r.ffiq
qrfu61Tr t J{$a 6r} vra ricrd rJF/+4r 6{ niir i 10 cFrrd 110%). TE nr4 \.d {ni-dT ffdrhd t, 4 Ed.-dr, re }-{fr Ee\-;rr
fla-srFad t, 6r tzrard fuqr arq, +tri l+ i€ uw *:iafa qm R' rrt qrff ilqf$a -q llfaI a€ 4-iE dcs t rfufi a 6)l

a;f,rq r.qrE :j-;a ad t-ar+r +. 3iaria "ar"T l6q ,rq 
116" * ftri rnft-d t

t) qnr 11 * * riaJra rc

(ii) t-dic rrTr Ar S rri aird {fif
(iii) de rnr ff{ffr{dt +, A-fi- 6 + 3idJi-d tq 16q
- <ri T6 f+ is qRr * cltluri Fffiq ({i. 2) 3{fuff{F'2014 } lni:r t {* ffd 3rffiq $Ml t vqar FrERrtlt

Fr7ri 3rS !'{ ]I{r 4i FI a& nli
For an appeal to be filed before the CESTAT, under Seclion 35F of lhe Cental Excise Act, 1944 which is also made

applicable lo Service Tax under Seclion 83 of the Finance Acl, 1994, an appeal against lhis order shall lie before lhe Tribunal

on payment of 10% ol the duty demanded where duty or duty and penalty are in dispule, or penally, where penalty alone is in

dispule, provided lhe amount of pre'deposit payable would be subjecl to a ceiling of Rs. 10 Crores,

t nder Central Excise and Service Tax. "Duty Demanded' shall include i

(i) amounl delermined under Seclion 11 Di

(ii) amount ol erroneous Cenval Credit taken;

(iii) amount payable under Rule 6 of the Ceoval Credil Rules

- provided further thal the provisions of lhis Section shall not apply to the slay application and appeals pending before

any appellale authority prior lo the commencemenl of lhe Finance {No.2) Acl, 2014.

srra {rl.+'rr 6} sr0nur vri-ra :

R.vieion rbolic:ton to Govemm6nt of lndia:

* fri; 6'irtrn- 
'irtt-"' 

Arrnfua a*a i, *+q tFE tfa JfuFrrE 1994 sl u'o 35EE + q:rE c{.f,F } },?rta F{r
;fr; ]md d4n. r.dtefo- 3{r+d-i # trF F{Fq, r.rra airrr dt} }ifta Jrde Ac I'aF. EFd n.ii. -5 Ta.A-110001 41

i*'o'r er arf*t'r i '
A revision application lies lo the L,nder Secrelary, 10 the Government of lndia, Revision Application Unit, Ministry of Finance,

Depanment oi Revenue 4th Floor, Jeevan Deep Building, Parliamenl Streel, New Delhi-110001. under Seclion 35EE of lhe

CEA 1944 in respect of the following case. governed by tirsi proviso lo sub_seclion (1) of Section_JsB ibid:

qft,rr + ES ++gra * prri t, ra r+qra B.Cl FrE 3:l ffi q{ErJ t trsr r'E + q6;rra {' dkra {i F"'ff lrE 6rrsd qI

tu', ?dl (r+ ric('rF * {Ft rr*n rt.rnirsa fi dlna. q ofiS lrsF rr< d III tigrrq t,rE t !',Irdn,l + dt{rd lfiTfi Er'ql" sl

ftnfi rrsr{ rre i sfii + 4+€'a * FH ir/
tn case ol ;ny Ioss ol gtods, where the loss occurs in transil trom a factory to a warehouse or to another factory or from one

warehouse lo another duing the course of processing of lhe goods in a warehouse or in slorage whether in a Jaclory or in a

,rrad + err{ Gd nr{ qT ai{ *l fuid F{ G qrd, + EMq * ctr{a 6Ei cri c{ srt irl +-trq t€r{ sJF+, t trc (fui4 t
FrFd i, d llr{a + Fr F+.* {rq IIr c}, +t Frdld A zr4l tl i
ln case of rebale of duly of excise on goods expo,ted lo any counlry or territory outside lndia of on excisable malerial used in

lhe manulacture of the qoods which a.e exporled lo any country or territory outside lndia'

qE r.qe r!i6 +r ryEIra Ffiq ka f,rra ; rdr, icrd {r {gr{ 6t nr fuia i+-qr Tqr tl /

ln case ol toods eiporled oulside lndia export 1o Nepal or Bhutan wilhoul payment of duty

EftGn-i r:qrl *' r.qrai rr,+ + rrrari + R( fi tra *gra 5q xfu+[F t'a 5r* Rfia qatrrd * rra +rra *t ,d t lh tt
il;; "r;,+"iyq"l';t 

"- 
rt='1fiIfi; i'"ii rsss st ur{r lse } cdm F":d fi n+ artiq rnEr sE nriitu r{ qI ard }

$ftfi h(' ,E tu
Credir otany duty allowed to be urilized towards payment of excise dulv on final. produds 

.under 
rh:-P]"1111T.^"j lI:^I' '

rnu iuL. ,1u0" ihere under sucn orae, ls pi.sei U'V the Commissionei (Appeals) on or after, the dale appointed under Sec'

109 of the Finance (N0.2) Act, 1998.

irn: lrlE fl 21 sFri qqr s6{r EA.8 A. n #r An*s sflrz;l llFt (3rfif,) ffif 2001. * fr[F I al-.}rd'l?I Eff€Ee t
#;H;'ffi,Ulir,,?;J'J,h #""# 

-;,R. i# v+." * i",. a" xtu' E xdra 3"arr fi 4 o.*o'{i-r..-a Fr*

ffi;;lJa -d" #'rF rtff"".';gra ii,rrlr li-iE-i -o nrfia e,r* er rfi{rifi + gr*z s dtr c{ lP.6 8r q?

TiT.i *r ar* qrfFqt /

IheaboveapplicalionshallbemadelnduplicateinFolmNo,EA.8asspecifiedUndefRUle,gofCeniralExcise(Appeals)
Rutes, 2001 within 3 monihs fro, g,e i"i" in *f,i.h the order sought to be apnealer, aoainst rs communicaled and shall be

accompanied by two copies eacrr ot rnJt]d ano oioer,ln,eppe"t. ti shorrd^atso be accimpanred by a copv. ot rR'6 challan

"r'o""ii"q-;"ft""r 
ol prescrined t"" as pi"sc'io"a under Seirion 35'EE of cEA 1944 under Major Head o{ Accounl

[dtrarsr 3{ri6d t {],rr frFfilfua FFrlft-d !ti$ A 3fir{rt Sl 3Tfr lrBq I

*ti rn-"a r*.s \.6 rq 5{i * ot "+'ild$"iil;ii;#'# 
an :ln qlt {ar+ r*.s'r'o a,, .qn t;qer F} d

{q-} 1000 -i 6r ,Iirdri Fs-qr 3rq I

;il ,"H; ;;;i,;"i;n sha be accompanred by a ree ot Rs 200/ where lhe amounr invotved rn Rupees one lac or less

and Rs 1000/ where lhe amourl lnvolved ls more lhan Rupees O4e Lac'
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tuiS.1{rd
d rilr ri}
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al Govt. As the case

1 lakh lee ol Rs 100/- Ior each

led mauers contained in lhe Cusloms Excise and Service
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(t)

(ii)

(iii)
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(v)

(vi)

(D)
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ln case
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, if the order covers various numbeas of order- in Oiginal, Iee lor each O.l.O. should be Paid in lhe aioresaid manner,
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may be, is filled Io avoid scriptoria work if excising Rs

(E)
q"rmidfua ;{]qrra $6 1"ftfi-{8,

#r itai qiir.l /

1975, * 31$1'l + r.;rsr{ {E JrtT rrd F''rEi 3{rN SI cF q{ i}ll'f[d 6'50 i'qi sT

faf6-c

One copy ol applcalion or O l.O as

s prescribed under Sche

lhe case may be, and
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Appeal No: V2l239 to 24OlR-lJl2O16

::ORDER IN APPEAL ::

The appeals listed herein below have been filed by the

assessee/person named against Order-ln-Original No. 6/ADC/pyl2O16-17 dated

12.09.2016 (hereinafter referred to as "the impugned order") passed by the

Additional commissioner, central Excise & *seruice Tax, Rajkot (hereinafter

referred to as "the lower adjudicating authority").

Shri Renish V. Bhalani (Patel),
Director, M/s. Everest Fertilizers &
Chemicals Private Limited Ra kot.

2. Since the issue involved is common in nature and connected with

each other, the same are taken up together for disposal.

3. The facts of the case are that the appellant no.1 is a private Limited

company, engaged in the manufacture of various types of fertilizers (NpK mix

Fertilizers, NPK water soluble fertilizers, Mix micronutrient fertilizers, etc. in

granular/powder form), falling under chapter 31 of the First Schedule to the

central Excise Tariff Act, 1985. A search was carried out by the preventive

officers, Rajkot on 16.01.2016 and noticed that the appellant had commenced

manufacture of various types of fertilizers in the year 199'! and have registered

with central Excise Departmenton27.02.2014 and paid central Excise duty along

with interest for the perlod from February, 2013 to January, 2014 on 06.03.2014.

However, they did not pay central Excise duty for the period from 01.03.2011 to

31.Cl.2013 as per Notification No. 01/2011-CE dated 01.03.2011.

3.1 The investigation led into issuance of Show Cause Notice

No.V.31/AR-VRURJT-11/ADC/BKS/199/20'15-16 dated 17.0s.2016 proposing

confiscation of fertilizers valued at Rs, 18,44,75,0g6/- under Rule 25 of central

Excise Rules, 2002; demanding central excise duty of i{s. 1g,00,093/- under

Section 11A (4) of the central Excise Act, 1944 along with interest under section

11AA of the Act, imposing penalty under section 11AC of the Act read with Ruie

25 of the Rules and also imposing penalty under Rule 26 of the centr.al Excise

Rules, 2002.

3.2 The SCN was adjudicated by the lower adjudicating authority vide

impugned order wherein he confirmed demand of central Excise duty of Rs.

19,00,093/- under Section 11A(4) of also confirmed recovery of interest
aJ7

3

t)

?"i

a
I

.! .it

Sr.
No.

Name of the Appellant Appeal File No. Appellant No.

0'l M/s. Everest Fertilizers & Chemicals
Private Limited, N.H. No.88, Veraval
Sha r Ra kot - 360 024

v2t239tRAJ t2016 Appellant No. 1

02 v2l240lRAJ 12016 Appellant No. 2

(,\
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\6'#
under Section 1'lAA of the Act; imposed penalty of Rs. g,50,0471 upon appellant

No. 1 under Rule 25(1) of the Rules read with Section jlAC(1Xb) of the Act; and

imposed penalty of Rs. 5,00,000/- upon appellant No. 2 under Rule 26(1) of the

Rules.

4. Being aggrieved with the impugned order, the appellant no. .t filed

appeal, interalia, on the following grounds:-

(i) The impugned order confirming demand of Central Excise duty by invoking

extended period under section 11A(4) of the Act is not sustainable as the lower

adjudicating authority failed to judge allegation of willfut suppression of facts with

intent to evade payment of central Excise duty in terms of section 11A of the Act.

The confirmation of allegation of intent to evade payment of central Excise duty,

suppression of facts, etc. are far from truth and self contradictory. lt is admitted

fact that the appellant had obtained central Exclse registration from 27.02.2014

and have paid central Excise dutyforthe period from February, 2013 to January,

2014. However, details of appellant's letter cated 10.$.2a14 informing the

department about obtaining central Excise registration, payment of duty for the

period from 01.02.2013 to 3'1.01.2014 along with interest and submission of proof

of payment were not included in the notice The appellant had also invited

attention towards section 11A(2) of the Act and accordingly department had not

issued SCN for the period from February, 2013 to February, 2014. When

department had concluded the matter for the period February, 2013 to February,

2014, the lower adjudicating authority cannot claim suppression of facts with intent

to evade payment of duty for prior period in the notice after lapse of more than two

years' time. The appellant relied on decision of Hon'ble Apex court in the case of

Nizam Sugar Factory reported as 2006 (197) ELT 465 (SC).

(ii) lt is settled position of law that mere failure to make payment of duty, not

obtaining central Excise Registration, etc. does not amount to suppression of

facts, etc. None of the element of Section 1'1A of the Act is present in the case

which is abundantly clear from the facts of the case. The appellant relied on

following decisions:

. Uniworth Textiles Ltd. - 2013-T|OL-13-SC-Cus

o H.M.M. Ltd. - 2002-TIOL-12O-SC-CX

. Easland Combines - 2003-TtOL-26-SC-CX

(iii) when the appellant had obtained registration on 27.02.2014; filed quarterly

return for quarter starting from January, 2014; paid duty of central Excise from

February, 20'13 to February, 2o'14 along with interest and intimated department

about the same on 10.03.2014, there cannot be any suppression, etc. in this case.

Therefore, even if the department .to issue notice for the prior period, it
{r :\
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Appeal No; V2l239 to 240/RAJ/2016
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was required to be issued within normal period of one year from the relevant date

under Section 11A(1)(a) of the Act. ln the instant case for quarter ending March,

2013 it was supposed to file return on 10.04.201 3 and one year was completed on

10.04.2014, whereas the SCN was issued as late as on 17.03.2016, therefore, it

was time barred.

(iv) The lower adjudicating authority's belief of suppression of facts appears to

be based on grounds that - (i) prior to 10.03.2014, there was no communication

from appellant about doubt in its mind and (ii) the Director deposed in his

statement that consequent to raids being conducted by Central Excise

department, they got themselves registered in February, 2014. None of these

would lead to draw an inference that appellant had suppressed anything from

department at the material time with intent to evade payment of Central Excise

duty. lt is clear from appellant's letter dated 10.03.2014 that they were not paying

duty because of opinion obtained from the Assistant Commissioner, Central

Excise Division, Paldi, Ahmedabad by its Association and that it was learnt at

subsequent stage that exemption from payment of Central Excise duty was not

available. Besides, it was also clarified by appellairt's Directoi in his statement that

they had obtained registration only after getting second legal opinion. The

allegation of suppression of facts cannot be sustained unless mens rea is

established by the department. The appellant relied on following decisions:

o Uniworth Textiles Ltd. - 2013-TIOL-1 3-SC-Cus

. Chemphar Drugs & Liniments - 1989 (40) ELT 276 (SC)

o Padmini Products - 1989 (43) ELT 195 (S.C.)

5. The appellant No. 2 filed appeal, interalia. on the following grounds:-

(i) The grounds of appeal narrated in his Company's appeal may be

considered as part of his appeal.

(ii) He further submitted that no penalty was imposable upon him under Rule

26(1) of the Rules as ingredients required under the said Rule for imposition of

penalty are not attracted in this case. Penalty can be imposed when it is proved on

record that person concerned had acted in a manner stipulated under Rule 26(1)

of the Rules with excisable goods and he had reason to believe that such goods

were liable to confiscation. There is nothing on record to suggest that appellant

was aware that any of the goods manufactured and cleared by his company was

S;-,$-mne 
to confiscation. The allegations made In the SCN were vague and mere

\ /''E assumptions as there is nothing on record to substantiate it. The appellant has

nowhere deposed in his statement that he being Director of the Company, was

aware that the fertilizers manufactu nd cleared by this company during
s
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disputed period was liable to Central Excise duty or that any goods were liable to

confiscation or that he had reason to belive so. To attend daily affairs of his

company is not an offence under any of the laws. lt does not automatically infer

that he was aware that any of the goods manufactured and sold by his company

during relevant time were liable to confiscation under provisions of the Cenkal

Excise law. He relied on decision in the case of Nirmal lnductomelt Pvt. Ltd.

reported as 2010 (259) ELT 243 (Tri.-Del.). There was confusion at the material

time about levy of central excise duty on fertilizers and therefore, their Association

had made reference to the then Assistant Commissioner, Central Excise Division,

Paldi, Ahmedabad on 09.03.20'1 1 for clarification in the matter. Subsequently, after

obtaining second legal opinion in February, 2014, they got registered and started

paying appropriate duty. They also paid Central Excise duty for the period of

February, 2013 to January, 2014 along with interest on 06.03.20'14.

6. Personal hearing in the matter was attended to by Shri P.D.

Rachchh, Advocate, who reiterated grounds of Appeal and submitted that there

was confusion in the Fertilizers manufacturing indushies whether 't % Central

Excise duty is payable by NPK Fertilizers manufacturers or not; that they

represented before Divisional Asstt. Commissioner in March-2O't 'l; that Asstt.

Commissioner, Central Excise Division clarified that duty is payable; that then they

contacted other Advocates/Consultants but opinion/view was divided and no clear

cut view emerged whether Central Excise duty is payable in view of Notification

No. 1/2011-CE dated 01.03.2011 and Notification No. 12t2012-CE dated

17.03.2012; that they paid Central Excise in March,2014 for the normal period but

did not pay for extended period; that the SCN issued on i7.03.2016 for the period

from 01.03.201't to 31.01.2013 is time barred in view of Section ilA(1)(b) of the

Act read with Section 11A(2) and Section 11A(3); that the Hon'ble Supreme Court

has decided the issue of limitation of time in the case of iiizam Sugar Factory

reported as 2006 (197) ELT 465 (SC).

Findinqs:

7. I have carefully gone through the facts of the case, impugned order,

appeal memorandum and records of the personal hearing. The issue involved in

the present appeal is whether the demand is hit by bar of limitation in this case or

not.

.1 I find that the appellant No. t has vehemently argued that the SCN

was time barred as ingredients of suppression and malafide intention were not

present in view of their intimation to the department on '10.03.2014 and on the

ground that there was ambiguity applicability of Notification No. 1/2011-

3
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only on 27 .02.2014 and paid the duty on 06.03.2014 for the period from Feb, 2013

to January, 2014 i.e. for immediately preceding 12 months. Thus, the fact remains

that the appellant took more than three years in the name of removing ambiguity

with regard to duty liability on their products and to pay Central Excise duty even

when there was no change in Notification No.01/2011-CE dated 01.03.201 1

through which levy was imposed @ 1% on goods falling under Chapter 3't of first

schedule to the Central Excise Tariff Act, 1985. I also find that the appellant, even

after clarification by the department in March,201't itself did not pay Central

Excise duty from March, 2011. ll cannot be any one's plea that a taxpayer will wait

till the satisfaction of his own, and will end up with payment of taxes pertaining to

shorter period of liability to escape a major portion of tax liability. Thus, the action

of the appellant cannot be construed as "mere inaction" but qualifies as a 'positive

act of conscious and deliberate withholding of information' with regard to their

product being taxable as it fulfills the parameters stipulated in Notification No.

112011-CE dated 01.03.201 '1 . Thus, I hold that that paying duty at a later stage

after a long period of three years for 12 months only and not paying Central Excise

duty for the period from when levy has been imposed, in the guise of ambiguity,

does not justify their bonafide, but attract deliberate evasion of paying duty in

contravention of existing Law/Notification.

7.3 I further observe that the appellant had referred Assistant

Commissioner, C Excise, Division-lV, Paldi, letterdated 14.03.2011.lobservethat

the said Assistant Commissioner, in response to Gujarat State NPK Granulated

Fertilizer Mfg Association's letter NO. GSGFA/10-11/1 1 dated 08.03.2011, has

opined as under:

"Therefore, if the NPK Granutated Mixed Fertilizer, manufactured by you

does not fall under the category other than those which are clearly not to

be used

(a) as fertilizers ; or

(b) in the manufacture of other fertilizers, whether directly or through

the stage of an intermediate product; the same would presently be

exempted from excise duty"

7.4 I find that the Assistant Commissioner has categorically clarified the

conditions mentioned in the notification. Thus, where any exemption is subjected to

any condition, fulfillment of such condition cannot be decided in advance and

examination of it rests with the asseesse only. Hence, withholding payment of

Cenhal Excise duty despite Notification issued by the Government of lndia and

despite clarification issued by the Department; the appellant chose not to pay

Central Excise duty for 3 long years. lt is nothing but non-payment in defiance of

law/contravention of law with intent to.evade payment of Central Excise duty. ln the

' Page No. 7 of '1 
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era of self assessment regime, theory of universal knowledge cannot be attributed

to the department especially where exemption and rate of tax is subjected to

condition of end use of the product. Therefore, decision in the case of CCE Vs

Chemphar Drugs & Liniments reported as 1989 (40) ELI 276 relied upon by the

Appellant is not applicable in the present case.

7.5 I further observe that the appellant has relied upon the Hon'ble

Supreme court's decision in the case of M/s. Padmini Products reported as 1g8g

(43) ELT 195 (S.C.). Relevant portion of the same is reproduced as below for the

sake of ready reference.

.... Mere failure or negligence on the part of the manufacturer either not to

take out a licenese or not to pay duty in case where there was scope for

doubt does not attract the extended limitation unless there is evidence that

the manufacturer knew that goods were liable to duty or he was required

to take out a license.

7.6 It must be noted that the Hon'ble Apex Court has categorically used

the words ,UN/ess there is eviden ce that the manufacturer knew that s were

8 , e'A

liable to dutv or he was reouired to take out a license" ln the present case, it is

clear that the appellants were well aware that there was a levy of duty on their

products falling under chapter 31 of the central Excise Tariff Act, 1 985 with effect

from 1.3.2011. Many Consultants as well as Department had opined, as per their

submissions also that Central Excise duty has been levied w.e.f.01.03.2011 on

their products but even then the appellants did not pay central Excise duty for

three years. Hence, I am of firm view that the above judgment is not applicable in

the present case.

7.7 The appellants have relied upon the decision in the case of M/s.

Nizam Sugar Factory reported as 2006 (197) ELT 465 (SC). ln the present matter,

it is not the case that the SCN is issued for one period and proceedings covered in

the impugned SCN is for subsequent period proposing extended period. An

intimation of payment of Tax for a period cannot be termed as proceedings

concluded for all period. Merely writing a letter to the Assistant commissioner of

Central Excise, Ahmedabad by their Association raising a query does not mean

that onus had shifted to department, more so when the department gave

clarification within 2 weeks to pay duty. ln self assessment regime, where

exemption and effective rate of duty is subjected to actual use of the product, onus

lies on the assessee to determine their duty liability and pay it up.

n r.L -\ry)-Z.a The appellants have contended that the department was having

knowledge from the day when the appellant had obtained registration on

27.2-2014; they had filed quarter_lylreturn for dr-rty involvec in March, 2011 for
/'. '-
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^ quarter starting from January, 2014; had paid duty from February, 2013 to

January, 2014 along with interest and intimated department about the same on

10.3.2014. Thus, demand served on 17.3.2016 is time barred as the same was

required to have been served within one year period from 10.3.2014. I find that the

appellant had not obtained central Excise registration and had not paid central

Excise duty w.e.t. 1.3.2011, even though levy of Central Excise duty had been

imposed by central Government vide Notification No 1/2011-cE(NT) dated

0'1 .03.2011. The appellant, after obtaining central Excise registration in Febiuary,

2014 paid Central Excise duty for the period from February, 2013 to January, 2014

but did not pay central Excise duty for the clearances made for the past period.

This action on the part of the appellants established their intent to evade payment

of central Excise duty for the period from March, 2011 ro January, 2013. Thus, I

am of the view that scN demanding central Excise duty for the period from

March, 2011 to January, 2013 has correcfly been issued invoking extended period

as provided under section 11A(4) of the Act. I find that Hon'ble Gujarat High court

in the case of M/s. Neminath Fabrics - 2O1O (256) ELT 369 (cuj) has held that:_

o

w)

16. The termini from which the period of "one yeaf or five years" has to be
computed is the relevant date which has been deftned in sub-secflon (3)(ii) ot
Section 11A of the Act. A olain readino of the said defini tion shows that the
conceDt of knowledoe bv the deoaimen tal authoritv is entirelv absent Hence, if
one impofts such concept in sub-section (1) of Section 11A of the Act or the
proviso thereunder it would tantamount to rewriting the statutory provision and no
canon of interpretation permits such an exercise by any Couri. tf it is not open to
the superior court to either add or substitute words in a sfatule such right cannot
be available to a statutory Tibunal.

17. The vtso cannot be read to mean that because there is knowledoe the
suDDress/o, lvh,ch stards established disa ars Similarly the concept of

itself has provided for a fixed period of limitation. lt is equalty wett set ed that it is
not open to the Coutl while reading a provision to eithei rewrite the peiod of
limitation or cuftail the prescribed period of timitation.

18, The Proviso comes into play only when suppressrbn etc. rs eslab/ished or
stands admifted. lt would differ from a case where fraud, etc. are merely alteged
and are disputed by an assessee. Hence, by no stretch of imagination the con6ept
of knowledge can be read into the provisions because that iourd tantamount to
rendering the defined term "relevant date,, nugatory and such an interpretation is
not permissible.

reasonable period of linitation which
some of the orders of the Tibunal also

19

clear

/s sough, to be read into the provision by
cannot be permitted in law when the statute

114 /s
t there ts non-

or sho etc. of I excise with inten to evade ent of

prov60 are satisfied, all that has to be seen as fo what is the relevant date and as
to her the sho cause not has been Ned within a eriod of five vears

t

D
herefrom

20. Thus, what has been prescribed under the statute is that upon the reasons
stipulated under the proviso being sa sfied, the period of timitation for service of
show cause notice under sub-section of Section 11A, stands extended to five1

nnot by reason of any decision of a
i.l

o .\
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years from the relevant date
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Couft or even by subordinate legistation be either curtaibd or F,nhanced. ln the
present case as wel/ as in the decisions on which reliance has been placed by the
learned advocate for the respondent, the Tribunal has introduced a novel concept
ot dete of kno and ha tnto the oroviso a new Deiod of limitation

\b
L..

s
of six months from the date of knowledoe. The reasoning appears to be that once
knowledge has been acquired by the depaftment there is no suppresslon and as
such the ordinary statutory peiod of limitation prescribed under sub-section (1) of
Section 11A would be applicable Howe such lno aDDears to be
fa s inasmuch as once the sroDress,on ls admitted merelv because lhe

adment ulres of larit would
obliterated

(Emphasis supptied)

7 -9 ln view of the above, r find that the appeilant's prea of time barred on

this count is also not acceptable and adjudicating authority has righfly held that the

appellant has suppressed the facts of the case with intent to evade the duty as

discussed in para supra. ln this circumstances, I am of the considered view that

show cause notice is not hit by limitation as extended period is righfly invoked and

decisions relied upon by the Appellant is not applicable in light of the facts and

circumstances of the case on hand. Thus, the appeal is devoid of merits and is

liable to be rejected on this count. I am of the considered view that appellant No. .1

is liable to pay central Excise duty on fertilizers cleared during March,2011 to

January,2013 along with interest. ralso hord that penarty imposed @ so% duty

amount is proper in terms of section 1 1Ac (1)(b) of the Act and I uphold the same.

8. The appellant No. 2 has also contended that he was not aware that

any of the goods manufactured and cleared by his company was liable to
confiscation and hence no penalty under Rule 26(1) of the Rules can be

imposable. I find that the appellant No. t had cleared the excisable goods

fertilizers without payment of duty for the period from March-20.1 
.l to January,

2013, even though levy of central Excise duty imposed on the said goods vide

Notification No.01i201 1-cE dated 01.03.20i1. when the department conducted

search in 2014 on other units manufacturing fertilizers, they obtained central

Excise registralion on 27.2.2014 and discharged central excise duty liability for the

period from February, 2013 to January, 2014 on 10.3.2014, but even then they did

not pay central Excise duty for the period from 1.3.2011 to 31 .1.2013, even

though they were aware that the said goods attracted central Excise duty right

from 1.3.2011. The appellant No. 1 did not declare the said facts to the department

till the investigations had been initiated. Had the investigation not been conducted,

the non-payment of central Excise duty for the period from March, 2011 lo

January, 2013 would have remained unnoticed. I also find tharl appellant No. 2 has

admitted in his statement that he was the person concerned with manufacture and

sale of excisable goods cleared without payment of central Excise duty and got

invoices issued for clearance of excisable goods without payment of Central

Excise duty. Therefore, penalty imp-oged-.ypon appellant No. 2 is justified, legal

!.'1
ii

and proper.
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\b
8. ln view of the above facts, I do not find any infirmity in the impugned

order and reject the appeals filed by the appellants.
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8.'t. The appeals filed by the appellants stand disposed off in above

terms
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