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\ &)
::ORDER IN APPEAL :: '
The appeals listed herein below have been filed by the
assessee/person named against Order-In-Onginal No. 8/ADC/PV/2016-17 dated
12.09.2016 (hereinafter referred to as ‘the impugned order”) passed by the
Additional Commissioner, Central Excise & Service Tax, Rajkot (hereinafter
referred to as “the lower adjudicating authority™).

[ Br, | ~ Nameofthe Appellant | Appeai File No. | Appeliant No. |
No. S— g - -
o1 ‘ Mis. Everest Fertilizers & Chemicals V2/239/RAJ /2016 | Appeilant No. 1 |
| Private Limited, N.H. No. 88, Veraval |
(Shapar), Rajkot— 360024 e =
' 02 | Shn Renish V. Bhalani (Patel), V2/240/RAJ /2016 | Appellant No. 2 |
' | Director, Mfs, Everest Fertilizers & I
____|Chemicals Private Limited, Rajhot. | | |
2. Since the issue involved is common in nature and connected with
each other, the same are taken up together for disposal
3. The facts of the case are that the appellant no.1 is & Private Limited

Company, engaged in the manufacture of vanous types of fertilizers (NPK mix
Fertilizers, NPK water soluble fertilizers, Mix micronutrient fertilizers. etc. in
granular/powder form), falling under Chapter 31 of the First Schedule to the
Central Excise Tariff Act, 1985 A search was carried out by the Preventive
Officers, Rajkot on 16.01.2016 and noticed that the appellant had commenced
manufacture of various types of fertilizers in the year 1991 and have registered
with Central Excise Department on 27 02.2014 and paid Central Excise duty along
with interest for the period from February, 2013 to January, 2014 on 06.03.2014.
However, they did not pay Central Excise duty for the period from 01.03.2011 to
31.01.2013 as per Notification No. 01/2011-CE dated 01,03.2011

3. The investigation led into issuance of Show Cause Notice
No.V.31/AR-VRL/IRJT-11/ADC/BKS/199/2015-16 dated 17.03.2016 proposing
confiscation of fertilizers valued at Rs. 18 .44,75.086/- under Rule 25 of Central
Excise Rules, 2002, demanding central excise duty of Rs. 19,00.093/- under
section 11A (4) of the Central Excise Act, 1944 along with interest under Section
T1AA of the Act, imposing penalty under Section 11AC of the Act read with Rule
25 of the Rules and aiso imposing penalty under Rule 26 of the Central Excise
Rules, 2002.

3.2 The SCN was adjudicated by the lower adjudicating authority vide
impugned order wherein he confirmed demand of Central Excise duty of Rs
18.00,003/- under Section 11A{4) of

. also confirmed recovery of intorest
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under Section 11AA of the Act; imposed penalty of Rs, 950,047/~ upon appellant
No. 1 under Rule 25(1) of the Rules read with Section 11AC(1)(b) of the Act. and
imposed penalty of Rs. 500,000/~ upon appellant No. 2 under Rule 26(1) of the
Rules

4, Being aggrieved with the impugned order. the appellant no. 1 filed
appeal, interalia, on the following grounds:-

(i} The impugned order confirming demand of Central Excise duty by invoking
extended period under Section 11A(4) of the Act is not sustainable as the lower
adjudicating authority failed to judge allegation of willful suppression of facts with
intent to evade payment of Central Excise duty in terms of Section 11A of the Act.
The confirmation of allegation of intent to evade payment of Central Excise duty,
Suppression of facts, etc. are far from truth and self contradictory. It is admitted
fact that the appellant had obtained Central Excise registration from 27.02.2014
and have paid Central Excise duty for the period from February, 2013 to January,
2014. However, details of appellant's letter cated 10.03 2014 informing the
department about obtaining Central Excise registration, payment of duty for the
penod from 01.02.2013 to 31.01.2014 along with interest and submission of proof
of payment were not included in the notice. The appellant had also invited
attention towards Section 11A(2) of the Act and accordingly department had not
lssued SCN for the period from February, 2013 to February, 2014. When
department had concluded the matter for the period February, 2013 to February,
2014, the lower adjudicating authority cannot claim suppression of facts with intent
to evade payment of duty for prior period in the notice after lapse of more than two
years' time. The appellant relied on decision of Hon'ble Apex Court in the case of
Nizam Sugar Factory reported as 2006 (197) ELT 465 (SC).

(i) Itis settled position of law that mere failure to make payment of duty, not
obtaining Central Excise Registration, etc. does not amount to suppression of
facts, etc. None of the element of Section 11A of the Act is present in the case
which is abundantly clear from the facts of the case. The appellant relied on
following decisions

* Uniworth Textiles Ltd. - 2013-TIOL-13-8C-Cus

¢ HMM Ltd = 2002-TIOL-120-5C-CX
» Easland Combines — 2003-TIOL-26-8C-CX

(i)  When the appellant had obtained registration on 27.02.2014: filed quarterly
return for quarter starting from January, 2014; paid duty of Central Excise from
February, 2013 to February, 2014 along with interest and intimated depariment
about the same on 10.03.2014, there cannot be any suppression. stc. in this case.
Therefore, even if the d-apadmen},_inlﬁi:rdﬁfm issue notice for the prior period, it
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was required to be issued within normal pericd of one year from the relevant date
under Section 11A(1)(a) of the Act. In the instant case for quarter ending March,
2013 it was supposed to file return an 10.04.2013 and one year was completed on
10.04.2014, whereas the SCN was issued as late as on 17.03.2016, therefore, it
was time barred,

{iv) The lower adjudicating authority’s belief of suppression of facts appears to
be based on grounds that — (i) prior to 10.03.2014, there was no communication
from appellant about doubt in its mind and (i} the Director deposed in his
statement that consequent to raids being conducted by Central Excise
department, they got themselves registered in February, 2014. None of these
would lead to draw an inference that appellant had suppressed anything from
department at the material time with intent to evade payment of Central Excise
duty. It is clear from appellant's letter dated 10.03.2014 that they were not paying
duty because of opinion obtained from the Assistant Commissioner, Central
Excise Division, Paldi, Ahmedabad by its Association and that it was learnt at
subsequent stage that exemption from payment of Central Excise duty was not
available. Besides, it was also clarified by appell=ni's Directol in his statement that
they had obtained registration only after getting second legal opinion. The
allegation of suppression of facts cannot be susfained unless mens rea is
established by the department. The appellant relied on following decisions:

s  LUnrworth Textiles Lid. = 2013-TIOL-13-3C-Cus
«  Chemphar Drugs & Liniments — 1088 (40) ELT 278 (5C)
# Padmind Products — 1880 (43) ELT 195 (S.C.)

5. The appellant No. 2 filed appeal, interalia, on the following grounds:-

(i) The grounds of appeal narrated in his Company's appeal may be
considered as part of his appeal.

(i} He further submitted that no penaity was imposable upon him under Rule
26(1) of the Rules as ingredients required under the said Rule for imposition of
penalty are not attracted in this case. Penalty can be imposed when it is proved on
record that person concemned had acted in a manner stipulated under Rule 28(1)
of the Rules with excisable goods and he had reason to believe that such goods
were liable to confiscation. There is nothing on record o suggest that appeliant
was aware that any of the goods manufactured and cleared by his company was

liable to confiscation. The allegations made in the SCN were vague and mere

assumptions as there is nothing on record to substantiate it. The appellant has
nowhere deposed in his statement that he being Director of the Company, was

aware that the fertilizers manufactu nd cleared by this company during

LY
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disputed period was liable to Central Excise duty or that any goods were liable to
confiscation or that he had reason to belive so. To aftend daily affairs of his
company is not an offence under any of the laws. It does not automatically infer
that he was aware that any of the goods manufactured and sold by his company
during relevant time were liable to confiscation under provisions of the Central
Excise law. He relied on decision in the case of Nirmal Inductomelt Pvt. Ltd

reporied as 2010 (259) ELT 243 (Tri.-Del.). There was confusion at the matenal

time about levy of central excise duty on fertilizers and therefore, their Association
had made reference to the then Assistant Commissioner. Central Excise Division,
Paldi, Ahmedabad on 08.03.2011 for clarification in the matter Subsequently, after
obtaining second legal opinion in February, 2014, they got registered and started
paying appropriate duty. They also paid Central Excise duty for the period of
February, 2013 to January, 2014 along with interest on 06.03.2014.

8. Personal hearing in the matter was attended to by Shn P.D.
Rachchh, Advocate, who reiterated grounds of Appeal and submitted that there
was confusion in the Ferdilizers manufacturing industries whether 1% Central
Excise duty is payable by NPK Ferilizers manufacturers or not, that they
represented before Divisional Asstt. Commissioner in March-2011: that Asstt
Commissioner, Central Excise Division clarified that duty is payabie; that then they
contacted other Advocates/Consultants but opinion/view was divided and no clear
cut view emerged whether Central Excise duty is payable in view of Notification
No. 1/2011-CE dated 01.03.2011 and Notification No. 12/2012-CE dated
17.03.2012; that they paid Central Excise in March, 2014 for the normal period but
did not pay for extended period; that the SCN issued on 17.03.2018 for the period
from 01.03.2011 to 31.01.2013 is time barred in view of Section 11A(1)}b) of the
Act read with Section 11A(2) and Section 11A(3); that the Hon'ble Supreme Court
has decided the issue of limitation of time in the case of iuzam Sugar Factory
reported as 2008 (197) ELT 465 (SC).

Findings:

7. I have carefully gone through the facts of the case, impugned order,
appeal memorandum and records of the personal hearing. The issue involved in
the present appeal is whether the demand is hit by bar of limitation in this case or
not.

71 | find that the appellant No. 1 has vehemently argued that the SCN
was time barred as ingredients of suppression and malafide intention were not
present in view of their intimation to the department on 10.03.2014 and on the
ground that there was ambiguity priicabuhty of Notification Na. 1/2011-

. " --.x‘-h'.' Page No. & of 11
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only on 27.02.2014 and paid the duty on 06.03.2014 for the period from Feb, 2013
to January, 2014 i e. for immediately preceding 12 months. Thus, the fact remains
that the appellant took more than three years in the name of removing ambiguity
with regard to duty liability on their products and to pay Central Excise duty even
when there was no change in Notification No. 01/2011-CE dated 01.03.2011
through which levy was imposed @ 1% on goods falling under Chapter 31 of first
schedule to the Central Excise Tariff Act, 1985, | also find that the appellant, even
after clarification by the department in March, 2011 itself did not pay Central
Excise duty from March, 2011. It cannot be any one's plea that a taxpayer will wait
till the satisfaction of his own, and will end up with payment of taxes pertaining to
shorter penod of liability to escape a major portion of tax liability. Thus, the action
of the appellant cannot be construed as "mere inaction” but qualifies as a 'positive
act of conscious and deliberate withholding of information' with regard to their
product being taxable as o fulfills the parameters stipulated in Nofification No.
1/2011-CE dated 01.03.2011. Thus, | hold that that paying duty at a later stage
after a long period of three years for 12 months only and not paying Central Excise
duty for the period from when levy has been imposed. in the guise of ambiguity,
does not justify their bonafide, but attract deliberate evasion of paying duty in
contravention of existing Law/Notification

7.3 | further observe that the appellant had referred Assistant
Commissioner, C Excise, Division-IV, Paldi, letter dated 14.03.2011. | observe that
the said Assistant Commissioner, in response to Gujarat State NPK Granulated
Fertiizer Mfg Association's letter NO. GSGFA/10-11/11 dated 08.03.2011, has
opined as under: _

“Tharefore, i the NPK Granuwated Mixed Fartilizer manufaciured by you
does not fall under the category other than those which are clearly not fo
be used

(&) as fertifizers | or

i) i the manufaclure of other fartiizers, whethar directly or through
the stage of an intermediale product, the same would presently be

exempled from excize duty”

74 | find that the Assistant Commissioner has categorically clarified the
conditions mentioned in the notification. Thus, where any exemption is subjected to
any condition, fulfiiment of such condition cannot be decided in advance and
examination of it rests with the asseesse only. Hence, withholding payment of
Central Excise duty despite Notification issued by the Government of India and
despite clarification issued by the Department; the appellant chose not to pay
Central Excise duty for 3 long years. It is nothing but non-payment in defiance of
lawicontravention of law with intent to evade payment of Central Excise duty. In the

Page Mo, 7 of 11

i



Appeal Mo VTG i 240RAN201E
8

era of self assessment regime, theory of universal knowledge cannot be attributed
to the department especially where exemption and rate of tax is subjected to
condition of end use of the product. Therefore, decision in the case of CCE Vs
Chemphar Drugs & Liniments reported as 1989 (40) ELT 276 relied upon by the
Appeliant is not applicable in the present case.

7.5 | further observe that the appellant has relied upon the Hon'ble
Supreme court's decision in the case of M/s. Padmini Products reported as 1980
{43) ELT 185 (§.C.). Relevant portion of the same is reproduced as below for the

sake of ready reference
Mere failure or negligance on the part of the manufacturer aither not o
fake out a licenese or nol fa pay duly in case whera there was scope for
doubt does not atfract the extended hmitation unless there is evidence that
the manufacturer knew' that goods were fable fo dufy or he was required
o fake out & hicense

786 It must be noted that the Hon'ble Apex Court has categorically used
the words “Unless there is evidence that the manufacturer knew that goods were

hable to dufy or he was required to take out & license” . |n the present case, it is
clear that the appellants were well aware that there was a levy of duty on their
products falling under Chapter 31 of the Central Excise Tariff Act, 1985 with effect
from 1.3.2011. Many Consultants as well as Department had opined, as per their
submissions also that Central Excise duty has been levied we f 01.03.2011 on
their products but even then the appellants did not pay Central Excise duty for
three years. Hence, | am of firm view that the above judgment is not applicable in
the present case.

1.7 The appellants have relied upon the decision in the case of M/s
Nizam Sugar Factory reported as 2006 (187) ELT 485 (SC). In the present matter,
It is not the case that the SCN is issued for one period and proceedings covered in
the impugned SCN is for subsequent period proposing extended period. An
intimation of payment of Tax for a period cannot be termed as proceedings
conciuded for all penod. Merely writing a letter to the Assistant Commissioner of
Central Excise, Ahmedabad by their Association raising a query does not mean
that onus had shifted to department, more so when the department gave
clarification within 2 weeks to pay duty. In self assessment regime, where
exemption and effective rate of duty is subjected to actual use of the product, onus
lies on the assessee to determine their duty liability and pay it up.

L '.-"_E! The appellants have contended tha!l the department was having

knowledge from the day when the appellant had obtained registration on
27.2.2014, they had filed quartery-return for duly involved in March, 2011 for
' Page No. 8 of 11
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quarter starting from January, 2014, had paid duty from February, 2013 to
January, 2014 along with interest and intimated department about the same on
10.3.2014. Thus, demand served on 17.3.2016 is time barred as the same was
required to have been served within one year period from 10.3.2014. | find that the
appeliant had not obtained Central Excise registration and had not paid Central
Excise duty w.ef 1.3.2011, even though levy of Central Excise duty had been
imposed by Central Government vide Notification No. 1/2011-CE(NT) dated
01.03.2011. The appellant, after obtaining Central Excise registration in February,
2014 paid Central Excise duty for the period from February, 2013 to January, 2014
but did not pay Central Excise duty for the clearances made for the past period
This action on the part of the appellants established their intent to evade payment
of Central Excise duty for the period from March, 2011 to January, 2013, Thus, |
am of the view that SCN demanding Central Excise duty for the period from
March, 2011 ta January, 2013 has correctly been issued invoking extended period
as provided under Section 11A(4) of the Act. | find that Hon'ble Gujarat High Court
in the case of M/s. Neminath Fabrics — 2010 (256) ELT 369 {Guj) has held that -

16. The fermini from which the penod of “one yesr” or “five years® has fo be
complted /s the retevant date which has been defined in sub-section {3)i) of
ot 11A of the Act A plain reading of e sad defintion shows thal the
= by the l|'1'r.' & Lo o e ] |
ong imports such capt in sab-section (1) of Section 114 of the Aot ar the
proviso thereunder it would tantamount fo rewriting the statutory provision and no
canon of interprefation parmils such an exercise by any Court. If it is nof open fo
the superior court to either add or substitule words in a statule such right cannot
be avalable fo & statutory Tribunal

17. 1Ihe prowiso cannot be read o mean that because there s knowledge the

=1 I ands ' ' ears  Simifary the concept of
reasonalie pencd of imitation which s sought to be read into the provision by
some of the orders of the Tribunal also cannal be permitted in iaw when the stafule
itsedf has provided for a fixed period of limitation. I} is squany well selfied that it is
nat open fo the Cowt while reading a provision to aither rewrnte the period of
imiftation or curtai the prescribed penod of imitation

18. The Proviso comes info play only when suppression ef= is established or
stands admifted If would differ from a case where fraud. efe. are merely alleged
and are dispuled by an assessee Henca, by no strefch of imaginatian the concept
of knowiedge can be read into the provisions because thal wouid fantamount fo
rendering the defined tarm ‘refevant date” nugafary and such an interpretation i
nat permissible

19. The language emploved in the proviso lo sub-section (1) of Section 114, is

clear and unambiguous and makes it abundanily glear that moment there is non-
lgvy or short levy g, of central excise duty with infention to evade payment of duty
for any of the reasons specified thers under. the proviso would come into cperation
and the period of imitation would stand extended

ficd of | ; frem one year to five vears This
15 the only requiremaent of the provision. Once i is found that the ingredients of the
W E 2 5805 ; = A i

mied. gl that has fo be zeen as lo gl /5 e rewmvant dak

0
=

Mk
;,;-" 20. Thus, what has been prescribed under the stafute is thal upon the reasons
shpulated under the proviso being satisfied, the perod of imitation for service of

show cause natice under sub-section (1) of Section 114, sfands axfended fo five
years from the refevant date Jannct by reason of any decision of a
¥
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Court or even by subordinale legisiation be either curailed or snhanced. In the
prasant case as well as in the decisions on which refiance has been placed by the

lsarned advocate for the respondant, the Tribunal has intraduced & novel concept

W dale of K _"_ui: 0 h.ﬂﬂ' [elge-le W, H]ﬂ OIS & :
of six months from the date of knowledge The reasoning anpears to be that on
knowledge has been acquired by the depariment there is no Supprassion and as
such the ardinary statulory perod of limitation prescribed under sub-section (1) of
Sechon 114 would be spplicable However such reasoning sppears fo be
fallacious inasmuch a5 pnce the suppression is admited merely because the
depariment acquires knowledge of the iregyianiies the suppression would not be
chiterated

{Emphasis suppied)

78 In view of the above, | find that the appellant's plea of time barred on
this count is also not acceptable and adjudicating authority has rightly held that the
appellant has suppressed the facts of the case with intent to evade the duty as
discussed in para supra . In this circumstances, | am of the considered view that
show cause notice is not hit by limitation as extendad period is rightly invoked and
decisions relied upon by the Appellant is not applicable in light of the facts and
circumstances of the case on hand. Thus, the appeal is devoid of merits and is
liable to be rejected on this count. | am of the considered view that appellant No. 1
is liable to pay Central Excise duty on fertilizers cleared during March, 2011 to
January, 2013 along with interest. | also hold that penalty imposed @ 50% duty
amount is proper in terms of Section 11AC {1)(b) of the Act and | uphold the same.

B. The appellant No. 2 has also contended that he was not aware that
any of the goods manufactured and cleared by his company was liable to
confiscation and hence no penalty under Rule 26(1) of the Rules can be
imposable. | find that the appellant No. 1 had cleared the excisable goods
fertilizers without payment of duty for the period from March-2011 to January,
2013, even though levy of Central Excise duty imposed on the said goods vide
Notification No. 01/2011-CE dated 01.03.2011. Whean the department conducted
search in 2014 on other units manufacturing fertilizers, they obtained Central
Excise registration on 27.2.2014 and discharged central excise duty liability for the
period from February, 2013 to January, 2014 on 10.3.2014. but even then they did
not pay Central Excise duty for the period from 1.3.2011 to 31.1.2013. even
though they were aware that the said goods attracted Central Excise duty right
from 1.3.2011. The appellant No. 1 did not declare the said facts to the department
till the investigations had been initiated. Had the investigation not been conducted
the non-payment of Central Excise duty for the period from March, 2011 to
January, 2013 would have remained unnoticed. | aisc find thai appellant No. 2 has
admitted in his statement that he was the person concerned with manufacture and
sale of excisable goods cleared without payment of Central Excise duty and got
ir'_n_n.-r::u::a-s. Issued for clearance of excisable goods without payment of Central

~ Excise duty, Therefore, penalty imposed upon appellant No. 2 is justified, legal

and proper .
Fage No. 10 of 11
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8. In view of the above facts. | do not find any infirmity in the impugned
order and reject the appeals filed by the appellants.
CA T HdrrmAT T ZanT Zof Fr g adiw F FAvenr soves i @ e s
Bl
8.1. The appeals filed by the appellants stand disposed off in above
terms.
Wh N .hl
g Y b S Y
P
(FAT T
HqFA (Hdrew)
By Speed Post
To,

| Mis. Everest Fertilizers & Chemicals Prvate Limited, | # pates AR vE SRR O AR
N.H. No 88, Veraval (Shapar), '

Rajkot — 380 024 AT -, e (e, }
| - | T - 3 w2y |
| Shri Renish V. Bhalan! (Patel) | T & wrEeh (TR,
| Dirgctor, |

Mfs. Everest Fertilizers & Chemicals Private Limited, = 581921, i
| NH Ng 8B, Veraval (Shapar), X maT witemad e dfEew o iRt
| Rajkot - 360 024 | Gt b Frers ‘
. ; b (),
| - ] o | THHIE - 3o o2 |

Copy to:

1. The Chief Commissicner, GST & Central Excise Ahmedabad Zone, Ahmedabad.

¢ The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot

3 The Assistant Commissioner, GST & Central Excise, Division-I|, Rajkot.

4. Guard File.
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