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:: ORDERS IN APPEAL ::

The present six appeals have been filed by the five appeliants
as listed below in column 3 of the Table, against Two orders in origina! beanng
No.s (i) 10 to 22/D/AC/ . 2016-17 dated 12.08 2016 and (i) TS/RIACI2016-17 dated
09.03.2017 (hereinafter referred as "impugned orders™), passed by the Assistant
Commissioner, GST & Central Excise Division- | Rajkat (hereinafter referred o as

authority™)

Aoptant |

Irt'u‘-.jt'ueﬁ

Amaunt

3

4

| Period | b

|,1, -3
o

B V2 ZTaIRAN

[Mis ®ieh

Industies, Pioi
No TGto 80, 5
Mo 38/, [
Bhaichand Mehia
Ind Estate, Vavdi
Rajkot

NZZ15RAL
2018

-

3 | V2iZ18I RAN
2016

Wiz Fitwell

4 V2217 RAJI
2018

5 Va1l
I RAJI2016

| Industries,

| Mis. Kich

' Mis. Kich 432
| Manufacturer,

Mew Kaitash

| Saciety, |

Yogeshwar Road,
Crpposite Nagbai
Ind, Dhebar Road,
South, Alika,
Raghot

Tachnalogses

P Ltd,
Yogeshwar Main
Road, Opp.
Nagbai Indusireis,
Atika, Ohebar
Road (South),

Rajkat
Mis. Jay Bayang

Yogeshwar Main
Road, Dhebar
Road{ South),
Atka Rajkot |

| : &

—

0 No. 10 to EﬂDIAEJ' 201617 dntad 12.08.2016
T3gsoe2s- i

| Det, 2007 1o
Dec. 2010

Feb, 200810
April_2010

" Appellant No.2

I "Jan 2008 1o

i Appellant Na 3
Apnl, 2011 ‘

| 12,61 505/-

January, 2008to .ﬁ.ppﬂllm'u Nod
February, 2005

Industries (unit-Il)
Plat NO. 76 to B8,
S No.Ja,
Bhaichand Mehia
Ind Estate, Yawdi,
Rajkot

220,51 44

Oct, 2008 1o

ﬁ.upella_nt_ﬂﬁ
| March, 2016

| AppeflaniNa 1

—

6 | va2nes
RAJZOTT

- Mls Kich

| Bhaichand Mehta

OI0 NO.75/RIACTZ0NE-1T o I:Ialnd 09.03.2017

Industries {unii-i]
Plet NO. 76 to 8O,
S No. 3@/,

Ind Estate, Yavdi
Rajkol

34,06 712

April, 2018 1o Appedant No

Sept, 2016
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2 Brief facts of the case are that Appeliant No1 to 5 are engaged in
manufactunng of goods falling under chapter 94 of the Central Excise Tariff Act, 1985
on conversion basis for Mis. Kich Marketing Private Limited, Yogeshwar Main Road.
Dhebar Road South, Afika, Rajkot now renamed as Kich Architectural Pvt Lid
thereinafter referrad to as the “Principal Manufacty rer”),

o 3| The procedure adopted for manufacture & clearance of the goods
by the Appellants and the Principal Manufacturer is that the raw material is
purchased by the Principal Manufacturer and supplied to the Appellants  who
manuiactures goods on job work basis and supplies back the manufactured
goods to the Principal Manufacturer. The Principal Manufacturer carries out
activity of affixing brand name, polishing, putting up screws and such necessary
accessones with manufactured goods, carries out activity of packing and then

seils out the goods in open markel

22 Due to change in Central Excise Valuation Rules, 2000
(heremnatter referrad to as “the Valuation Rules"y with effect from 01.04.2007,
ie introduction of the provisions of Rule 104 with the fact from 01-04-2007, the
applicants requested the JAC 1o assaess their returns under the provision of Rule
7 of Central Excise Rule 2002. After vanous correspondence between JRS,
JAC and appellant, the JAC clanfied that the returns filed by them need not be
assessed in terms of the provisians of Rule 7 of Central Excise Rules and also
ctarified that that neither the prowvisions of Rule B nor Rule 10A (i) of the Central
Excise Valuation Rule 2000 are applicable but the provisions of Rule 10A (i) of
Valuation Rules is applicable. The appellants discharged differentral duty on the
final sale value of Principal Manufacturer in addition to duly discharged by them
on the basis of valug arrived at by their Chartered Accountants. They further
decided not to collect differential duty from their Principal Manufacturer and
decided to claim refund of duty from the departiment being not agree with the
department's wview. Accordingly, all the Appellant approached the same
assessment and preferred refund claims of differential duty paid by them for
different periods during Oct, 2007 to Aprl. 20156, Details of the refund claims are

as Tabulated under-

Page N 4 ol 16
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Sr. No| Name of the Claimant | Date of filing of | Amount | Penod covered
, claitm for refund | (Rs.| i
— Appellant No.1 o
i1 Mis Kich Industiies 28 08 2008 13,90 Eﬂr:u' D07 to Nov-0T
12, | Mis Kich Industries 29,08 2008 3,74 490/ Dec-07
13 | M/s. Kich Industries 16.07.2008 5 ap0i- Jan-08 taMar08
4 | Mis Kich Indusines 2704 2008 10,30,5431- Apr-08 to Aug-08 |
5| M Kich Industnes 04.05 2008 534100i- | Sep-08 to Mar09
la__ Mis_ Kich industries 15.03.2010 34,6341 Apr-08 to Dec-08
1 Mis. Kich Indusines 16.05 2011 4 B0B/- ~ Feb-10to Dec-10
Total . A3,B0.621) —
Appellant No.2 === —1
1 Mis. Kich Manufaciurers 16.09.2008 378477 | Feb-OBtoMar-08
~2 | Mis Kich Manufacturers 18032009 | 46,128/- | AprOBtoDec08 |
S Mis_Kich Manufaclurers 16.03 2010 B6i- Ape-0Y tp Dec-08
4 _Mis. Kich Manufacturers | 07.03.2011 7BRL Apr-10 |
_ ~ Total | 4,23458- e
| — ﬂpj]_lﬂll‘ll.ﬁ_ﬂ.?!‘_r o ) | I |
X Ms. Fitwell Technologies 10922008 | 21,891,301/ Jan-08 toMar-08
i; 2 Mis_Fitwell Technologies 23032008 | 53,468/ Apr-08 10 Jul-08
3 Mis_Fitwell Technologies 05062008 |  B,73,06%- Aug-0B 1o Sep-08
[4__[ WS Fitwel anf:lu'r:ﬂngha 05062009 | 1.00.384% Oct-08 1o Mar D8
I's Mis Fitwell Techne 15032010 | 49, 060/- Ape-09 to Dec-08
8 Mis_ Fitwell Tad-mng_ 15.02.2011 5,804/ Jan-10to Jan-11
L7 Mis. Fitweil Technologies 18.08. 2011 12800 Febr-11 to Apr-11
] Total = 32,84,465/- =
== AppeliantNed | i
1 Mis. Jay Bajmni Indusines 16.07 2008 11,81, 733)- .lam-l:lE Eﬂﬂarnﬂﬂ
2 Mis_Jay Bajrang Industries 16.03 2009 79773 | Apr08 1o Feb0g
, Total 12.61608- | ]
__AppellamtNO.5 T [ B
1 [w:e. Kich Industries, (Unit-il) 2206 2008 | 608034~ | Oct-08 fo Mar09
2 M/s. Kich industries, (Unit-il) | 280332010 L 14,589,148/ Apr-09 1o Dec-09
(3 | Mis Kich Industries. (Uni-ll) 1_::'3;'95"ﬁm’ T 3F7.793- | Jan-10toMar-10
(4 | Mis KichIndustries, (Unitll) | 07032011 | 22,57,035- | Apr-10to Dec-10
5 “Mis. Kich Industries, (Linit-IT) 16122091 10,21,991/- Jan-11 1o Mar-11
& Mis Kich Industries, (Und-I1) 18.03.2012 18,01,6400- Ape-11 to Nev-11
7 Mis. Kich Indusiries, (Lind-I1) 16.04.2012 8,88,648)- Dec-17 1o Mar-12
B Mis. Kich Industries, (Uni-H) 25.02.2013 10.82 816/ Apr-12 1o Qct-12
8 | Wis Kichindustiies, {(Unadll) | 04062013 | 552381~ | New-121oMar-13 3]
L 10 Mis. Kich Industries, (Unil-11) 24 122074 1314448 | Apr-1310 Oct-13 |
11 | MFs Kich Industries, (Unit-il) 17.06.2014 A31.522.- Mov-13 to Mar-14
2 WFs. Kich Indistries, {Unit-iT) 25022015 37.03.087/- Api-14 1o Dec-14
13 Mis. Kich Industries, (Unit-ll) 21052015 11.07 G45I- Jan-15 to Mar-15
T4 | Mis Kich industries, (Unit-Hi] 18012006 | 2002 398~ Apr-15 to Now-15
15 M's. Kich Industnes | 25042016 25, 70,987/- Dac-15 1o Mar-16
(Utnit-11)
— - 2 20,51 444l ]
23 The adjudicating authority during the course of deciding the above refund
claims, issued a8 common Show Cause Motice No. V 84(18)-MISC-9/2009 dated

¥

#ﬂi

Fiage Ko, 5ol 15




Aapnal Moo i) V221 E-Ft.ﬂ.llzﬁtﬁ Al V2 TRRANIOTE (il VAR 1SRANIDE
) V2R FIRALCG dvi V21 RRA U016 (] VI BARALID T

5]

06.11.2009 o all appellants and a Show Cause Notice V 18-2407/Ref dated
1812 2016 to the Appellant No.5 proposing to deny the refund claim made by them
The said refund clams were decided by way of impugned order wherein the
adjudicating authority rejected all above refund claims

3 Being aggreved with he impugned order appellants filed appeal on the
foliowing grounds-

{i) The adjudicating authority has erred in rejecting the refund on the
ground discussed in Para 22 and 29 of the impugned order; that the observation of
the adjudicating authority that the decision of Hon'ble CESAT, Ahmedabad in the
case of Mis. Rolastar Pvt Ltd Does not apply is bad in law

(i) The Adjudicating authority erred in rejecting the refund claim on the
ground that the provisions of Rule 10A (1) of the Central Excise Valuation Rulés are
applicable to the facts of the case and hence the refund as claimed is not allowed.

(i) The ground of the rejection of the refund claim that the word “some other
place” would also include the ‘factory of the Principal Manufacture' is erroneous. The
word “other Place” itself indicates that the premises referred is the premises, other
then the premises of the Prnincipal Manufacturer

(v} The adjudicating authority has ignored the fact that the principle
manufacturer after receipt of the goods undertakes some activity 1.e. hand polishing,
branding and packaging with standard accessories and hence it is established
beyond doubt that the goods under consideration even after transferring to the
Pnncipal Manufacturer are not sold in same condiion as cleared from the appeliants
and hence the provisions of Rule 10A (i) of the Valuation Rules would not applicable
as the process underaken by the Principal Manufacture does not amount to
manufacturer which 5 also not disputed by the department and hence Rule 8 of the
Valuation Rules would not be applicable. Therefore, formula declared by Hon'ble
Supreme Court in the case of M/s. Ujagar Prints and as clarified by the Hon'ble
CESTAT. Ahmedabad would be applicable according to which assessable value
would be Raw Matenal cost Plus Job Charges anly and the duty paid in excess of
such valuation would be refundable to them along with interest as the refund is not

sanclioned within the prascribed time limit.

4 Parsonal hearing in the matter was attended by Shri Paresh V Sheth on
behalf of all the appellants and he reiterated the grounds of appeals. He also
submitted a written submission pointing out that their case s not covered under Rule
10 A (i) as principal manufacture are affixing brand, polishing and putting screws &

Pacra Mo, 6 of 18
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other accessones & doing packing before goods are sold Thus, the goods are not
being cleared as such. They also contended that Rule 10A(i) would be applicable if
the goods are cleared to depot/consignment agent from job worker: that at the most
they could be covered under Rule 10AGli) and then the value armived at will be job
worker + matenal cost only and not the margin of branding and value of accessories
15 1o be deducted and also cost of freight. Shn Sheth referred and relied upon the
case laws of Mfs. Rolastar Pvt Ltd reported as 2012 (276) ELT 87 (Tri-Ahd)
confirmed by Hon'ble Supreme Court reported as 2013(298)E.LLT. A186 (5.C.), Mis,
Indian Extrusion Ltd reported in 2012 (283)ELT 209(Tn- Mumbai), Mis. Advance
Surfactants India Ltd reported as 2011 (274) ELT 281 (Tri. Bang) and in the case of
M/s. Kitex Ltd reported as 2016 (338)ELT 174(SC)

4.1, The written submission filed by Shri Paresh Sheth, on behalf of all the
appeliant during the personal hearing wherein it was inter-alia contended as under -

{i) All the applicants, prnior to 01.04. 2007, were discharging duty on the
basis of the formula prescribed by the Honorable Supreme Court in the case of Mis
Ujagar Prints. On account of introduction of the provisions of Rule 104 in the Central
Excise valuation Rules 2000 with the fact from 01-04-2007. the applicants requested
the adjudicating authority to assess their returns under the provision of Rule 7 of
Central Excise Rule 2002 The adjudicating authority clanfied that the returns need
notl be assessed in terms of the prowisions of Rule 7 of Central Excise Rules The
said authority also informed that neither the provisions of Rule 8 nor Rule 10A (i) of
the Central Excise Valuation Rule 2000 are applicable but the provisions of Rule 10A
(i} of Central Excise Valuation (Determination of Price of Excisable Goods) Rule
2000 is apphcable. The said contention of the adjudicating authorty was not
agreeable and therefore they decided to discharge duty on the final value of Mis
Kich Marketing Pvi. Lid., not to collect differential duty from M/s. Kich Marketing Pvt.
Ltd. and instead, to claim refund of duty from the department

(1} M/s. Kich Marketing Pvt Lid. i.e. Principal Manufacturer carried out an activity

of affixing brand name, polishing, puiting up, screw and other necessary accessones

with the said manufacture goods and then packing. In other words, the said Mfs. Kich
Marketing Pvt. Ltd. was under taking some activity on the manufactured goods,
though not amounting to manufacture, and then was selling the goods in the market
(Para 2 of the show cause nofice). In other words the goods manufactured and
supplied to M/s. Kich Marketing Pvi. Ltd. were not sold in as is condition.

Papé Mo, 7 al 16
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tvi  The applicants say and submit that dunng such process, the preventive
officers wisited the factory premises of Mis. Kich Industries and after Investigation,
proposed to club clearances of all other units with the clearance of Mfs. Kich
Industries. Meanwnile, the department issued show cause notice, proposing rejection
of refund clam, Since the investigation was under going, the department issued
commen show cause notice, proposing rejection of refund claim filled by all the
aforesaid applicants. Pending adjudication of the show cause notice issued by the
Commissioner of Central Excise, Rajkot, proposing clubbing of clearances of all the
appellants, the show cause notices under considaration were kept in abeyance.

{vi) The show cause notice, proposing clubbing of clearances of all the
applicants in the clearance value of M/s. Kich Industries was adjudicated by the
Commissioner of Central Excise, Rajkot vide Order in Ornginal No. 17 1o
20Commei2012 did. 16-03-2012, The saw order was challenged before the
Honorabie CESTAT. Ahmedabad The Honorable CESTAT, Ahmedabad set aside
the order vide order ditd. 22-11-2012and settled the law that all the units are
inc¢ependent units and the clearance clubbed by the department did not correct, The
Honorable Gujarat High Court vide order did. 10-10-2013 dismissed the departmental
appeal number 643 to 648 of 2013 on the ground that the Tax Appeals are not
maintainable and the only remedy available with the department is to file appeal
before Honorable Supreme Court under Section 350 The said order was accepted
by the depariment as informed vide letter dtd. 24-12-2013 from file no.
J87MNIBE2013-JC. The same i1s referred by the Honorable Additional Commissioner
in his Order in Onginal No. 1868/ADC(BS)/2014 dtd. 06-01-2014 in the case of M/s.
Kich Marketing Pvt. Ltd.

{vu}  They referrad the decsion of Honorable CESTAT Ahmedabad on the identical
issue In the case of Mis. Rolastar Pyl Lid. reported in 2012 (276) ELT (87) and M/s.
Indian Extrusions reported as 2012(283)ELT-209 before the adjudicating autharity,

FINDINGS

5 | have carefully gone through the impugned order, grounds of appeal, records
of personal hearing and written submission filed by the appellants. | find that the
maot point invalved in the refund claimed by the appellants is valuation of job worked
goods where principal manufacturer, on receipt of said goods, carrying out polishing,
branding, packing with bought out screws, other accessories efc. which actities do

not amount to manufacture, before selling the goods in the market.
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6 | find that the relevant facts for consideration in the present issue are that the
appellants are manufacturing excisable goods on job work basis and clearing back to
the Principal Manufacturer. The Principal Manufacturer at his end cames out
polishing of said goods, affixing his brand name, packing after putting up screw and
some related accessories before selling the said job worked goods in the market. It
has not been disputed by the department that the activities carred out by the
Principal Manufacturer is not manufacturing activity and hence they are not liable to
pay cenfral excise duty. However, the department is of the view that Rule 10A (i) of
the Valuation Rules is applicable in this case and the appellants i.e. job workers of
the Principal Manufacturer are required to pay central excise duty on the value at
which principal manufacturer sells the goods in the market. To understand the
provisions of Rule 104ii) of the Valuation Rules, the same s reproduced below. -

“10A. Where the excisabie goods are produced or manufactured by & job-warker,
o behalf of & persan (heremalter efered fo as Principal Manafacturer), thern -

(il v @ case where the goods are sald By the pancipsl manaciurer for delivery
al the Hme of removal of goods from fthe Ffaclory of job-worker, Wiers e
principal manwfacturer and the buyer.of tha goods are nol elaled and e prce
i5 the sole consderation for the sale, the value of the axcisable goods shall ba
the fransaction value of the said goods soid by the principal manufactiner,

(i} in a case where the good's are nat sold by the principal manufacturer at
the time of removal of goods from the factory of the job-worker, but are
transferred to some other place from where the said goods are fo be sold
after their clearance from the factory of job-worker and where the principal
manufacturer and buyer of the goods are not related and the price is the
sole consideration for the sale, the value of the excisable goods shail be
the normal transaction value of such goods sold from such other place at
or about the same time and, where such goods are not sofd al or about
the same time, at the time nearest o the time of removal of said goods
from the factory of job-woarker;

{il} m @ case nol covered under clawse () or (v, the provisions of loregoing
rules, wherever gpplicabie, shall mutalis mutandis apply for delermination of tha
vaive of the excisalve goods.

Provided thai Ihe cost of fransportation, f any, from the premises, wherefrom
the goods are sald, fo the place of dalivery shall not be included in the value of
excisable goods.

Explanation- For the purpeses of this rile, job-worker means & person engaged in
the manufachire or production of goods on behalf of 3 principal manufacturer, from
any npuits or goods supphed by the said principal mandfaclurer ar oy any oiner
person authonzed by him.”

(Emphasis supplied)

6.1, The reading of Rule 10A (ii) reveals thal it applies to determine the
value of the goods in case (i) goods are not sold by principal manufacturer from the
factory of the job worker and (i) goods transferred to some other place from where
the said goods are sald. In the instant case, first condition is satisfied as the goods
are not sold at the factory of the job worker However, second condition is not

satisfied as the goods returned back to the principal manufacturer, which undergo
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further processing and hence the goods sold are not “"said goods”. The word “said
goads” used in Rule 10 Alil) defines scope of Rule 104 (i) as legislated, which is that
the manufactured goods cleared by job worker are to be sold without undertaking any
process at the hand of the principal manufacturer j.e going Into the hand of the
buyers either from the factory gata of the job worker or from any other place like
depot or consignment agent of the prncipal manufacturer in the same condition as
cleared from the job worker . This is nat happening in the present case. To be more
precise. the goods sold by the principal manufacturer are not the “said goods™ which
are transferred to the them from the job workers since the said goods undergo
processes of polishing, branding, packing after putting screws and some accessories
al the end of the principal manufacturer. Therefore, it can not be said that the goods
which are transferred to the principal manufacturer from the job workers/ Appellants
are actually sold as it is or in the same condition. Hence, it cannot be said that the
“zaid goods” are sold from where it was transferred to by the job worker. The job
workers have not transferred the goods to a selling piace but returned to the Principal
Manufacturer for further processing, however, these processes do not amount o
manufacture. The essence of Rule 104 (i) is that central excise duty is to be charged
at the price of the goods sold by the Principal Manufacturer if the said goods are not
subjected to further processes. However, in the present case, the goods cleared hy
the job workers are subjected to further processing. Hence, Rule 104 (i) is not
applicable in the present case.

6.2 The department is proposing that the value of the job worked goods ta
be taken for payment of central excise duty should be the price at which Principal
Manufacturer is selling the goods after carrying out non-manufacturing activities. If
the departmenl's view 15 accepted, then the activities undertaken by the Principal
manufacture in form of "Polishing”. “Branding”, “placing screws and few bought out
accessones in the packing”. and ‘“packing” will have to be considered as
‘manufacture’ whereas these processes are not manufacture as per Section 2{f) of
the Act and these processes are also not deemed 'manufacture’ as per Chapter Note
or Section Note. Since the Principal Manufacturer is not carrying out manufacturing
processas and this fact has not been disputed by the dapartment in the Show Cause

“MNolice or even in impugned order, then selling price of the Principal Manufacturer has

to be considered as inclusive of Trading Margin, on which ceniral excise duty cannot
be demanded. In this case, job workers Le, appellants are manufaciturer as rightly
held by the adjudicating authority and goods returned to the Principal Manufacturer,
who undertakes further processes, not amounting to manufacture, then, central
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excise duty can't be demanded from Appellant/ job workers at the sale price of the
further processed goods. This situation is best explained as value addition done
outside the factory of clearance of said goods where processes undertaken are not
amounting to manufacture. In such a scenario, central excise law does not permit fo
charge central excise duly on value addiion due to non-manufactuning processes
This is a peculiar situation not covered under Rule 10A (i} and this 15 no more res

infegra in light of the decisions of CESTAT and Hon'ble Supreme Court / High
Courts as discussed below:

7 | find that the Hon'ble CESTAT. Mumbai in the case of M/s. Indian
Extrusions reporied as 2012(283) ELT 209 (Tn-Mumbai) has discussed the issue of
valuation of job worked goods where goods relurned 1o pnncipal manufacturer, who
had consumed the said goods for packing of their final products. Hon'ble Tribunal in
this case, after discussing the provisions of Rule 10A and Rule 8 of the Valuation
Rules held that revenue can take recourse to provision of Rule 11 of the Valuation
Rules. Relevant portion of the decision is reproduced below:-

#5.5 Ty Treibgmd in the case of ddvamce Suefactonts o Lt coted suf,
i Sebewrticad siviention, el thaat Ride JOAG) pr i) or Rule § of the Volbarioe
Rades will wot apply i respect af job worked goods consunied by the pirioncipel
marufocturer and pot seld, It owas fuedier beld thar Rule 1T will apply i such
cases and Nevenwe can fake recomese i provisions of Role 1T wikich tafks abenr
rsding peasomatle means coisistent with ithe privciples ared gemeral provistois af
ihe Valuciion Bules read with sub-seciion | 11 ef Seefion & of the Coniral oo
Act, 1944, Keeping this in mind, the vatio latd down by the Hon e Supreme
Cowrt in the case of Ufagew Prints will sguarely appdy, Wi 15, To aseerion e
assexsable valwe on the cost of row muerials plus processing charges. Similoar
view has been taken by ihix Tribwnal in the case of Palee Meials Lid v, Rodstar
Pt Lid, (supre), Jn the light of these decisions, in the fnxtnt corse alsn, the samye
principle will upply and, therefore, the discharge of duty fiabiling by the appellant
o she basis of Piagar Prings forpmdo, that 15, on the cost of row aciterials plis
fods chireges Ay carvect il Accordingly, we et aslde te ingpupned order and
allonw the spppeal with comsequential relief (fany™

71 | find that the Hon'ble CESTAT in the case of Mis. Advance Surfactants
India Ltd reported as 2011(274)ELT 261 (Tri-Bang) while dealing with the situation
where worked goods are furlher processed by the principal manufacturer to
manufacture their final products, has held that neither Rule 10A (i) nor Rule 104 (1)
was applicable and the Prowisions of Rule 10A(i) would apply. Hon'ble CESTAT
also rejected revenue's plea that only Rule 1 to 10 would apply to follow Rule 104 (i)

and not Rule 11. It was held that Revenue has to take recourse to provisions of Rule

11, which talks about reasonable means consistent with the principles and general

provisions of these rules read 1--?ﬁf‘ﬁiﬂﬂﬂnnu (1) of Section 4 of Central Excise Act,
e .'}‘
&
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1844 and therefore ratio lad down by the Hon'ble Supreme Court in the case of
Uagar Frints was held to be applicable. Relevant Paras of the judgment is
reproduced below:-

“7.1 It can be seen from the above reproduced prowsions that provisions of
Rule 104 can be brought inta play anly when there is a situation where excisable
goods are produced or menufactured by a fob worker on behall of a person and
cleared to the buyer of the principal andfor cleared to a depot or & consignment
agent. The mtenhion of the Leqisiatire was fo caplure the tax on the goods, on
the vaiue of the said goods wihen m'aamd o the ultimate consumers, In the case
in hand, we find visions of R i) and (i s

recorded by us in the earfier pﬂrﬂ_granh_s. Provisions of rule 10A(ii) gets alfracted
which fatks aboul a siustion where 10A() or (i) does nol apply. The said
provision (i) very clearly mandate that in a case nol covered under clause 1) or
(i), the prowisions of forogoing ndes wherever applicable shall mutalis and
mutandis apply for determination of value of the excisable goads This would
indicate thal the provisions of Cenlral Excise Valualion {Determination of Price of
Excisable Goods) Rules. 2000 has to be gone through senally, It is not the
Revenue's case that provisions of Rules 3, 4, 5, 6 and 7 would atso apply in this
case Revenue i of the view thal provisions of Rule B wil apply. In order o
understand (he Revenue's case, we reproduce the provisions of Rule B

r.2
8.
8.1

- ¥

10. In yet pnolher case, his Trbunal has very cleary hekl thal provisions of
e 8 nol applfcable to & situation of job worker: The sawd raho of the judgment
is reprodluced as under -

‘4. Rule 8 of the Valuation Rules reads "Where the excisable
guﬂds are nol sold by lhe assessee buf are usad for consumplion

¥ fim or an s behall in the production or manufaciure of other
articles, the value shall be one hundred and fiftean per cont of the
cost of production or manufactire of such goods™ For the
provision of this nie to apply, thevefore, Iwo requiremmenis are fo
he fulfiled The first is that the excisable goods thal the assesses
mafaciires are not sold by him. The secomd is that they must
be “used for consumplion” eidher by him ar an his behalf in the
production of manufacture of other aricles. While the firs!
condifian 18 fulfifed, thal there 1s no sale by the assezses, the
second that the goods are manufachired by the assessee arp
used or, as the mle says, “consumed” by the assesses or on his
behall i he production of manufacture of other arhicles clearfy will
e\ nol apply. The goods that were usod by the appeliant in the

'J;E'.] it production of finished goods were not those that wers

manulactured by the supplier of the raw material. The Cirgular of
{he Board 6191 datad 18-2-2002 reported in 2002
(140) EL T 128 provides that manufactured on |

would have (o be valued in terms of Rule 11 read with Rile 6 of
the  Valuation Ruwles “read with® the judgment of the Supreme
Court i Uagar Prants (id - 1989 [;Eg ELT 493 and Pawan
Brscuits Co. Pyl Lid. - 2000 (120 ELT 24 In Ljagar Prinis, the
Supreme Courf sai! that value for assessment of the goods
mainifaclured by a job worker will consist of the tolal of the cost of

'-g.1q'!l,|.¢ FagnMe T3 el 15




7.2

only the value at the end of the job workers premises and valuation adopted by the
job waorker on the Apex Courl's decision i the case of Mis. Ujagar Prints The
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raw material, manufacturing cost and e manufackuring profit.
Rule 11 is residuary rute determining the value, In offier words,
the value ol such goods manwfachred on job work will ha
ﬂg«fem%jr the ralio of the Judgment of the Supreme Gourt i

11. That still leaves us with 8 guestion of how the determinalion of vaiue has 1o
be done as provided under Rule 10A{m) By elimination of Rule 2 o 10 as they
may nol apply in a_situation ke in this case provisions of Rule 11 will apply and
Revenue has lo lake he recourse 1o provisions of Rule 11 wiich tafks ahout
using reasonable means conssient wilth the pringples and genaral provisigns of
these niles read willt sub-section (1) of Section 4 of Ceilral Excise Acl, 1944

Koeping this in mind_we find fhal the ratio laid down by the Hon'ble Suprems
Courd in the case of Uiagar Prints and followed by vanous other decisions of s

Tribunal and accepled by Revenuve in heir vanows Circwlars will sguarely apply
Le lo ascerlain the assessable value on [he cost of maferials plus provessing
charges. In our view, the appellants have been correctly valualing thew products
by adapling this method *

(Emphasis Supplied)

| find that a decision of the Hon'ble CESTAT in the case of Mis. Kilex
Ltd reported as 2008(225)ELT 446 (Tri-Bang) upheld by the Hon'ble Supreme Court
reporied as 2016(338) ELT 174 (5.C.) has held that where aclivily camed out by the
principal manufacturer does not amount to manufacturer, the value 10 be adopted s

relevant portion is reproduced as under-

“2.The Trbunal in  the impugned judgmant has amved al & finding that
after recenving the product from job worker, af whose end excise duly 15
duly paid, lhe assessee simply culs them into Dhotis and, therefore, m
terms of Rute 12{8) read with Circidar No. 857/53/2000-CX. dated 3-11-
2000, & will continue fo be classifiable as fabog under Chapler 52/54/55
and such a process undarlaken by the et not_amaount o
manufaciune. The relevant discussion in this behail reads as under | -

“Therefore, when the job worker velirns the processed

oads {o the appellants, that amounts o clearance and the
duf:.f habilty erystallizes af thal stage. As per the Board's
clartlication and the circular iss the valuation 15 done
an the basis of the principles enunciated in the Lifagar
Prints case Thal means [he value lo be adopted for
,I:Jﬂj.-'rl".lEfrJ' :‘:Id;:s basis of the raw malenals cosl ,:Jn'us the

E'FI'GE wn fhie gg_{gnah,_jﬁe__éghg %J

Elm_nd'r .:ura HI'H'.I"I'I ani m and Then [h
%ms SameE 1 th&l' 955 d-E'.ﬁ'IIJfEn'!.I’ thers i valua
ion bt in remaa 0 and he Hoard's Circular,

e l.-'an'ue fr:I ba aidopied :s only the value at (he end of the

| T 5 prem:m m VET, _th ]
L e 1 not ST
anuaciure : wgﬂ we i}
HErged Ly ey l:n:.lrmﬂ'iﬂn' £l IEE IS 0 (e

JE :.remar:d o e revenue far xng ihe dily ability on
Nant. TTal is

fhe zale v J' o Ihe uaud.'; E.'ﬂ.rdbl.-"ﬂ'ﬂﬂ'ﬂ
rJ.:: iwmuns £ man' witls
Board’s '.I"hs ove. the mq_mr damand amounhing
fo s #E.Iakh cannr;lt I:re S‘Ll'.ﬂ!ﬂiﬂﬁd'
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J.We have gone  Nhvough Rule 12(B) as well as the Circular refied upon
by the Trbunal and find that the said Rule as well as the Circular are

ightly interprefed by the Tribunal We, thus. do not find any menl in this
appeal and the same is, accordingly, dismissed *

(Emphasis Supplied)

8 In Bight of the vanous judgments as discussed above, | am of the considered
view that Rule 104 (i) will not be applicable in the appellants cases and view taken
by the adjudicating authority is contrary to the intention of the legislation and
provisions in the central excise law. Since, Rule 10 A (i) is not applicable, valuation is
to be adopted by following Rule 10A (iii) of the Valuation Rules as it is nobody's case
that Rule 104 (i) 15 applicable in the instant case. Rule 10A (i) stipulates to apply
provisions of foregoing rules, wherever applicable, mutatis mutandis for
determination of the value of the excisable goods. It is not the department’s case that
provisions of Rules 3, 4, 5, 6.7 & 8 would apply in this case and hence valuation is io

be determined by applying residuary Rule 11 of the rules, which says as under -

RULE 11 If the value of any excisable goods cannot be determined
under the foregoing rules, the vaiue shall be delermined using reasonable
maans consistent with the principles and genaral provisions of these rules
and sub-section (1) of section 4 of the Agt *

B I find that Rule 11 refers to determination of the value by using
reasonable means consistent with the principles and general provisions of Rules and
secton 4(1) of the Central Excise Act. 1944, In this regard, | rely Hon'ble CESTAT's
judgment In the case of Mis Advance Surfactanis India Ltd {(supra), wherein it has
been held that the ratio laid down by the Hon'ble Supreme Court in the case of M/s
Ujagar Prints will squarely apply to ascertain the assessable value of the traded
goods. Therefore, | hold that adjudicating authonty’s view to deny the refund adopting
Rule 10A (i} is not correct, legal and proper. It is not forthcoming from the impugned
order that the adjudicating autharity has looked into the valuation adopted by the
appellant, claimed 1o be in line with the ratio laid down in the case of Mis. Ujagar
Prints. Therefore, | set aside the impugned order and allow the appeal by way of
remand. The adjudicating authority shall decide the refund amount considering the
valuation adopted by the appellant and prnciples as laid down by the Hon'ble
Supremea Court in the case of M/s. Uagar Prints

9 The decision of the Hon'ble CESTAT in the case of CCE, Meerut Vs,
Singh Alloys (P) Lid reported as 2012(284) ELT 97 (Tr-Del) has held that
Commissioner (A) has power to remand even after amendment of Section 35A(3) |
also rely upon the decision of the Hon'ble Tribunal in the case of CCE, Meerut-ll Vs.
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Honda Seil Power Products Lid. reported as 2013 (287) ELT 353 (Tri-Del) wherein
similar views have been paraphrased in respact of inherent power of Commissioner
(Appeals) to remand a case. Further, the Hon'ble Gujarat High Court in Tax Appeal
MNo. 276 of 2014 in respect of Associated Hatels Ltd. has held that even after the
amendment in Section 35A(3) of the Central Excise Act, 1944, after 11.05.2011, the
Commissioner (Appeals) would retain the powers of remand.

10. In view of the above detaled dizcussion, | set aside the mpugned
orders and remand the matler back to the lower adjudicating authorty, who shall
verify the correctness of the valuation adopted by the appellant and the principles laid
down by the Hon'ble Supreme Court as held hereinabove and shall decide the refund
claims of the appellants within 3 months passing detailed speaking orders after
offering fair and reasonable opportunities to the appellants.

il The appeals filed by the appeliants stand disposed off in above terms.
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Copy to:

1) The Chief Commissioner. GST & Central Excise, Ahmedabad Zone, Ahmedabad,
2} The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot,

3) The Assistant Commissioner, GST & Central Excise Rajkot Division-], Rajkot.

4} Guard File.

5) F No.s (i) V2214/RAJI2016 (i) V21215/RANZ01E (iil) V2/216/RAJI2018

() V2217IRANZ2016 (v} V2/1B88/RAJ2017
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