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11.09.2017 13.09.2017

6'qR Tidq, 3ilSFd (3rft4), qrf,+id ffir{r crft-f, I

Passed by Shri"Kumar Santosh, Commlssioner (Appeals)' Rajkot

3rqr 3]q.{di %sEd 3EE-d/ 3cq+a/ q.6lq.fi 3qq-d, }na1q sic]E $e{i/ i-flsi{, rrq+lc t !].raaax / zrirftrql (.sRT 3q-{ftE'fr fffi
qa :iTerr t qBa: I

Arising our of above mentioned OIO issued by Additional/JoinrDeputy/Assistanl Commissioner, Cenlral Excise / Service Tax,

Raikot / Jamnagar / Gandhidham :

3r+fi*,ai & cffi sr ar;r (rd. qar /Name&Address of the Appollant & Respondent :-

1. M/s. Kich industries, Plot No. 76 to 89, S No. 38/1, Bhaichand Mehta Ind. Estate, Rajkot,,

2. M/s Kich Manufacturers, Dhebar Road(South), Atika, Yogeshwar Main Road, Rajkot

3. M/s Fitwell Technologies P. Ltd., Yogeshwar Main Road, Atika, Dhebar Road(South),Rajkot

4. M/s Jay Bajarang Industries, Yogeshwar Main Road, Atika, Dhebar Road(South),Rajkot

5. M/s.Kich Industries(unit-ll), Plot No.76 to 89,S No.3 8/ l,Bhaichand Mehta Ind. Est, Raj kot

Fs 3{rt!(nf ) t.qfud 6B eqk FrEfrfud f,fr+ ri l.r.{+a crffi / qfufr{"r fi smr 3rfrfr Er{I{ 6{ FrdI tl/
Any person aggrieved by this Order-in-Appeal may file an;ppeal lo the appropnale aulhority in the following way-

Sffr rrm ,+-frc r;qrq qFs qE €cr6{ x$ldtq 4r{-riir6{ur t cfa 3{ff. adlq 5flia 116 fifie{fr ,1944 fl trRr 358 fi
ti?r4d"Ed ft-d 3{fu8-{r:1994 €I rrRl 86 }' ri +a ffifud srr6 €I dr [fA t ti -

Appdal to Customs, Excise & Service Tax Appellale Tribunal under Section 35B of CEA, 1944 / tinder Seclion 86 of ihe

Finance Act, l9g4 an appeal lies to:-

{Jtrfi{ur Fnqrfe t oqFrra set arrn S-ar T+ &?tq r8laa r,16 lii terrr rffiq arqrfucrq fi E*c ff-6, t€ Enf+' d

z. xrr. t) qrq. 
'rg fffi, Fr 6r ar* qIF! t/'

The speciai'bench of Cusloms, Excise & SeNice Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all

malrers relaling to classrfication and valualion.

Jc{rF qfr.id iral ii {aRr rrc }fri s 3rdrdr ?lq {et lr$it drm qe+. i.frq r.qrd er+ (.d tsr+T lrffdq arqrfufi{vr
(R) *r cff'{E qifrc ff5sr , affiq f,. {affrfr ffid F€rdr 3r6Fdrdla" 3(..1( +} Er ar'it qG(' u
io the West regional bench of Customs, Excde & SeNice Tax Appetlate Tribunal (CESTAT) at, 2"d Floor, Bhaumali Bhawan,
AsaMa Ahmedabad-380016 in case of appeals oiher than as menlioned in para- 1(a) above
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Jffrq arqlfuflq + {aH 3rfrd qf{d 6ri * fr(, idrq r,qq rf6 (ntrfl ffi, 2001. }, ft{r 6 + 3iT4a ffrift-d 16\.
rd cri LA-3 ;6r aR cfrqi i' rJ Btr aw qri6s I trf' t rp' t +'e ra cfr i Trq, ra r.cl{ 116 trr niq ,;qrq fi aizr

-#r ernqr zrq {Gl-dr, {c(l 5 ofls qt 5sS .Etr, 5 nrg rc(r qr 50 rg 5cs ?rs 3{:{dI 50 ars {c( i- xfu6 t at FrTer. 1,000/-

rci, 5,000t s'A j,:rqr l0,0oo/- wd +r Fnilta rAr na E cfa f,dra 6'it Eqlfrd e!"-fi 6r lrrard, Tiiifod jrff&q
;orqrD-+rq St en{{l & FdrqiF TB-FER +, arF t Hl tfi sEG-frs Efi + iiT r4r{r Brt tsrfsa l+ srE &r{r Fsqr arar qrfiq 

I

{i-ifud nFc 6r t.rdrd, &F 4t:s enq Ji fdr qrRs fr6i diift-d Jfdrq-qrq1fu6.{ur 6r flrsr Rrd t r ema grier (€ 3nt{) +
R\. Jntaa-qr t-€FT 500/- Tcq 6r trdild ?fffi Jrr 6Grr 6rrrr t/
The appeal lo lhe Appellate Tribunal shall-be filed in quadruplicate in form EA-3 / as prescribed undea Rule 6 of Centaal

Excise (Appeal) RLrles, 2001 and shall be accompanied against one which al least should be accompanied by a fee of Rs.
1,000i- Rs.50001, Rs.10,000/- where amount of duty demand/interesl/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respeclively in lhe form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public seclor bank of the place where the bench of the Tribunal
is situated. Applicalion made for grant of slay shall be accompanied by a fee of Rs. 5001.

s{&q arqfu+rq 4, qar y{ra, hta yfuffq-e, 1994 *r irrtl 86(1) *, Jiartd n-qr< lM, 1994, + fr{s s(j) t aJ
ffrrtit eqr s.T.-s t sr{ cft-{ii }i nr dr sanfr \'d 5{+ fl?r Bs 3niar +' ftsd ]r-i- 6l Js 6i, 3T#t cfr snr a r*.a +lt
(rdrt t !-6 cfr csrFrd EtS rGq 3rt{ f+l * oq t rq r.+ cfr } snr, ra *qlF{ €r xi4 ,aqro 8r eizr:rtr anrqr rrqr
qaiar, 5cq 5 drs qr rs$ .Fq, 5 inGr rqq qr 50 drs nq(r iFF rqqr 50 ars rq(r t :rft-+ t ai rq : 1,000/- rtrt, 5,000/-
trqa Jrrrdr 10.000i- FEt 6r Adrftd fi ?fffi'St cfr ,trirra +'it htrtft-a s!"6 6r qTdrd, TitfQ-f, Jrffiq qrqlfufiq & rnq.r +
s6r{fi {B-€.R * arff S h.S $ srdffi efi + d-6 (qr{r arft tsifii-d $i srE <i'Rr fs-qr qrar qrfFt' t Tiqft}d srE fl rrrfrf,.
t+ & rs ensr d 6rir qlfdq di rcfud Jrtrrq;q,qrfufiq st tner Rra t r +rrrra rnaq (e }fr+O i fr(' 3rrlq-a-q{ * srq
500/- rc(r 6r fftfrfta qtir {qr fidr dfl t/
The appeal under su6 section (1) of Sectio. 86 of the Finance Act, 1994, to the Appellaie Tribunal ShaU be fited in
quadruplicate in Fom S-T.5 as prescribed under Rule g(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the o.der appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
10001 where the amount of service lax & interesl demanded & penalty levied of Rs. 5 Lakhs or less, Rs.500Ol where the
amount of service lax & inlerest demanded & penalty levied is more than five lakhs but not exceedi ng Rs. Fifty Lakhs.
Rs.10,0001 where the amounl of service lax E nded & penalty levied is more than llfty Lakhs rupees, in the
form of crossed bank draft in favour of the r ol lhe bench of nominaled Public Sector Brnk of ihe place
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::nrc+-a (n*a) a,[ 6rdrdrc, {q qii tfl 61 3flT idq rirlEl lrffi::

O/O THE COMM]SSIONER (APPEALS), GST & CENTRAL EXCISE'

qffiq ilcl, fr r'g & el?;r / 2"d Ftoor, GST Bhavan,

tfl +t6 k4 1t5, / Race course Ring Road,

TeleFaxNo. O28l 247795212441142 Email:cexappealsrajkot@gmail'com

Estq q'{i

{if,+tc / Raikot - 360 001

IUnnotl
" ISfA)(*YtvtmXft

.. :,1t'-

*,,+

where the bench of Tribunal is siluated. /

dl

nl of slay shall be accompanied by a fee of Rs.500/-.
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fr"ia 3{tuF-4ff. 1994 fi trRT 86 fi rc-qRr3it (2) lri (2A) + 3iarfJ aJ sr 4S }$d, fqr+r fa{[dl-dr, i994, & ftuff 9(2) €d
9{2A} * ri Fnift-a qtr* s.T.-7 * 6r :;rr rrm qq f,{r*, fiFr xrrff, a;fiq racr6 rriiF 3rrrirr 3rqrrr (3rqa), *-drq :rcr;'Tc6
Td-n qrta xrlri fi qfu rara g) rtart d r-* sF rff-,trd +F ut6'1 rltr ylrrrr esr4 rrarr* lnqe ]rrr Jqrqqd *. Aiqtq" erd+i tErnr 6l l'trrq -qrq-aEror 4l Xrlr d ari +r FJ:, a-i Eri 3lrari A str Ll €rt ,i *?7 +-,f F riI't /
The appeal under sub section (2) and (2A) of the seclion 86 the Finance Act 1994. sha be filed in For ST.7 as lrescribed
under Rule I (2) & 9(2A) of lhe SeNice Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Cenlral Excise oI Commissioner, Cenlral Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by lhe Commissionel aulhorizing the Assistant Commissioner or Deputy Commissioner of Cenlral Excise/ Service Tax
lo file the appeal before lhe Appellale Tribunal.

+;' e-ia +^irq Inla eiFs ia in-6r ]rffi vrerrvr 1frt a ce }+{ + Eri i E-.ff" 3;oE ?fq Jftft{.F t9r4 di.

urr35r,F*r.dJ-djtffffiqrtFqq1994SrfiTS3&],EFid-dl{{fisiFrriff4t#:r,a|tq?}ratr.
crfuF{lr d'J'Sd +rl sro g.vz ?J4/i-ar F{ p,.JI fi t0 q-i?tF (l0oo) r.d prJr r'd se]Jl iffife t, al .rdi . ild a-fr Talat
G"fea i. F TI7rd E{ an serd E tF qm.+ 3rdfF Jpr li ,fle Erq 3r+ltrd }q ilrt a, o,rs r- rr ifu+ a fl,

A;Aq iiqrE aJ"6 ('E *dr6{ + 3i da "aia B\' !r!' 116, l B-6 ?nf}d t
(D (rRT 1i A + fua r4Fff
(ii) t-frid f,nr 6t ff qt rrca nfii
(iiD #..rJ1l lM * B{F 6 +:ia,ta iq r+a
- qed IId fu Fs iIRI * erdqr{ fd-rfrq (d. 2) rtuffq71 2014 e fiifi t f6 Ht Jffiq crffi & snsi ia-qrulff-a.
Errra i\ff \r; r$d a) aq d tint/

For an appeal lo be filed before the CESTAT, under Seclion 35F of lhe Cenlrat Excise Act. 1944 whjch is also made
applicable to Service Tax under Section 83 of the Finance Acl, 1994, an appeal againsl lhis order shall tie before the Tribunat
on paymenl of 107. of the duty demanded where duty or duty and penally are in dlspute, or penally, where penalty alone is rn

dispute, provided lhe amounl of pre-deposil payable would be subject to a ceiling of Rs. j0 Crores,
under Central Excise and Service Tax. Duty Demanded" sha include :

(i) amounl determined under Section 11 Dl

(ii) amount oi erroneous Cenval Credit taken;

{ii4 amount payable under Rule 6 of the Cenvat Credil Rules
_ provided further lhat the provisions of lhis Section shall nol apply 10 the stay application and appeals pending before

any appellate authorily prior lo the commencemeni of the Finance (No.2) Acl, 2014.

gmT $rFR 4l c-flfflrEr 3n#a :

R€vision €pplic;tton to Gov6rnm6nt of lndia:
Bi- xd?i *r qai}err qt4T ffifuE q.Fdr d. JAq r.ar{ eFa yfuflrF, t994 f rrro JsEE & cz-fl r{16 } J-.ria Jtl
Ila-{. tITr €.rrr{. :dfuTur Xr}-dd ffi. trl-a dardq ,raq Ei.El d'{} aF-]. rfi,d" Ac rrd- TiEd Fr} e.+ 1Fi+.fi0001. a.
lrSqr ardr Trlart /
A revision application lies lo lhe under Secretary, to the Government of lndia, Revision Applicalion Unit, l\,,linistry of Finance.
Department ol Revenue, 4lh Floor, Jeevan Deep Building, padiament Steel, New OelhF11O0O1, under Sectron 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-3sB ibid:

qA qr; *' ffi t6Frr fi erFn i. rcr {6qrd GrS' TF ar G-d {raqrfr t }IEE IE t qrarrFa fi (r{E qr ES }E EREra q
qr tri r." trsl{-rF t ({t }BR rB cr{irFF } ClrF. a trd drj[{ rq t trr ricRoi a EE } ysrfirq * qtrd, H E rEr} r
l4d ,j3R ,F F nlg + r+sr * lllFd dt/
ln case of any loss of gbods, where lhe loss occurs in lransit from a faclory lo a warehouse or to another factory or from one
warehouse to anolher during the course of processing of the goods in a warehouse or in slorage whelher in a factory or in a

ernC t qlir ffi. {Tse qr, dl +l Ma {{ tr Fri{ + trffilT t q{Fd 6-rt rrd tr{ sr{} zr* adq r.qr( $6 + gc (fti.) }
Frqi t', d ,rEa * ar.J GrS roE qr elr at fuc & aA t. /

ln case of rebate of duly of excise on goods exported lo any counlry or lerrilory oulside lndia of on excisable material used rn

lhe manufaclure of the goods which are exporied to any counlry or lerrhory outside India.

qB sicla eIffi 4T t?rdrd i6q kdT rard + q'r t, dqr qr tad +t qtfr fuia fu-qT aqr tt /
ln case of goods expoded outside india exporl to Nepal or Bhutan. withoul paymenl of duty.

{aft'dF rvrE + rqrqa ?I.F } srJrda +, R! l{A }Ae tF 3.Bfi-ff rd 5.€+ E?a ursrrii r- "rfa xrEE ft aB 6 ,1T ts
y!r'rfi ry- {}'&fr) t -{dEr Efu qfuF-tr,, (.r 2i. t998 A uRr 109 + aanr frqa fr 7rl ar,t@ }!tdr srqi}fu qr Ir {,a p
crfta B'( 4t tt/
Credit of any duty allowed to be ulilized lowards paymenl of excise duly on final producls under the provisions of lhis Act or
lhe Rules made there under such order is passed by the Commissioner (Appeals) on or after, the dale appointed under Sec.
109 of the Finance (No.2) Act, 1998.

rct{a 3,Tn{4 fi d cfiiqi rqr Tis{r EA,8 ,i, fi'fi fi;fiq r.cl4a et6 (3rffq) F-{qtr$, 2001, +' ft'-{ff 9 e Jiilfa fi1}f{sd t,
is srtrr * {ilslT t 3 ar6 +. 3iTrl-d #l Jrfl f6q rlqn-rd 3,Tnfii + Frlr f{ 3nAer E a*a:n*r fi a} ciA.qi d r.1 6r Jrdt
a-ftar ru ff *d'" r.*a ?l;E )'EF-rff. 1944 + ur4 35-TF * -fa ftttrd ?fq & ]rdrr:l * raq *'.h qr rR 6 f,r c?
Timra E ir* qrfell / "

The above application shall be made in duplicate in Form No. EA-8 as specilied under Rule, I ol Central Excise (Appeals)
Rules,2001 wilhin 3 months from lhe date on which the order soughl lo be appealed against is communicaled and shall be
accompanied by tlvo copies each of the OIO and Order ln Appeal. ll should also be accompanied by a copy of TR-6 Challan
evidencing paymenl of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944, under [,4ajor Head of Accounl.

qdtr'sr yrd-da + .fl" ffiEd Blrlftd ?16 +t yel{,t fi ai* qrifl' 
r

*ti ir.a rrq r.F drq Eqi qr i$+I Fir ft d sct zool- 6r t?rdm Eiqr r' 3f{ qe iora rr4 \.fi aro rqi d;qrqr a} a}
Fqi looo -/ 6T ,r4aEr fu-qT dr(r
The revision appicalion shall be accompanied by a fee of Rs.200/- where lhe amount lnvolved in Rupees One Lac or less

and Rs. 1000/- where lhe amounl involved is more lhan Rupees One Lac

q? fg:nhr ii Ei Ed llreert r se-t* ? ai r,+s Er irr:pr * FT trffi 4- rlryre, f.4Ed 64 t fu{- FF. aGdt aF .rrq +
fH $. ll f,r ftrq- Tdi +rd. t r{i + F! ulrtu" }ffiq aT(?+rnr h -+ 1ft" qr }fz,{.+'1 q r+ ln}-a Errr f.iTr fr ri
ln c;se, iI the order covers various numbers of order- in Original, fee for each O.l.O. should be paid in the aforesaid manner,

nol wilhstanding lhe facl lhal lhe one appeal to the Appellant Trlbunal or the one application lo lhe Central Govt. As lhe aase

may be, is filled lo avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each-

qqnirlFla ;qrqraq rr-qi Hfuh-.rff. 1975, & J1qdt-t + 3l.;lsl{ {{ Jdgr \d rr.Erd 3fl?pr fi cri. q{ fttriftd 6.50 $Tt +r
qrqreq qra ftf+-c dn rt-ar qrGqr I
One copy'of applicalion or O.l.O. as the case may be, and the order of ttre adjudicating authority shall bear a court fee starnp

of Rs. 6.50 as prescribed under Schedule-l in lerms ol the Court Fee Act,1975, as amended.

frqr ?16, adq riqE ?tE6 qd'i-cr6a 3]ffiq arqreF{rr {qhT+ iafu) ffi]', 19s2 ti dffd qii 3i;q {iEF?la Ei4f,t +1

{tr'icdd 6ti Er} mi # 3ii{ tfr tqre 3rr*fid f+qt'ffitrf.
Altention is also invited to the rules covering,the6e 6nd:oth'erlyelaled mallers coniained in lhe Customs, Excise and Service

Appeilate T bunal (Procedure) Rules, 1982. 
_ 
'i. i- - ""----ir,j.

:;q y$frq qrftrfirtr 6i 3r$-d crfad 6ri t 'Fqfu-d'#*,''f*y .lr dlrdr slEqrai fi R\', 3rffflqt Efi?tu a<Rra.

www.cbec gov.in +l aE P+i t I /

Fo. the etaborate, detailed and tatest provisions rel3tin!, to filing oi pppeal to the higher appellale aulhorily, lhe appellanl may

refer 1o lhe Deparlmental website www.cbec.govlin ' ::/''

:!;

(c)

(i)

(ii)

(ii)

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

(G)



I

1

Appeal No.: (i) V2121 4lRAJtzA16,(ii) V2l215|RAJ/2016 (iiD V2l216/RAJ/2016
(iu ) V 21 2 1 7 t RAJ t 20 1 6 lu) V 2t 21 I 1RAJ I 201 6 \vi) v 2t 1 68 IRAJ I 20 1 7

3

:: ORDERS IN APPEAL::

The present six appeals have been filed by the five appellants,

as listed below in column 3 of the Table, against rwo orders in original bearing

No.s (i) 10 to 22lDlACl.20'16-17 dated 12.08.2016 and (ii) 75/R/ACtzo16-17 dated

09.03.2017 (hereinafter referred as "impugned orders,,), passed by the Assistant

commissioner, GST & central Excise Division- I Rajkot (hereinafter referred to as

"the adjudicating authority"):

Remarks

Appellant No '1

4,23,459t- Feb, 2008 to

April. 2010
Appellant No.2

32,84,4651- Jan,2008 to

April, 201 1

Appellant No 3

12,61,505t- January, 2008 to
February,2009

Appellant No.4

2,20,51,444t- Oct, 2008 to

Ivlarch,2016
Appellant No.5

OIO NO.75/RvAC 12016-17 dated 09.03.2017

\,J.-$r

6 N4/s. Kich

lndustries (unitll)
Plot NO. 76 to 89,

S No.3Bi 1,

Bhaichand N4ehta

lnd Estate, Vavdi,

Rajkot

6q

34,99.712t-

rt

April,2016 to
Sept, 2016

Appellant No 5

t
I

Sr
No

Appeal No Appellant
Amount

lnvolved
3 4

Period

I 2 5 6
oro No. 10 to 22lDlACl.2016-17 dated 12.08.3016

v2t 214tRAJt

2016
IVI/s Kich

Industrles, Plot

No. 76 to 89, S

No. 38/1 ,

Bhaichand lvlehta

lnd Estate, Vavdi,

Rajkot.

33,8 0,62 1 / Oct, 2007 to

Dec, 2010

2 v2t215tRAJt
2016

M/s. Kich
lvlanufacturer,

New Kailash

Society,

Yogeshwar Road,

Opposite Nagbai

lnd, Dhebar Road,

South, Atika,
Rajkot.

3 v2t216t RAJt
20'16

M/s. Fitwell

Technologies

P Ltd,

Yogeshwar Main
Road, Opp.
Nagbai Industreis,

Atika, Dhebar

Road (South),

Rajkot

4

5

v2l217 t RAJt

20'16

t\ills. Jay Bajrang

lndustries,
Yogeshwar Main

Road, Dhebar

Road(South),

Atika, Ralkot.

4,4/s Kich

lndustries (un it-ll)
Plot NO. 76 to 89,

S No.38/1,

Bhaichand lvlehta

Ind Estate, Vavdi,

Rajkot

v2t218t
RAJ/2016

v2t168t
RAJt2017

*--H

ctilOl

trt
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Appeal No : ll V2t21 4 \AJ/2A$,(ii) V2l215/RAJ/2016 (i1l v2tZ16]RAJt2O16
\tv) V2t2tlRAJt2Oj6 lv) V2l218/RAJ/2016 (vt) V2tl1BtRAJiOtl
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2 Brief facts of the case are that Appeilant No.'r to 5 are engaged in

manufacturing of goods falling under chapter g4 of the central Excise Tariff Act, 1985

on conversion basis for N//s. Kich lVlarketing private Limited, yogeshwar lVlain Road,

Dhebar Road south, Atika, Rajkot now renamed as Kich Architectural pvt. Ltd.

(hereinafter referred to as the ,,principal Manufacturer").

2.1 . The procedure adopted for manufacture & clearance of the goods

by the Appellants and the Principal fi/lanufacturer is that the raw material is

purchased by the Principal lvlanufactlrrer and supplied to the Appellants who

manufactures goods on job work basis and supplies back the manufactured

goods to the Principal /lanufacturer. The principal lrlan r"rfactu rer carries out

activity of affixing brand name, polishing, putting up screws and such necessary

accessories with nranufactured goods, carries out activity of packing and then

sells out the goods in open n-rarket.

2 2. Due to change in Central Excise Valuation Rules, 2000

(hereinafter referred to as "the Valuation Rules") with effect from Ol.O4.2OO7,

i.e. introduction of the provisions of Rule 10A with the fact from 01-04-2007, the

applicants requested the JAC to assess their returns under the provision of Rule

7 of Central Excise Rule 2002. After various correspondence between JRS,

JAC and appellant, the JAC clarified that the returns filed by them need not be

assessed in terms of the provisions of Rr"rle 7 of Central Excise Rules and also

clarified that that neither the provisions of Rule B nor Rule 10A (iii) of the Central

Excise Valuation Rule 2000 are applicable but the provisions of Rule 10A (ii) of

Valuation Rules is applicable. The appellants discharged differential duty on the

final sale value of Principal [VIan ufactr-rrer in addition to duty disclrarged by them

on the basis of value arrived at by their Chadered AccoLrntants. They further

decided not to collect differential duty from their Principal [Vlanufacturer and

decided to claim refund of duty from the department being not agree with the

department's view. Accordingly, all the Appellant approached the same

assessment and preferred refund claims of differential duty paid by them for

different periods during Oct, 2007 to April,2016. Details of the refund claims are

as Tabulated under:-

$tqtn Page No.4 of 16
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1

Appellant No.1

Date of filing of
claim for refund

2

3 16.07 2008 5,400/- Jan-08 tolvlar-08
4 lVl/s. Kich lndustries 27 .04 2008 10,30,543/- Apr-08 to Aug-08

lVl/s. Kich lndustries 04.05.2009

15.03 2010

5,34,1 00/- Sep-08 to lvlar-og
6 IVI/S. Kich lndustries 34,634t-
7 IVI/s. Kich lndustries 16.05.2011 4,808/- Feb-10 to Dec-10

Total 3 3,8 0 ,6 2't /-

A llant No.2

Feb-08 to l\,4ar-081 l\ills. Kich lvlanufacturers 16 09.2008 3,76,477 t-
2 lvlis. Kich IVianufacturers 16.03 2009 46,128t-
3 IVl/s. Kich Manufacturers '15 03.2010
4 IVI/s. Kich [\i]a n u fa ctu re rs

Total
Appellant No.3

Jan-08 tot\ilar-081 lvl/s. Fitwell Technoloqies 10.12 2008

23.03 2009

21,91,301/-
2 Ir/l/s. Fitwell Technoloqies 53,468/- A r-08 to Jul-08

B 069/-

1,09,394i-

3 M/s. Fitwell Technologies 05.06.2009

4 Ir4/s. Fitwell Technol ogres

M/s. Fitwell Technolooies
05.06.2009

5 15.03.2010 49,069/- r-09 to Dec-09

6,884/- Jan-10 to Jan-1 '1

1 ,280t- Feb- 1 1 to A r-11

32,84,465t-

6 M/s. Fitwell Technolooies 15.02.2011

7 M/s. Fitwell Technolog ies 19 08.201 1

Total

Appellant No.4

IVI/s. JaV Bairanq lndustries1 11,81,732t- Jan-08 tol\/ar-08
2 79,7731-

Appeal No.: (i) V2l214IRAJ/2016 (iD V2l215/RAJ/2016 (iii) V2l216iRAJ/2016
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r. No Name of the Claimant

M/s Kich lndustnes

l\41s. Kich lndustries

M/s. Kich lndustries

lvl/s. Ja Ba ran

Total

07 .03 2011

16.07.2008

lndustries 16 03 2009

Period covered

13 96 646/- Oct-07 to Nov-07

3,74,490t- Dec-07

r-09 to Dec-09

Apr0B to Dec-o8
66/- r-09 to Dec-09

788t- Apr l0
4 23 45St-

Au -08 to Se 8

Oct-08 to tVlar-O9

r-08 to Feb-09

12,61,505/-

Oct-08 to Nlar-0g

Amount
RS

29.0 8.2 008

29.08 2008

claims,

Apr-1 1 to Nov-'1 1

Dec-1 5 to I\/ar-16

The adjudicating authority during the course of deciding the above refund

issued a common Show Cause Notice No. V.B4(18)-l\llsc-9/2009 dated

113I

.lan-1 1 to l\,4ar-1 1

a

1

Appellant NO. 5

l\ills. Kich lndustries, (Unit-ll)

lVl/s. Kich lndustries, (Unit-ll)

22.06.2009 6,68,934/-

2 29.03.2010

03.05.2010

14,59,148t- Apr09 to Dec-09

3 tt4/s. Kich lnduskies, (Unilll)
M/s. Kich lndustries, (Unilll)

3,87,792t- Jan-l0 to t\ilar-1 0

4 07.03.2011 22,57,035t- Apr-1 0 to Dec-10

5 IVI/s Kich lndustries, (U n it-ll) 16 12.2011 10,21 991/-

6 I\//s. Kich lnd ustries, (Unilll) 19 03.2012 18,01,640/-

16.04.2012 8,89,649/-

26.02 2013 10,82,816/-

04.06.2013 5,52,351t-

24 12 2014 13 14 4491-

17.06.2014 3,31,522t-

25.02.2015 37.03,087/-

21 05.2015 11,07 ,6451-

1 9.01 .201 6 29,02,398t-

7 I\4i s. Kich lndustries, (Unit-ll) Dec-1 1 to lvlar-12

8

o

N4/s. Kich lndustries, (Unit-ll)

IVI/s. Kich lndustrios, (Unit-ll)

Apr- 12 to Oct12

Nov-12 to lvlar-13

10 Ivl/s Kich lndustries, (Unit-ll) Apr-13 to Oct-13

Nov-13 to l\4ar-1411 IVI/s. Kich Industries, (Unit-ll)

12 Itil/s. Kich lndustries, (Unit.ll) Apr-14 to Dec- 14

13 [,4/s. Kich lndustries, (Unit-ll) Jan-15 to lt4ar-1 5

Apr-15 to Nov-1 514 It//s. Kich lndustries, (Unitll)

M/s. Kich lndustries
(Unit-ll)

15 25.04.2016 25.70.987 /-

2,20,51,4441-

t:$
fls'I
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06.11.2009 to all appellants and a show cause Notice V..18-2407/Ref dated

16 12.2016 to the Appellant No.S proposing to deny the refund craim made by them.

The said refund claims were decided by way of impugned order wherein the

adjudicating aLrthority rejected all above refr,rnd claims

3 Being aggrieved with the impugned order appellants filed appeal on the

following grounds-

(i) The adjudicating authority has erred in rejecting the refund on the

ground discussed in Para 22 and 2g of the impugned order; that the observation of

the adludicating authority that the decision of Hon'ble CESAT, Ahmedabad in the

case of [/l/s. Rolastar Pvt Ltd Does not apply is bad in law .

(ii) The Adjudicating authority erred in rejecting the refund claim on the

ground that the provisions of Rule 10A (ii) of the central Excise Valuation Rules are

applicable to the facts of the case and hence the refund as claimed is not allowed.

(iii) The ground of the rejection of the refund claim that the word "some other

place" would also inch-rde the 'factory of the Principal [Vlanufacture' is erroneous. The

word "other Place" itself indicates that the premises referred is the premises, other

then the premises of the Principal [t/anufacturer.

(iv) The adjudicating aLrthority has ignored the fact that the principle

manufacturer after receipt of the goods undertakes some activity i.e. hand polishing,

branding and packaging with standard accessories and hence it is established

beyond doubt that the goods under consideration even after transferring to the

Principal Nlanufacturer are not sold in same condition as cleared from the appellants

and lrence the provisions of Rule 10A (ii) of the Valuation Rules would not applicable

as the process undertaken by the Principal l\/anufacture does not amount to

manufacturer which is also not disputed by the department and hence Rule B of the

Valuation Rules would not be applicable. Therefore, formula declared by Hon'ble

Supreme Court in the case of tt/l/s. Ujagar Prints and as clarified by the Hon'ble

CESTAT, Ahmedabad would be applicable according to which assessable value

would be Raw N/aterial cost Plus Job Charges only and the duty paid in excess of

such valuation would be refundable to them along with interest as the refund is not

sanctioned within the prescribed time limit.

4. Personal hearing in the matter was attended by Shri Paresh V Sheth on

behalf of all the appellants and he reiterated the grounds of appeals. He also

submitted a written submission pointing out that their case is not covered under Rule

10 A (ii) as principal manufacture are affixing brand, polishing and putting screws &

(.
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other accessories & doing packing before goods are sold. Thus, the goods are not

being cleared as such rhey also conterrded that Rule 1OA(ii) would be applicable if

the goods are cleared to depot/consignment agent from job worker; flrat at the most

they could be covered under Rule l0Aglii) and then flre value arrived at will be lob

worker + material cost only and not the margin of branding and value of accessories

is to be deducted and also cost of freight. shri Sheth referred and relied upon the

case laws of [VI/s. Rolastar Pvt Ltd repoded as 2012 (276) ELT 87 (Tri-Ahd)

confirmed by Hon'ble Supreme Court reported as 2013(298)E.LT. A186 (S C.), fr//s,

lndian Extrusion Ltd reported in 2012 (283)ELT 209(Tri- tViumbai), N/t/s Advance

Surfactants lndia Ltd reported as 2011 (274)ELT 261 (Tri. Bang) and in the case of

lM/s Kitex Ltd reported as 2016 (338)ELT 174(SC).

4.1 . The written submission filed by Shri Paresh Sheth, on behalf of all the

appellant during the personal hearing wherein ilwas inter-alia contended as under.-

(i) All the applicants, prior to 01.04.2007, were discharging duty on the

basis of the formula prescribed by the Honorable Supreme Courl in the case of tVl/s.

Ujagar Prints. On account of introduction of the provrsiorrs of Rule 10A in the Central

Excise valuation Rules 2000 with the fact from 01-04-2007, the applicants requested

the adjudicating authority to assess their returns under the provision of Rule 7 of

Central Excise Rule 2002. The adjudicating ar,rthority clarified that the returns need

not be assessed in terms of the provisiorrs of Rule 7 of Central Excise Rules Tlre

said authority also informed that neither the provisions of Rule B nor Rule 10A (iii) of

the Central Excise Valuation Rule 2000 are applicable but the provisions of Rule 10A

(ii) of Central Excise Valuation (Determination of Price of Excisable Goods) Rule

2000 is applicable. The said contention of the adjudicating authority was not

agreeable and therefore they decided to discharge duty on the final value of l\//s.

Kich lVlarketing Pvt. Ltd., not to collect differential duty from lV/s. Kich lMarketing Pvt.

Ltd. and instead, to claim refund of duty from the departtlent.

(ii) lVl/s. Kich l/larketing Pvt Ltd. i.e. Principal l\,4anufacturer carried out an activity

.1 of affixing brand name, polishing. putting up, screw and other necessary accessories

with the said manufacture goods and then packing. ln other words, the said M/s Kich

N/arketing Pvt. Ltd. was under taking some activity on the manufactured goods,

though not amounting to manufacture, and then was selling the goods jn the market.

(Para 2 of the show cause notice). ln other words the goods manufactured and

supplied to lt/l/s. Kich [/larketing Pvt. Ltd. were not sold in as is condition.

rtg
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(v) The applicants say and submit that crurrng sr-rch process, the preventive

officers visited tlre factory premises of I\I/s. Kich lndustries and alter investrgation,

proposed to club clearances of all other units with the clearance of IM/s. Kich

lndustries. Meanwhile, the department rssuecl show cause notice, proposing relection

of refund claim. since the investigation was under going, the deparlment issued

common show cause notice, proposing rejection of refund claim filled by all the

aforesaid applicants. Pending adjudication of the show cause notice issued by the

commissioner of central Excise, Rajkot, proposing clubbing of clearances of all the

appellants, the show cause notices under consideration were kept in abeyance.

(vi) The show cause notice, proposing crubbing of crearances of ail the

applicants in the clearance value of IM/s. Kich lndustries was adjudicated by the

Commissioner of Central Excise, Rajkot vide Order in Original No. 17 to

20lcommrl2012 dtd. '16-03-2012, The said order was clrallenged before the

Honorable CESTAT, Ahmedabad. The Honorable cESrAT, Ahmedabad set aside

the order vide order dld. 22-11-2012and setiled the law that all the units are

independent units and the clearance clubbed by the department did not correct. The

Honorable Gujarar High court vide order dtd. 10-'10-2013 dismissed the departmental

appeal nLrmber 643 to 648 of 2013 on the ground that the Tax Appeals are not

maintainable and the only remedy available with the department ls to file appeal

before Honorable Supreme Court under Section 35L. The said order was accepted

by the department as informed vide letter dld.24-12-2013 from file no.

3874N16612013-JC. The same is referred by the Honorable Additional Commissioner

in his Order in Original No. 166/ADC(B3)12014 dtd. 06-01-2014 in the case of IVI/s.

Kich lVarketing Pvt. Ltd.

(vii) They referred the decision of Honorable CESTAT Ahmedabad on the identical

issue in the case of IVI/s. Rolastar Pvt. Ltd. reported in 2012 (276) ELT (87) and tM/s.

lndian Extrusions reported as 2012(283)ELT-209 before the adjudicating authority.

FINDINGS

5. I have carefully gone throLrgh the itnpugned order, grounds of appeal, records

of persqnal hearing and written submisston filed by the appellants. lfind that the

moot point involved in the refund claimed by the appellants is valuation of job worked

goods where principal manufacturer, on receipt of said goods, carrying out polishing,

branding, packing with bought out screws, other accessories etc. which activities do

not amount to manufacture, before selling the goods in the market.

i.J
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6. I find that the relevant facts for consideration in the present issue are that the

appellants are manufacturing excisable goods on job work basis and clearing back to

the Principal [\/anufacturer. The Principal [Vlarrufacturer at his end carries out

polishing of said goods, affixing his brand name, packing after putting up screw and

some related accessories before selling the said job worked goods in the rnarket. lt

has not been disputed by the department that the activities carried out by the

Principal [Vlanufacturer is not manufacturing activity and hence tlrey are not Iiable to

pay central excise duty. However, the department is of the view that Rule 10A (ii) of

the Valuation Rules is applicable in this case and the appellants i.e. job workers of

the Principal l/lanufacturer are required to pay central excise duty on the value at

which principal manufacturer sells the goods in the market. To understand the

provisions of Rule 10A(ii) of the Valuation Rules, the same is reproduced below:-

"10A. Where the excisable goods are produced or ntanufactured by a job-worker.

on behalf of a person (hereinafter referred to as Principal Manufacturer), then,-

(i) in a case where the goods are sold by tlte principal nanLfacturer for delivery
at the time af remaval of goads from the factory of jab worker. where the
principal nanufacturer and the bLtyer of the goods are not related and the price

ls fhe sole consideration for the sale, the value of the excisable goods shall be

the transaction valLte of the said goods sold by the principal manufacturer;

(ii) in a case where the goods are not sold by the principal manufacturer at
the time of rentoval of goods from the factory of the job-worker, but are

transferred to some other place f rctn where the said goods are to be sold
after their clearance from the factory of job-worker and where the principal

manufacturer and buyer of the goods are not related and the price is the

sole consideration for the sale, the value of the excisable goods shall be

the normal transaction value of such goods so/d from such other place at
or about the same time and, where sucll goods are not sold at or about
the saflre time, at the tine nearest to the time of retttoval of said goods

from the factory of job-wotker:

(iii) in a case not coveretl under clause (i) or (ii). the provisions af foregoing

rules, wherever applicable, shall mLttatis mttandis apply for detennitlatian af the

value of the excisable goods:

Provided that the cost of transpoftation, if any, fron the prenlises. wl]erefrom

the goads are solcl, to the place of delivery shall not be itlclLtded in the value of

excisable goods.

Explanation- For the purpases of this rule, job-worker means a person engaged in

the manufacture or productiotl of goods on l:ehalf of a principal manufactLtrer, ftam

any inputs or goods supplied by the said principal manufacturer at by any other

person autharized by him."
(Emphasis supplied)

6.1. The reading of Rule 10A (ii) reveals that it applies to deter.mine the

value of the goods in case (i) goocls are not sold by principal manufacturer from the

factory of the job worker and (ii) goods transferred to sotre other place from where

the said oods are sotd. ln the instant case, first condition is satisfied as the goods

are not solci at the factory of the job worker. However, second condition is not

satisfied as the goods returned back to the principal manrtfacturer, which undergo

ag
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fu(her processing and hence the goods sord are not "said goods,,. The word ,,said

goods" used in Rure 10 A(ii) defines scope of Rure 10A (ii) as regisrated, which is that
the manufactured goods creared by job worker are to be sord without undertaking any
process at the hand of the principar manufacturer i.e. going into the hand of the
buyers either fronr the factory gate of the job worker or from any other prace rike

depot or consignment agent of the principar manufacturer in the same condition as
cleared fronr the job worker This is not happening in the present case. To be more
precise, the goods sord by the principar manufacturer are not the,,said goods,,which
are transferred to the them from the job workers since the said goocrs undergo
processes of porishing, branding, packing after pLrtting screws and some accessories
at the end of the principar manufacturer. Therefore, it can not be saicl that the goods

which are transferred to the principar manufacturer from the job workers/ Appeilants

are actually sold as it is or in the same condition. Hence, it cannot be said that the
"said goods" are sord from where it was transferred to by the job worker. The 1ob
workers have not transferred the goods to a selling place but returned to the principal

N,4anufacturer for further processing, however, these processes cro not amount to
manufacture. The essence of RLrre 10A (ii) is that centrar excise duty is to be charged

at the price of the goods sold by the principal N/anufacturer if the said goods are not

subjected to furlher processes.

the job workers are sLrbjectecl

applicable in the present case.

However, in the present case, the goocis cleared by

to further processing. Hence, Rule .,10A (ii) is not

,li:
\!

-tr-$

6.2 The department is proposing that the varue of the job worked goods to

be taken for payment of central excise duty shoLrld be the price at which principal

[,4anufacturer is selling the goocis after carrying out non-manufacturing activrties. lf

tlre deparlment's view is accepted, then the activities undertaken by the principal

nranufacture in form of "Polishing", "Branding",,,placing screws and few bought or-rt

accessories in the packing", and "packing" will have to be considered as

'manufacture' whereas these processes are not manufacture as per section 2(f) of

the Act and these processes are also not cleemed 'manufacture' as per chapter Note

or Section Note. Since the Principal i\/anufacturer is not carrying out manufacturing

processes and this fact has not been dispLrted by the department in the Show Cause

-- - Notice or even in impr-rgned order, then selling price of the Principal lt/anufacturer has

to be considered as inclusive of Trading [,4argin, on which central excise duty cannot

be demarrded. ln this case, job workers i.e. appellants are manufacturer as rightly

held by the adjudicating aLrthority and goods returned to the Principal IVlanufacturer,

wiro undefiakes fudher processes, not amounting to manufacture, then, central

I 14Y.r ,i
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excise duty can't be demanded from Appellant/ job workers at the sale price of the

further processed goods. This situation is best explained as value addition done

outside the factory of clearance of said goods where processes undertaken are not

amounting to manufacture. ln sucl-r a scenario, central excise law does not permit to

charge central excise duty on value addition due to non-manufacturing processes.

This is a peculiar situation not covered under Rule 10A (ii) and this is no more res

integra in light of the decisions of CESTAT and Hon'ble Supreme Court / High

Courts as discussed below:

7. I find that the Hon'ble CESTAT, Mumbai in the case of [t4/s. lndian

Extrusions reported as 2012(283) ELT 209 (Tri-tt/umbai) has discussed the issue of

valuation of job worked goods where goods returned to principal manufacturer, who

had consumed the said goods for packing of their final products. Hon'ble Tribunal in

this case, after discussing the provisions of Rule 10A and Rule B of the Valuation

Rules held that revenue can take recourse to provision of Rule 11 of the Valuation

Rules. Relevant portion of the decision is reproduced below:-

"5.5 l'his'fributul it tlrc cLtse of,ldrtrtce SurJirctcrttts lttdiu Ltd., ciletl sultro, itt

tm identiccrl situatiotl, held that llule 1}A(i) ot fii) ctr Rulc 8 o.f tlte l/alutttiort

Rules will tlot opply in respecl ofjob vorked gnods unstrnted by lhe principul

nrunu;focturcr and not soltl. It was.fitrtlter lpld thut Rule ll will upply it st.rclt

coses atd llet,entrc cott ttkc raccnrrse lo Jn'orisions of lltlc ll tt'hich tulks tfioul

ttsittg rcusotrable neun.\ cu1,\i,\l(nl st'itlt lha prittciltles turcl yertral prttvisiotts rtI

the l/altrtrlion Rtles reacl vilh .suh-seclion (I) of Scctitttt I tl the ('cntt ttl lltcise

Act, 19t1. Keeping this in mind, the rtttio luid dowt Lt.), the llon'ble ,\upt'enrc

Court in the cose of Ltjagar l'rinls :t,ill sqrnrcly dPPl)'. lhot is, lo osLerloitt lllc

assessoble value on the cost of rttu, mttlerials plus proce'ssittg chtu'ge;. Sintilur

view hos been lakcn b), this Tribunal in llrc case oJ PaLco )lletols Ltd. v. Rolslctt'

Pvt. Ltd. (supra1. In lhe light oJ'the,ve tlecisitttts, in llrc i stottt cdse trlso, lle .sctntc

prirrciple x,ill uppb, antl, therein'e. lhe discharge oJ dutlt liahili\' bt' the appcllatt

on lhe bosi.\ of Lljagor Prints .fttnntlo. tltttl is, ort llrc cosl ctf rutt' nrleriols pltrs

job chttrges i.s corrccl it lar. /ccu'dingl),, vc set ttsitlc llrc irttlttrgtrctl ttrdcr at

tllou, lhe appeul trith consequer ial relief, if an.v"

7.1 I find that the Hon'ble CESTAT in the case of [Vl/s. Advance Surfactants

lndia Ltd reported as 2011(274)ELT 261 (Tri-Bang), while dealinq with the situation

where iob worked qoods are further DTOCESSEd bvtheo rincioal manufacturer to

manufacture their final Droducts. has held that neith er Rule 10A (i) nor Rule 10A ( ii)

WAS A licable and the Provisions of Rule 10A l would a Hon'ble CESTAT

also rejected revenue's plea that onty Rule 1 to 10 would apply to follow Rule 10A (iii)

and not Rule 11. lt was held that Revenue has to take recourse to provisions of Rule

11, which talks about reasonable means consistent with the principles and general

provisions of these rules read wi on (1) of Section 4 of Central Excise Act,t
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1944 and therefore ratio laid down by the Hon'ble Supreme court in the case of

Ujagar Prints was held to be applicable. Relevant paras of the judgment is

reproduced below:-

"7.1 lt can be seen from the above reproclLtcecl provisions that provisions of
Rule 10A can be broLrght into play only when there ls a s/tr/allon where excisable
goods are produced or manufactured by a job worker on behalf of a person and
cleared to the buyer of the principal and/or cleared to a depot or a consignment
agent. The intention of the Leoislature was to caDture the tax on the ooods. on
the value of the said ctoods when cleare d to the ultimate cons./mers. ln the case
in hand. we find that provls/ons of Rule 11A(i) and (ii) cloes not arise as has been
recorded bv Lrs in the earlier Daraara0hs. Proyislons of rule 11A(iii) ttets attracted
which talks about a situation where 10A(i) or (ii) c/oes nol aanlv. The said
orovision lii) verv clearl v mandate that in a case not covered uncler clause (i) or
(ii). the arovisions of foreooino rules. wherever anolicable shall mutatis and
mutandis apolv for cletermination of value of the excisable qoods. This woLtld
indicate tltat lhe Uovisions ol Cerftral Excise Valuation (Determination of Price of
Excisable Gooris) RU/es. 2000 has to be oone throuqh seriallv. lt is not the
Revenue's case that provrslons of Rules 3, 4, 5, 6 and 7 would also apply in this
case. Revenue ls of the view that provisions of Rule I will apply ln order to
understand the Revenue's case, we reproduce the provisions of Rule 8.

7.2

8.1

10. ln yet another case, lhrs Tribunal has very clearly helcl that provisiotls of
Rule B not applicable to a situatiot) of 1ob worker. The said ratio of the judgment
is reproduced as Ltnder .-

9

'D

'4. Rule B of the Valuation Ru/es reads "Where the excisable
goods are not sold by the asse.ssee but are used for consumption
by him or on his behalf in the production or manufacture of other
afticles, the value shall be one hundred and fifteen per cent of the
cost of production or manufacture of such goods." For the
provision of this rule to apply, therefore, two requirements are to
be fulfilled. The first is that the excisable goocls tltat fre assessee
manufactures are not sold l:y him. The second ls that they must
be "used for consLtmption" either by him or on his behalf in the
prodtrction of nanufacture of other articles. While the first
condition is fulfilled, that there ls no sa/e by the assessee, the
second that the goods are ntanufacturec! by the assessee are
used or, as the rule says, "coltsr/med" by the assessee or on his
behalf in the prodttction of ntanufacture af other articles clearly will
not apply. The goocls that were usecl by the appellant in the
production of finished goods werc not those that were
ntanufaclured by the supplier of the raw material. The Circular of
the Board 619/10/2002-CX dated 19-2-2002 reDorted in 2002
fi_!9) E.L.T. T28 nrovicles that oods manufactlrred on iob workal

wottld have to be valued in terms of Rule 11 read with Rule 6 of
tlte Valuation Rules "read with" the iudqment of the Supreme
Cottft in Uiactar Prints I td. - 1989 (39) t.l r 493 and Pawan
Biscufts Co. Pvt. Ltcl. - 2000 (120) E.L.T.24. ln Ujagar Prints, tlte
Sttpreme Couft said that value for assessmenf of the goods
manufactured by a job worker will consist of the total of the cost of

#i:/"
91
/a
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raw material, manufacturing cost a/id the manufacturing profit
Rule 11 is residuary rule determining the value. ln other words
the value of such qoods nanufact ttred on iob work will be
qoverned bv lhe tatio of the iudontent of the SuDTene Court in
Uiaqar Prints."

11. That still /eaves us witlt a question of ltow tlrc delent nation of value has to

be done as provided under Rule 1)A(iii). BV elintination of Rale 2 tpl! ASlhey
mav trct a)Dlv in a situation like in tltis case t)rovls/ons of Rule 11 will aoolv and

Revenue has to take the recourse lo provlslons of Rule 11 which talks al:oLrt

usurc reasonable tneans consislel,t wiLlt llrc rtrincinles ancl oeneral nrovisions of
Ihese rules read witlt sub-secllon (1J of Section 4 of Central Excise Act 1944

KeeDino this in ntind. we find thaL lhe ralio laid down bv fhe Hort'l.tle Supretne

Couft in fhe case of Uiaoar Prints and followed b v various otlrcr decisions of this

Tribunal and acceoted bv Revenue in their various Circulars will souarel artnlv

i.e. to ascertain the assessa/:/e value on the cost of materials p/us processlng

charoes. ln our view, the app ellants have been con'ectlv valuatinq their products

bv adoptinq this method."
(Emphasis Supp/led1

7.2 I find that a decision of the Hon'ble CESTAT in the case of [//s. Kitex

Ltd reported as 2008(225)ELT 446 (Tri-Bang) upheld by the Hon'ble Supreme Court

reported as 2016(338) ELT 174 (S.C.),has held that where activity carried out by the

principal manufacturer does not amount to nranufacturer, the value to be adopted is

only the value at the end of the job workers premrses and valuation adopted by the

.job worker on the Apex Court's decision in the case of tt//s. Ujagar Prints The

relevant portion is reproduced as under.-

"2.The Tribunal in the itnlsugned judgnent has arrived at a finding that
after receiving tlte product from job worker, at whose end excise duty is
duly paid, the assessee srirp/y culs lhem lnlo Dhotls and, therefore, in

lerms of Rule 12(B) read vtith Circular No. 557/53/2000-CX, dated 3-11-
2000, it will continue to l:e classifiable as fabric untler Chapter 52/54/55

and such a process undeftaken bv the appellanl does not anloLtnt to

manufacture. The relevant discussiorr in this behalf reads as under : -

"Tlrcr efore. wltert tlrc job worker refur/??s li le processed
qoods lo the appellants, thal attrcunls lo clearcnce and the
dutv liabililv ctvs{allizes at lltat staoe. As aer the Board s
claiificatiori ancl the circular lssued l/re vbluation s ttotrc
on fhe basls
Pdnts case.
payntent of d
loD cnarges.

of the princip les enunciated in the
Th

Ujagar
ted for

ls ba.sl.s of tulv
Aft

ltc raw tnaletials cosl p/us the
at means t

er tecetvl) the materials

he value to be adop

the a ellant

se//s lhe sanle. //? that process, defiritelv llrcrc is value
addition bit in teins oJRile l2E andnte Board's Cirjula
LIle VatUe to De aoopteo B onlv te vallte at le end ot the
iob workers prelr?ises. Moreover, the /rrocesses

simplv cuts them an pac s e111 An en erca e

undeftaken bv the appellant do not amount to
manufactL!re. Therefore

/-sc a e
1n e enl at) o

we hold that the a ellants
lt IA correc atl ete ls no nlerl

e revetlue or lx lllq c Ltty ta v ot1

complelely against the provisiotts of Rule 128 re
Board's Circular. Tlrcrefore. llrc rnaior dernand attt
to Rs. 46 lakh camrct be sustairrcd.'

the sale value o{ lltc qoods sold ltv Llrc appellattL. Thal is
ad witlt
ounting

i.:,.}.J..
*i
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3.We have gone through Rule 12(B) as well as the Circular reliecl upon
by the Tribttnal and fitld that the said Rule as yuel/ as the Circular are
rightly interpreted by the Tributal. We, thus, clo not find any merit in this
appeal and the sanre ls, accorclingly, c/lsmissec/. "

(Emphasis Supplied)

B. ln ligltt of the various judgments as discussed above, I am of the considered

view that Rule 10A (ii) will not be applicable in the appellants cases and view taken

by the adjudicating authority is contrary to the intention of the legislation and

provisions in the central excise law. Since, Rule 10 A (ii) is not applicable, valuation is

to be adopted by following Rule 10A (iii) of the Valuation Rules as it is nobody's case

that Rule 10A (i) is applicable in the instant case. Rule 10A (iii) stiputates to apply

provisions of foregoing rules, wherever applicable, mutatis rnutandis for

determination of the value of the excisable goods. lt is not the department's case that

provisions of Rules 3,4, 5, 6,7 & B would apply in this case and hence valuation is to

be determined by applying residuary RLrle 11 of the rules, which says as under:-

"RULE 11: lf the value of any excisable goocls cannot be determined
under the foregoing rules, the value shall be deterntined using reasonable
,?ears col]sisfe nt with the princides and general proyislons of lhese rules
and sub-section (1) of section 4 of the Act."

8.1 I find that Rule 11 refers to determination of the value by using

reasonable means consistent with the principles and general provisions of Rules and

Section 4(1) of the Central Excise Act, '1944. ln this regard, I rely Hon'ble CESTAT's

judgment in the case of N,4/s. Advance Surfactants lndia Ltd (supra), wherein it has

been held that the ratio laid down by the Hon'ble Supreme Court in the case of M/s.

Ujagar Prints will squarely apply to ascertain the assessable value of the traded

goods. Therefore, I hold that adjudicating authority's view to deny the refund adopting

Rule 10A (ii) is not correct, legal and proper. lt is not forthcoming from the impugned

order that the adjudicating authority has looked into the valuatjon adopted by the

appellant, claimed to be in line with the ratio laid down in the case of [//s. Ujagar

Prints. Therefore, I set aside the impugned order and allow the appeal by way of

remand. The adludicating authority shall decide the refirnd amount considering the

, valLration adopted by the appellant and principles as laid down by the Hon'ble
,- \.,t\

'f I SLrpreme CoLrrt in tlre case of lVl/s. Ujagar Prints

9. The decision of the Hon'ble CESTAT in the case of CCE, [/eerut Vs.

Singh Alloys (P) Ltd. reported as 2012(284) ELT 97 (Tri-Del) has held that

Commissioner (A) has power to remand even after amendment of Section 35A(3) I

also rely upon the decision of the Hon'ble Tribunal in the case of CCE, fi/leerulll Vs.

*
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Honda Seil Power Products Ltd. reported as !1013 (287) ELT 353 (Tri-Del) wherein

similar views have beenr paraphrased in resp,ect of inherent power of Commissioner

(Appeals) to remand a case. Further, thr: Hon'ble Gujarat High Court in Tax Appeal

No. 276 of 2014 in respect of Associated H ctels Ltd. lras held tirat even after the

amendment in Section 35A(3) of the Central Excise Act, 1944, after 11.05.2011, the

Commissioner (Appeals) would retain the powers ol remand.

10. ln view of the above detailed discurision, I set aside the impugned

orders and remand the matter bacli to the lower adjudicating aurthority, who shall

verify the correctness of the valuation adoptecl by the appellant and the principles laid

down by the Hon'ble Supreme Court as held hereinirbove and slrall decide the refund

claims of the appellants within 3 rnonths prassing detailed speaking orders after

offering fair and reasonable opportunities to tire apprellants.

11. The appeals filed by the appeliants stand disposed off in above terms.
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Plot No. 76 to 89.

S No. 3B/1,

Bhaichand Mehta lnd Estate,
Vavdi,

Rajkot.

Itil/s. Kich [t/]anufacturer, New
Kailash Society, Yogeshwar Road,
Opposite Nagbai lnd,

Dhebar Road South,
Atika,

Rajkot.

lVl/s. Fitwell Technologies P Ltd
Yogeshwar [Vlain Road,
Opp. Nagbai lndustreis,
Atika,
Dhebar Road (South),

Ra kot
M/s. Jay Bajrang lndustries,
Yogeshwar Main Road,
Dhebar Road(South),
Atika, Rajkot
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E I\//s. Kich lndustries (unit-ll) Plot
NO. 76 to 89, S No.38/1,
Bhaichand lrilehta lnd Estate,
Vavdi,
Rajkot

M tuq as+fia 1Xftc -rr I

-dre d b€, t zq ,

s{;i izlr ,

slr$-d;4 *f,dr Sus S€lc, aT-dS, {1;r+tc

Copv to:

'1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
3) The Assistant commissioner, GST & central Excise Rajkot Division-|, R;jkot.
4) Guard File.
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