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Arising out of above menlioned OIO issued by AdditjonaUJolnl/Deputy/Assislanl Commissioner, Cenlral Excise / Service Tax,

Rajkoi / Jamnagar / Gandhidham

3r+d-m-dt & qffi 6r ara q-u qar /Name&Address of the Appellant & Respondent :-

M/s. Rajhans Metals P. Ltd.(lbrmerll,knorvrr as Rajhans Alloys I']. l.td), Plot n-o.3985,

GIDC Phase - III, DARED,,Janrnagar 36l 004

as ]{drr(sfr.f,) * EqFra 6ti .qBa ffitu+ at$ } 3qr|fd vfusrff / qrfufi{lT + 6EaT lrfid Erq{ ${ F6dT tt/
Any person aggrieved by lhis Order in Appeal may file an ippeal lo the appropriate authorily in lhe lollowing way.

(A) SrsT slF{ ,*-d-q ric]( 11.6 (.d tfl6{ lrffiq;qrqrtlrror S cla J{lir +f,rq 3?qE ?FE 3{ftfr{r' 1944 6T urr 358 }
J-{n-i-\.q ft".T Xtufr{F'1994 ff r,'rfl 86 r,:razla ffifua T,rd Al r S6fl t ,/

s-ffR Tidc, 3{sfld ($fid), rro+tc rEnr qfua /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

Appeal to Cusloms, Excise & Service Tax Appellale Tribunal under Section 358 of CEA, 1944 / L,nder Seclion 86 of the
Finance Act, 1994 an appeal lies lor-

{rfi-6{nr rFr6a t Fqi;lrd Exff ffsi dlFr rIF6 A;frq raqrad {-{ \.d *dr6{ }$rfr-q [q]1t-r{ur fi frr}c ff6 a-€ dr{ ;
2. :m. ilqa, a5 DF&, 6i fi * qrB{ r/"

The special benci of Cusloms. Excise & Service Tax Appellale Tribunal ot Wesl Block No. 2, R K. Puram, New Deihi in all
mallers reaLng Io crass,ircal on a.rd valdalror

lqt4a qffdd l(a) * {dI' aq 3,'ft1 * r.I4r ?rc sxfi 3rfr S-s-r ?F6. n?rq raqE 9i"6 cd d- 6{ sSr&q ;{lq1R6$T
(it€|.) €r qf9!r a'ffq fffe{r, , ff$q rd, -{qr*T }ra{ rrsrdt }I6nffdr;- r...ii Ar i* qrGE t/

To lhe Wesl regional bench of Crrstoms, Excrse & Service Tax Appellale Tribunal (CESTAT) at, 2nJ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals olher lhan as menlioned in para- 1(a) above

lrrraT, .qrain n] & FFet }f-ic rJEd -a;t fi ?r 4-;erq :Iilz rF* tyfar ?aFrdilT. 2001. F ?rc 6 &-rfr,td ftnft" 16!
7rq sq.T fA-3 rd qF q?q- t {3 T}fu .n .Ir.c I trd d aq t FF (.6 o-F r, s1l. T6r,.q? FF fr,cirr qrg 4I nr7l
rttr aznqr :rar s,Irfl. rll 5 ,rE ql ttrF 6n. 5 rrg 5E- q_ 50 Fr{E Fcr, z }llrm 50 aro rw t'ltlJo a * FffeL 1.0OO/-

{qi 5 000/- Fft }'!r{ l0 000/ 5rd F, ?!ifi{ FFr rF+ At rF rara a}; ?tifua 16 qr rrrrrra, rqta Iffiu
;,rrqlfuiTo- $ ?r€- + {lFnr4 J-?rrR & .{I, € iqpl * €fr?,.4 eir + &4 e{,r 7'Jr t@IrFfa l-s grEz idrr Bq- trar rrfFq r

}IdQa nqr 6r ,{4dd, f6 6] r€ ?rer_ s d6n afd! TdT ffia:rffiq arqrFr+{,Jr *r 9ngl RIa t | +iFra 3nirr (€a 1ff0 &
?c j{r-a.- ui +"F.Fr 500/ rc( at ftttt, rra ,rfl {1;{ dFr t/

The appeal to lhe Appellate Tribunal shall be frled in quadruphcale in form EA-3 / as prescribed under Rule 6 ot Cenlral
Excise (Appeai) Rules, 2001 and shall be accompanied againsl one which at leasl should be accompanied by a fee of Rs.
1,000/ Rs.5000/, Ps.10.0001 where amount of duly demand/interest/penalty/refund is upto 5 Lac.. 5 Lac lo 50 Lac and
above 50 Lac respectively in lhe iorm ot crossed bank draft in favour of Assl. Registrar of branch ol any nominated pubtic
seclor bank of lhe place where lhe bench o, any nominated public sector bank ol the place where the bench of the Tribunal
is srluated. Application made for granl of slay shall be accompanied by a iee of Rs 500/,.

'#rn 
;?,r{tr6{ur i rrFer xqn ?,a ytj'-re 1994 SI uI 86(t) s }rflta E-arar 1M. 1994. + fr{s 9 ) + ia

firr?a gqr S I.5 ii T.1 cfdqr i fr .fl r+-rl r.d ,€s Fr:r B-€ flrdr,* ft-f€ 3r{rd f,I ,rfi F. JFAI q? eru p rr.e it
(rtr,i t rq cA effrFra 6i-$ arG!) nk i ii t 6E t aq ir+ cfr * srq, a6i d-drs{ *t xir ,.qrq *r at4 *{ arqr Taqr

rrdr rcTr 5 drs {r rtr8 6F 5 arq Ew qr 50 arE Tc\. dr6 imqr 50 drs rcq t 9fu6 t ai ra?r: 1,000/, rsi, 5.000/_
tub ,rqa' 10 000/ Ft 6r ?uf9r .lIr srFd- I cF r-rfr alr ?rrtitd ?Ia, 6l ,qara riaftr xffia arqr,ilEr{u ;6i arg- #
F6rre T5ltrr + rE c ffi en FrdG;.i etr + f6 rdm glt tqrc+c +* E*. #w 

"q, 
,- 

"rGa. 
I FaAa E.qz fiT;rrrora

*s fI is rrol * EtaT qrfdE aa sititrra :iffiq ;arqEor"r f,,r rrqr FaF t ; Qrrra rqer (€i jnfu + i*,' rrlca-qr * r-rrr
500/ 6q( +r fftli{-d qn6 Trn 6{ar Eirn ti

The appeal un.ier sub seclion (1) of Sectron 86 of lhe Finance Acl, 1994, to lhe Appettate Tribunal Sha be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of lhe order aPpealed againsl (one of which shall be cerliiied copy) and should be accompanied by a fees of Rs.
10001 where the amounl ol se^'ce tax & rnlelest demanded & penally levied of Rs 5 Lakhs or less. RS.5OO0/ where lhe
amount of service tax & rnlerest demanded & penally levied is more lhan five lakhs but not exceeding Rs. Fitly Lakhs,
Rs.10,000/- where the amount of service tax & rnlerest demanded & penally l€vied is more lhan fifty Lakhs rupees, in the
form of crossed bank drafl in favour of the Assistanl Regislrar oI the bench of nominated Public Sector Bank ol the place
where lhe bench of Tribunal is siluated. / Applcation niade for granl of stay shall be accompanied by a tee of Rs 5001.
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(iii)

lea yfuftqq, 1994 *r rnn 86 *r ]c,ifliTy) (2) e-d (2A) t lia:ta.S 8r 44 3rq-f,, tEmr lM.. 1994. * A-r& 9(2) sd
9(2A) + -.f, Eqiitd cqr ST.-7 ,i fi il sii,t oii rqt qrq j{r{{d fi-Aq r;!ra trFqi r1Er lrEFd (3r+m). iaq,a!l{ ns
aEm clfta 3,'rA$ fi cliiqt S{r4 *t (rrrt t' r.s cft rfrFI-a FtJr arB() .]i{ :ngff -drff Edrrr+. 3rqFd Jrr,'sr 3cEfi, +#rT
tcr4 1c6/ e-dr6{, +):rSSq dmfofi{ur fi }r+{a eJ 6ri aT f !r aa ald }rte; fi q1A aff €1q;t rft-,;r 6aff, Fffi-r /
The appeal under sub seclion (2) and (2A) of the section 86 lhe Finance Act 1994, shall be filed in For ST7 as prescribed

under Rule I (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Cenlral Excise or Commissionet, Cenlral Excise (Appeals) (one of which shall be a cerlified copT) and copy of the order
passed by the Commissioner aulhorizing the Assislanl Commissioner or Depuly Commissioner of Central Excise/ Service Tax
lo file lhe appeal belore the Appellate Tibunal

dI-nT rli+ idq r.cl( rFs qd t-nrF{ }trlq cfir!,{sr {tr+.-) & cF }'S-dt t, For} fi d;ffq r.qe sf6 nfuftfq i944 fr
uRr 35qE +'3ia+a, ii 8I ffi{ nfuB-{E. 1994 6r rniT s3 * lrfr+a d-{F.{ 4} 1{l ai{. A ,ri t, $ rnapr + qft r,.ffiq
crfufiror fr }qd q.=ra sErr 3;ctE 1.6/rtdr d{ fii?r * 10 eftrla (to"/"), s{ rr4 lti E,ttdr id-dTE-d fr, <r E++, rs +rfr frCl-ir
FfalEd t, Fr llrrdra lfiqr q, ssri-Ffi aq rnx * 3jrd-J 3-flr is rri lTe lrl|Fd aq inr rs qiG lw t itrr+ a ttr

A;frq riqrE :]Fs !.d d-dr+{ * 3ia4a 'nr?r R\, ,rc ?reF- i h;a ?nffa t
(i) sRI 11 a t siTria a6s',

(ii) M. nqr fr * af ,m* rn
{iii) ffir asr 1M * ftqlI 6 & liarta eq rs-g
- qeri {d fr iff qffi } crdqra ffiq (ri. 2) nJilfr-{F 2014 n }Tix t T+ Edl l,ffiq qrFl-firt + $FET ft-nr$i-a
erqa rS ci 3rqrd +t aFl r€i n/

For an appeal Io be filed before the CESTAT. under Seclion 35F ot the Central Excise Acl, 1944 which is also made

applicable lo Service Tax under Secuon 83 of ihe Finance Acl. 1994, an appeal against this order shali lie before the Tribunal

on payment of 10% of lhe duly demanded where duty or duty and penalty are in dispute, or pendlty, where penally alone is rn

dispule, provided lhe amounl of pre'deposil payable would be subjecl 10 a ceiling of Rs. 10 Crores,

Under Cenlral Excise and Service Tax. "Duty Demanded" shall include

(i) amounl determined under Section l1 Di

(ii) amount of erroneous Cenval Credit takeni

(iii) amounl payable under Rule 6 of lhe Cenval Credil Rules

- provided furlher lhat lhe p.ovisions of this Seclion shall nol apply to the slay applicalion and appeals pending before

any appellale aulhority prior lo lhe commencemenl of lhe Finance (No.2) Acl, 2014

rfia (r6rt 4) lr$qrur sr}(a :

Reyision spplication to Gov6mment of lndia:

fl It?- & f{te,!T q'fi-nr ffifue FrEd d. A+fq raqrd ?16 lJfufuF, 1994 A L,r4 35Et & clrn qa4. t }rara lr{l
trn-a, rrra ri-n q B'aTur 3{r}da ierg ii'-,? rr'-a, -.ru 'airz- .d!F FFd. f{F aE era-a r.Fe ,cF, ,{i iiFs-1,0001 e''

A-qr 3.ir qrfdr't / -

A revision applicalion lies to lhe Under Secretary. lo the Government of lndia, Revision Application Unil, l\,linistry of Finance,

0eparlmenl of Revenue, 4th Floor, Jeevan Deep Building, Parliament Slreel, New 0elhi-110001, under Seclion 35EE of the

CEA 1944 in respect of lhe lollowlng case, governed by firsl proviso lo sub'section (1) of Section-3sB ibidl

sia tr'a i FFSi {6sa * Flri i ra 4FF? F-tr Frd +t F+-S firI6lri t rdt, qF * trTrrE }. Cf? q Bni JIa +.Tqd u-(

Rr hd r.+ lrsTt-rr i {Et }IER Ijc oE;rri } atfld ,-m erfl rF Aqr,cRtF a.F * rJl|{{o t C{rd furf F,rur* ar

ii;S ri<n rn r n.ci e fii;rd J, nird nrr

ln case of Lny loss of gtods. where lhe loss occurs in lransil from a Iaclory lo a warehouse or 1o anolher factory or from one

warehouse io anolher during the course of processinq of the goods in a warehouse or in slorage whelher in a faclory or in a

walehouse

Hrd & drd{ G-ff {rq qr- *r +} Frdrd sr B Ta -+ 
Aryur ,i trard art ald q{ ,rh 4t A-di-q' r.q1( TF n g. (ft-A-d) }

FrFi *. + t{'rF + drfl F"S rt q" elr al fua S i-zt Pt ,

ln case of rebale of duly of excise on goods expoded to any counlry or lerito.y oulside lndia of on excisable material used in

the manufaclure of lhe goods which are exported lo any counlry or ierrtory outside lndia.

qr? 3?q,E er6 fir trrdr4 lfir R-fl rr.? * aJE{, eqrE qr rICIa 4t nr FdIa EiqT ?w it /

ln case of Ooods eiporled outside lndia expon to Nepal or Bhulan, wilhoul paymenl of duly.

pftr.rpn+r;cr.refi+}.elJrflalF&r'"iEqa).?-c'qftfi+eGftr}."F;?qEtrellT6anETffJEi],trtrt
rirerr .t r.r-a rn*a1 I -ca'il h,a vgfrqp {a. 2r, 199s 6'trr 109 } rdrJl F-{d fr 4i a,ts :'rrq rratftfi q{ T ard F

srltd t+ic 4r' et/
Credit of any duty allowed to be ulilized towards paymenl of excise duly on final products under lhe provisions ol lhis Act or

the Rules nrade there under such order is passed by lhe Commissioner (Appeals) on or atler, lhe dale appoinled under Sec

109 ot the Finance (No2) Acl, 1998

J!-tr€d 3nnd4 6r d sfa-qi eq{ TiEqT EA,s ii, q} fi A;A-q rrclTa ?i-F (3drd) F-qqid&, 2001, * B{n I * li?rtd frBft.z t,
5c arirr * {iissr * 3 nr6 * 3i 4-d'*t;rff rR!- l Jqi-+.d lni-i & qFr {fr 3ntlr a 3rffd rdir ff ai cFqi TiF-'n a a#}

''IBc, 
pnr fi A;frq rfl]a 116 }ieq-rp 1944 ff tr,]- 35-EE * -aa ?t-t?a n+ * }IErrl }, &trl aPtrrJ IB 6I q.ft

Ea-ra A irff qrfrqt / -

ihe above applicalion shall be made in duplicale in Form No EA'8 as spec;tied under Rule, I of Cenlral Excise (Appeals)

Rules 200'1 wilh,n 3 monlhs from lhe dale on v/hich lhe order soughl lo be appealed againsl is communicaled and shall be

accompanied by two copies each ol lhe OIO an,l O.der'ln'Appeal ll should also be accompanied by a copy of TR-6 ChaLlan

evidencing payment of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944, under lrajor Head of Account.

-/te]lo- J'r&fra + Fra ffifua Fntitd r.6 ft lrffdt fr sr$ nrF. ,

iti fara r+a (.6 dr{r stri {l f,s$ FJT fr d qn 2oo/ 6r ,I4?IB F$-qT Tlq fR qfa {idra (iifi !-+'drs 5F} i tqrEr d
xqt tooO -r rr slrr ? E-T TT r

The revrsion applicalio.r shall be accompanied by a fee of Rs. 200/- where lhe amounl involved in Rupees One Lac or less

and Rs. 1000! where lhe amount involved is more than Rupees One Lac.

qe rg xr*r i'Fa F;{ .}-a]li 6r €-Fr&er t a'i q;ia qa {rh t ftfl er;4 iF trrFra. -q{{a 6a S B-qr gla- qr?A I ls rE }.

& 6c ]h f ?@r -# *ri i ffii + +n q::rer-fr vffis azfiF.rrr ii r.+ I#e qt H'lr rr+r F r'6 Jn+.a e{ 7r'1 t ' /

ln ca'se. if the order covers various nunbers ot order in Original, fee for each O.l.O should be p6id in lhe aforesaid manner.

not withslanding lhe fact that the one appeal to the Appellant Tribunal or lhe one application to lhe Cenlral Go\4 As the case

may be, is rllled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/_ for each

q!nr?rli)-d -q'.qrna:16 Jtuffff 1975, * vlq$r * n4€rI {m 3{rA{ sa er4a lnhr +'r cfr c{ A-if1ta 6.50 sqi +r

;trrqlFrq erEF fafF. a;fl Frar arRI r /
One copy-of apptrcalron or O.lO. as rhe case may be, and the order of the adjudicating authority shall bear a cou fee stamp

of Rs 650 as prescribed under Schedule-l in lerms ol the Courl Fce Act,'1975. as amended.

Sffr ?ri6.  drq rFr4 ?16 \rd tr{.r{ 3ffiq anqtfi-6{q (6r{ Efu) F?.flr{ft, 1982 t aFrd !i lr;a riql?ra sl4di a;l

€trada 6d arn fui d:ir ft rara gr+6a G,qT;naT tl /
Attenlion js also invited to the rules covering lhese and other related nratlers conlained in lhe Customs, Excise and Servlce

Appellale Tribunal (Procedure) Rules 1982.

j"q 3dffiq qrMI 4t Jdlf, ETfu.d 6.d n {iiifud aqrqfi, ft-qd .dtr rd}a-rs crEllai + RT, 3r.ltar:ff trrnn-a' ad-e6c

www.cbec.gov.in 4J its {s-A t i
For lhe et;borate. detaited rnd talesl provisrons relaling lo tiling of appeal lo lhe hiqher appellate aulhority the appellanl may

rerer lo Il"e Depalme'rla' websrlp , /wv, cbec oov.il

(v)

(vi)

(D)

(E)

(F)

(G)
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Appeal No: V2l212|RAJ/2016

:: ORDER IN APPEAL ::

Mis. Rajhans Metals Pvt Ltd (formerly known as M/s. Rajhans

Alloys Pvt Ltd) Plot No.3985, GIDC, Phase- lll, Dared Jamnagar 361004

(hereinafter refened [o as 'the appellant') has filed the present appeals against

the Order-ln-Original No. DC/JAM/03i2016-17 dated 09.08.2016 (hereinafter

refened fo as "the impugned order") passed by the Deputy Commissioner,

Central Excise Division, Jamnagar (hereinafter referred fo as "the lower

adjudicating authority").

2. The facts of the case are that the appellant is engaged in

manufacture of excisable goods falling under Chapter 74 of lhe Cenhal Excise

Tarff Act, 1985. During the course of CERA Audit it was found that the assesee

has wrongly availed the Cenvat credit of the service tax paid on insurance

services used to insure the goods meant for export. The insurance of goods was

beyond the port of export i.e. the place of buyer in foreign destination. Audit was

of the view that the since the services were utilized beyond the port of export, it

cannot be considered as input services in terms of Rule 2(l) of the Cenvat Credit

Rules, 2004 (hereinafter referred to as 'CCR,2004) as services are used beyond

the place of removal. The appellant was issued show cause notice demanding

the wrongly availed Cenvat credit amount of Rs.1,30,691i- during the period from

April, 2011 to March, 2016 under Rule '14 of the CCR,2004 read with Section

11A of the Central Excise Act, 1944 (hereinafter referred lo as "the Act"). The

lower adjudicating authority adjudicated the show cause notice vide impugned

order and confirmed the demand of Rs.1,30,691/- under rule 14 of the CCR,2004

read with Section 11A of the Act and also interest and penalty under Section '1 14

and Rule 15 of CCR,2004 read with Section 11AC of the Act.

3. Being aggrieved with the impugned order, the appellant preferred

the present appeal, inter-alia, on the following grounds:

(i) Export consignments were insured at the time when the goods

were still lying in the factory premises and exported goods covered under

insurance starting from the factory premises to the foreign destination.

(ii) Cenvat credit of services tax paid on any "input service" was

available to them as per Rule 3 of the CCR,2004.

Page No 3 of 10
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(iii) The definition of input service can be effectively divided into three

parts i.e 'main part', 'inclusive part' and 'exclusion part'. Each part of the

definition of input service should be considered as an independent benefit of

concession (unless covered under exclusion part) and if an assessee can satisfy

any one part, then credit of the said input service would be available. Cenvat

credit of insurance services availed by them are covered under 'main part' of the

definition, wherein any service used by the manufacturer, whether direcfly or

indirectly, in or in relation to the manufacture of the final products has been made

eligible for Cenvat credit; that without insurance cover they can't export their

products in foreign territories thereby reducing the manufacturing activity and

hence the services are directly related to manufacture of final products; that

insurance services are integrally connected with manufacture and sale of

products and has direct relation between insurance services and goods

manufactured by them. They relied upon the Hon'ble Bombay High Court's

decision in the case of M/s. Coca Cola lndia Pvt Ltd reported as 2009 (15) STR

657(Bom.) lt is further submitted that services received by them are also not

covered under'exclusion part' of the definition

(iv) Allegation that insurance services for export consignments were

used beyond the port (place of removal) is untenable in law as subject goods

were insured before their dispatches when they were still lying in the factory

premises; that eligibility to avail credit of any service depends upon the point of

time and place where such services was availed and not upon the time and

places till services were utilized. They further rely upon the following decisions:-

(a) M/s. Alstom T & D Ltd - 206(41)STR 646 (Tri-Chennai)

(b) M/s. Gobind Sugar Mills Ltd -2015(38)STR 68 (Tri-Del)

(c) M/s. Vijay Cotton & Fibre Co - 2014(36)STR 1164(Tri-Mumbai)

(v) Expenses incurred by the appellant for above services are part and

parcel of their'cost of production' which, in turn, is the basic component of

'assessable value' of final product and therefore denying cenvat credit on the

same is unsustainable.

(vi) They also pointed out arithmetical inaccuracies of Rs.1 5,040/- to

submit that actual disputed credit amount for the period 201-12 comes to

Rs.1,15,651/- as against Rs.1,30,691/-. The appellant submitted that the lower

adjudicating authority has incorrectly found that the figures of credit availed were

provided by the appellant only; that in fact the disputed amount of credit was

4
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worked out by CERA audit officers; that mistake at the end of CERA objection

can be seen from the facts that for the financial year 2011-12 disputed credit

amount is worked out @12.36% as against the rate of service tax prevailed in

that financial year of 10.30%;

(vii) The impugned order is partly barred by limitation as extended

period of limitation cannot be invoked in as much as monthly returns prescribed

to submit consolidated figures of credit and nothing prevented the department

from calling the details of input services' on which credit was availed; that the

appellant was under bona fide belief that credit of service tax paid on subject

'input services' was available to them; that their records are regularly audited by

the department and availment of Cenvat credit on such insurance services were

never objected. They relied upon the Hon'ble CESTAT's decision in the case of

Mis. IMTR Foods Ltd reported as2014 (312) ELT 730(Tri-Bang.)

(viii) lt is also contended that recovery of interest and imposing penalty

was not sustainable as recovery of Cenvat credit itself is not sustainable.

4. Personal hearing in the matter was attended by Shri Dinesh Kumar

Jain, Chartered Accountant, on behalf of the appellant who reiterated the

grounds of appeal. He submitted that goods were dispatched from the Jamnagar

factory premises and exported from Mundra/Kandla port; that place of removal

for export will be Mundra/ Kandla that insurance taken from the factory of

Jamnagar and hence credit availed from Jamnagar factory onwars will be

available as held by CESAT in the case of M/s. Alstom T &D Ltd reported as

2016(41) STR 646 (tri-Chennai) and Hon'ble High Court of Bombay in the case

of M/s. Coca Cola lndia Pvt Ltd reported as 2009(15) SR 657(Bombay); that

insurance was taken before export took place and goods were taken out of

Jamnagar factory that in view of above, Cenvat credit taken on Service Tax paid

on lnsurance premium is available to them.

FINDINGS

5. I have carefully gone through the facts of the instant case, the

impugned order, appeal memorandum and records of personal hearing.

6. The issue involved in the matter is that whether the appellant is

eligible for Cenvat Credit of service tax paid on lnsurance Service utilized for

export of goods or not.
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7. I find that the definition of "input service" under Cenvat Credit

Rules, 2004 provides as under:-

"Rule - 2 (l) 'input service' means any seruice, -

(i) used by a provider of output service for providing an output

(i0

servtce; or
used bv a manufacturer. whether directlv or indirectlv. in or in
relation to the manufacture of final products and clearance of
final oroducts upto the D lace of removal.

and includes seryices used in relation to modernization, renovation or
repairs of a factory, premlses of provider of output service or an
office relating to such factory or premlses, adverlisement or sa/es
promotion, market research. storage upto the place of removal.
procurement of inputs, accounting, auditing, financing, recruitment
and quality control, coaching and training, computer nefuvorking,
credit rating, share registry, security, buslness exhibition, legal
seryrces, inward transpoftation of inputs or capital goods and outward
transportation upto the place of removal; but excludes seryices, -

(A) specified in sub - c/auses (p) (zn), (zzl), (zzm), (zzq), (zzzh) and
(zzzza) of clause (105) of section 65 of the Finance Act
(hereinafter referred to as specified services/, ln so far as they are
used for -
a) construction of a building or a civil structure or a paft thereof;

or
b) laying of foundation or making of structures for supporl of

capital goods,

except for the provisions of one or more of the specified
seryices; or

(B) specified in sub- clauses (d), (o), (zo) and (zzzzj) of clause (105)
of section 65 of the Finance Act, in so far as they relate to a motor
vehicle except when used for the provision of taxable services for
which the credit on motor vehicle is available as capital goods; or

(C) such as ,hose provided in relation to outdoor catering, beauty
treatment. health seryices, cosmetic and plastic surgery,
membership of a club, health and fitness center, life insurance,
health insurance and travel benefits extended to employees on

vacation such as Leave or Home Travel Concession, when such
serylces are used primarily for personal use or consumption of
any employee."

( Emphasis provided)

7.1 Clause (ii) of the above definition reveals that 'input service' is

restricted to services used up to the place of removal. The appellant has

contended that the services are availed and utilized when the goods exported are

lying in the factory. However, I find that the said insurance taken by the appellant

is mere a business transaction as much as the payment is made to the service

provider lnsurer whereas services of insurance is effectively ,*O ,,,1::."_:::::

6
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reaches foreign port i.e. beyond the port of export which is the place of removal. I

find that CBEC vide Circular No. Circular No 999/6/20'15-CX, dated 28-2-2015

(F.No. 267113/201s-CX. B) has issued clarification, which is as below:-

" Attention is invited to Circular No. 988/12/2014-CX, dated 20-10-
2014 issued from F. No. 267/49/2013-CX.8 [2014 (309) E.L.T. (73)]
on the above subject wherein it was clarified that the place of
removal needs to be ascertained in terms of provisions of Central
Excise Act, 1944 read with provisions of the Sale of Goods Act,
1930 and that payment of transport, payment of insurance etc are
not the relevant considerations to asceftain the place of removal.
The place where sale takes place or when the propefty in goods
passes from the seller to the buyer is the relevant consideration to
determine the place of removal.

2. ln this regard, a demand has been raised by the trade that it
may be clarified that in the case of exporis, for purposes of
CENVAT credit of input serurces, the place of removal is the port or
the airport from where the goods are finally expofted.

3. The mafter has been examined. /l ls seen that section 23 of the
Sa/e of Goods Act, 1930 provides that where, in pursuance of the
contract, the seller delivers the goods to the buyer or to a carier or
other bailee (whether named by the buyer or not) forthe purpose of
transmission to the buyer, and does not reserve the right of
disposaf he is deemed to have unconditionally appropriated the
goods to the contract, and therefore, in view of the provisions of the
Secflon 23 (1) ot the Sale of Goods Act, 1930, the propefty in the
goods would thereupon pass fo the buyer. Similarly, section 3g of
the Sale of Goods Act, 1930 provides that where, in pursuance of a
contract of sale, the seller is authorized or required to send the
goods to the buyer, delivery of the goods to a carrier, whether
named by the buyer or not for the purpose of transmission to the
buyer, or delivery of the goods to a whaiinger for safe custody, is
prima facie deemed to be a delivery of the goods to the buyer.

4. ln most of the cases, therefore, it would appear that handing
over of the goods fo the carrier/transporter for fufther delivery of the
goods to the buyer, with the seller not reserving the right of disposal
of the goods, would lead to passing on of the propefty in goods
from the seller to the buyer and it is the factory gate or the
warehouse or the depot of the manufacturer which would be the
place of removal since it is here that the goods are handed over to
the transporter for the purpose of transmission to the buyer. lt is in
this backdrop that the eligibility to Cenvat Credit on related input
seryrces has to determined.

5. Clearance of goods for exports from a factory can be of two
types. The goods may be expofted by the manufacturer directly to
his foreign buyer or the goods may be cleared from the factory for
expott by a merchant-expoder.

6. ln the case of clearance of qoods for export by manufacturer
ex orte shipping bill is filed by the manufacturer expofter and
goods are handed over to the shipping line. After Let Export Order
rs lssued it is the responsibilitv of the shiopinq line to ship the

porter havino no control overqoods to the foreion buver with the ex
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the ooods. ln such a situation, transfer of orooe ftv can be said to
have taken place at the poft where the shtpptnq bill is filed bv the
manufacturer expotTer and place of removal would be fhls
PorUICD/CFS. Need/ess to sav. eliqibilitv to CENVAT Credit shall
be determined accordinolv.

7. ln the case of expott through merchant exporters, however, two
transactions are involved. Frrst ls the transaction between the
manufacturer and the merchant expoier. The second transaction is
that between the merchant exporler and the foreign buyer. As far
as Central Excise provisions are concerned, the place of removal
shall be the place where the property in the goods passes from the
manufacturer to the merchant exporter. As explained in paragraph
4 supra, in most of the cases, this place would be the factory gate
since it is here that the goods are unconditionally appropriated to
the contract rn cases where the goods are sealed in the factory,
either by the Central Excise officer or by way of self-seating with the
manufacturer of expott goods taking the responsibitity of sealing
and certification, in terms of Notification No. 1g/2004- Central
Excise (N.7.), dated 6-9-2004, etc.

8. However. in isolated cases, ft may extend fufther also
depending on the facts of the case, but in no case, lhis place can
be beyond the Porl/lCD/CFS where shipping bill is filed by the
merchant exporter. The eligibility to CENVAT Credit shail be
determined accordingly."

(Emphasis supplied )

7.2 lfind that CBEC has very categorically addressed this issue and

clarified at Para 6 of the circular that cenvat credit would not be allowed once the

'let export order'is issued. lfind that in the case on hand, insurance services are

extended beyond the time and place of "Let Export Order,,as it is meant for

insurance of exported goods after the export took place. I am, therefore, of

considered view that appellant is not eligible for credit of service tax paid on

rnsurance servtces

7.3 As regards, reliance placed by the appellant on various decision, I

find that the definition of input services" are changed w.e.f . 01 .04.201 1 by virtue

of amending notification No.3/20'1 1-CE(N.T.) dated 01.03.2011. prior to

01 .04.2011, words and phrase "activities relating fo busrness" was included in the

inclusive part of the definition of lnput Service whereas decision of Hon'ble

Bombay High Court in the Case of M/s. Coca Cola lndia Pvt Ltd reported as

2009(15) STR 657(Bom) was given in that background. The appellant has relied

upon the decisions in the case of M/s. Alstom T & D Ltd and in the case of M/s.

Gobind Sugar Mills Ltd. However, it is not forthcoming that these decisions are in

respect of Cenvat credit pertaining to period after 01 .04.2011 . l, therefore, hold

that these case laws are not applicable in the present case.
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8. As regards issue of limitation, the appellant has contended that

prescribed Monthly return refers only consolidated figures and department was

free to inquire detail; that Audit of their records has earlier done by the

department and hence the practice adopted by them was known to the

department. ln this regard I am of the view that appellant can not hide behind the

argument of format of Monthly returns and to suggest that department was free

to inquire in this regard. lt is highly unacceptable and beyond logic to believe that

department can go for inqurry in each and every case of consolidated information

provided by the assesse. As regards reliance placed upon the decision of

Hon'ble CESTAT in the case of Mis. MTR Foods Ltd reported as 20.14(312)ELT

730 (Tri-Bang), I find that this decision is given in the context where assesse was

furnishing details of credit under Annexure 10 under Rule 7 prevailing at the

material time, which is not the case here. Therefore, the said case law is not

applicable to the case on hand.

8.1 Further, I am of the view that barely producing the records before

the Audit officers, does not mean that the matter relating to the present

proceedings being disclosed by the appellant. ln the circumstances, I do not think

that appellant can derive any benefit by mere raising technical point of earlier

Audit. The audit is being conducted on selective criteria and mere production of

record books before the departmental officer for audit does not tantamount to

disclosure of facts. The departmental officers carry out test checks of the records

with selective & limited purposes and therefore, it cannot be said that all the

records are audited. My views are supported by the decision of Hon'ble CESTAT

in the case of M/s. Agrico Engg. Works (lndia) Pvt. Ltd. Reported as 20OO(122)

ELT891 (Tribunal) wherein it is held that visit of departmental officer for limited

purpose cannot tantamount to disclosure of facts by the appellant.

" ll.The contention of the appellanls ls a/so that the goods were
marked with 'BM' and'ESCORT'with bold lefters and which were
visible with the naked eyes and the officers of the Revenue visited
the factory at various times. Therefore, suppressrb n cannot be
alleged. There is nothing on record to show that appellants ever
disclosed the fact of clearing the goods with the trade ma*s of
others to the Revenue. Therefore, in absence of this evidence, the
assessee cannot argue that Revenue was aware of this fact. The
purpose of visit of Excise Officers was limited and there is nothing
on record to show that ever Revenue authority pointed out this fact
to the appellants and even after the discovery of this fact, the
Revenue has not taken any action.
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I ln view of the foregoing discussions, I am of the considered view

that the disputed service does not merit consideration as 'input service', since the

impugned service has been utilized beyond the place of removal. Accordingly, I

reject the appeal filed by the appellant.

g.t $ffi 6-dRr E-$ 6r er$ $fa +r Bceffi gr{tfd dfi* t fu -qr drdr t r

9.1 The appeal filed by the appellant is disposed off in above terms.

\x11-

(g'err

ry+-d (3rtrtr)

Bv R.P.A.D

To

IMls. Rajhans tVletals Pvt Ltd
(formerly known as M/s. Rajhans Alloys Pvt

Ltd)

Plot No.3985, GIDC, Phase- lll,
Dared, Jamnagar361004

dTt' {rdts fraq er ff
udtd 4 3qzq,

dB{6ffi Ss- ilr,

Et-s , ara-*rt 3Et oou

Copy to:-
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Assistant Commissioner, GST & Central Excise Division, Jamnagar

4. Guard File.
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