I (3
QO THE COMMISSIONER (APPEALS) GST & CENTRAL EXCISE,
it mar St v @ wEE | 2™ Floor, GST Bhavan,
T i B 02 Race Course Ring Road,
TFHNE  Rajhor — 360 001

ele Fis No (0R1 - 24779522441142  Emnil! cexappealsrajhotiingmuil com

.
P Gl
ifaeeg zrd v &1, gan - o
T e wEE FEm - b ficp
Mpral” Filie Mo x__,h.ruﬁ (118 M ke
V2212 RANG W | DCIAMON 20 6-17 (90,0820 6
I

T FOE FEY AT (Order-ln-Appeal No. )
RAJ-EXCLS-000-APP-042 -2017-18

Date of Crder Date of ssue:

FAR AW, e (3nfiw), T gan wi |
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

Cl W quﬁ-nwm_-mﬂmm_mmgmmq,mt.'imﬂjndmmlmmﬂ&ﬁrﬁ
P W e
Attty o of aboee monioned 00D ssued By Adddorell o TiopuiyAsaisinn CommsponeT, Cenirsl Excces ! Serics Tac
Aajom | Jamragee | Gamiiem

T ydEEat & ofEE @ A 08 T Name&Address of the Appellant & Respondent -
M/'s. Raghans Metals P, Lid,(formerly known as Rajhans Alloys P Lid), Plot o, 3985,
ol Phase - 1L DARED, Jamnagar 361 (04

EA kWA & it s S Seetatee aihd o suses aieeh ¢ wlienT & e e R a e B
Ay parkon afgneved by meE O n-Appesl mgy Be an appoal W the appoprads authonly 0 B Tolowesg way

(&) it 7T S s e vd ewee wdtar sroiteee & el wdte, SR e o EffRew 1044 &t 35E E
sy i T eftfEae 108 o g B et SreiRfe oy B om0

Anpanl o Cusioera, Expse & Ssvoe Tae Agpsitale Trbunal andés Sechon 598 of CES. 1944 [ Linder Sechon 585 of o
Feidngd Acl, 100 & Bpjbal 166 oo -

iil wite= FFoEa F AELUS FR AR e A e EE T i i et - By d, i Sl A
& e B wrw mb Brelk, w2 o ol efew

The specal bench of Costeess. Eacrie & Sevvee T Appelate Trbunal of ‘West Biock Mo 2. B Puaram, MNew Defhi b ab
mallers mialiag 6 damizaton & vaksshon

i st gftoe ted & st o oelet o oew E=Eh e s & s mn few pidy smafers
fmpdE) @ wfraa enfe ohfar | gSee e aEaEnd e e - Bpeaty Bt o Il mir o

T Ing Wesl regecal pench of Costord, Ewca & Senace Tox Appeflale Tnbunal (CESTAT) al, @ Fiase, Bhaumal Bhawan,
Agaren ARmgatanad-FA0000 ;o cape 0l sppeals ofay uan @3 meslionad B pace- 1op above

LL AT MR & e e UiEE et & e Geie Seey e et Rreeed, 2000 & e 0 & ppe el e
mit e EA-) = oaw oiAmt & g A T | AR &R RE UE O & e, 3F 0 see ) o e B mta
AT TR RN POT 5 OAT WOMER e 5w ew m 50 Ry oene o ees A0 mrowan ¥ owfow § A eEe 1000

W, 8,000 wE @ 10,000 wwe = fmafor @ i = e o e o wEftE e
EnarETT 8w & mrows i & s @ el o T & & o =k el g B et orie
L LT W AT, B wnan & e e o el rdide mamnitere @ owmw fRue 0 T EEE 6 e R
T o3 & e S = a Fedfie wes e s o

The apoes w ing Appeivin Tribunn! smsl oo fien 0 guEdrupicms @ Wem EA-3 | @9 prescibed ender Bule & ol Sl
Excssa [Appaal) Fules, 2000 and shal be sccomponied agarel one wiech ot leas! shoulll be necompared by o fee of Az
10000 Re 5300 By 10000: whsew amounl ol gty demandmierestpealyfefiond is upto 3 Lac. = Lec M 50 Lae and
soose 50 Lae respecivwly in ihe form of clossed bak &epfl @ Uveoud ol Assl Fegetar of banch of any nomiated pubdc

saciar Donk of the place whane he beach of any noomested public sechor Daei ol ™o place wheie o Senes ol the Trbon
18 siusfed Applcation made fof gt of slay shal e sccomponesd By @ lee ol Fa S50

il FoTEE et & omae el By pSEmr 180 € o At F Eae aweer Temmel 1004, & Bow 0 F AR
Fuhfm oy 874 & wr oftet o & @ o v meR oy Bee ebw & Rag e B B om f EEeE e
i & vw ol sETE e ol iR o # s @ = ove ull & o, e A 8 B oo & & o S e
TR, FIT L ATE W Ve & § AW W om B0 @R iU A pmw 50 AT wET W @t AT e L000n smd 5000
F yEr 10,000 MFmMﬁ#mmmAmnqmm.mmmwﬁm=
aEeE T & 59 F ST R o7 & 3 T w ey i g fem A Wik R P & s
a0 Y vp o A g wEe a@p ety s #limmllmnmntmNmﬁqm-nTm

Tee mjpenl wnder sub sechon (1] of Secnon B6 of ma Feesce B2l 10 o e Appeials Tobunol Ssall e Med o
nquadngpieass o Foem S T.5 BE peellidedkd wnde R W) of e Serrce Tax Roles, 1954, and Skl be Scompanisd [
Loy of the onfer appodiod agamsl {one o shich ekl Dg canified oyl ond  should be socomipinesd by & fwes ol Ha
PHHL: wisdem Tha Gmauni pl gervics S 8 meeps] fernended & operally wyisd of P B Lakhs o less A 50000 whem ihe
amiount o sewvice fn i imeesi cemacded 4 penady levied 8 moes an five lskhs Bot nol escopding Fs Fily Laka,
His 10,000 whisw ma ambdinl of sefvige e & misresl damanded & penaily lrand I8 mewm ihan &y Lakhs rupges, m thi
lotin of croseed Dank df o Gevow o the Asseiaml Aegistar of ihe bench of nominaled Publc Secior Hank ol the oaee
g 1he Seeth ol Trlnal 1§ sated. | Apphcation made for grand of wisy shall b secompdnisd By 8 fes of S 8000

..1.



1V

i

i)

(ch

ili

i

1]

fiwl

il

i)

o)

{E}

i)

i

'_.r

-
o

e W 13 o om BE 47 gmamndt 1) re 2A & S of B omlt edw dwrer Trmmed, tooe i Ons w2 wE
B2A) & e PURE o BTLT & 6 @ wEn v sl s b=l N W UE S ), ST g e
mn aiftd ke o St e & et 0 oow off wanfine mmmmmqﬁmm,bmf
mwm.ﬂ.mmﬁwﬂmnm-mummnﬂmm#mmm..

The oppenl undar sub sochgn (2] amE (24) of the secion 88 the Finonce Act 1994 whall be Med 9 For 577 a8 presoibed
wces S 8 (1 & D2 of i’ Servics Taa Pukes, 1984 and shall be accompanind By & copy of crder ol Comesasionss
Ceminl Eicsp or Commissionar. Cendnl Exces [Appeahd jone of which ahall be o cerled copy) mnd copy of The eedm
peased by the Cowsssionar seinaotiping the Assisaest Commonessr of Depoly Commzioner of Cpiml Excusd’ Semsice Tox
& Tie ™o appenl befoe Be Appniate Tnbunai

e, il TE e i el et & SR eld & med & b T g Fifee
ot 35w & a3 B St wftfrem 18 8 wn g3 b ol fwier W2 0 w8 mE B gE s & ST
s & gl =t FAT S Hﬂmtlﬂﬂﬂlﬂ'ﬂhl_ﬂmn!m’.hm aw Ems
et b o syt Tem wr, ok B gm o & sdE e T oant o antie do ol ew et e @ it 2 o
Dy SrE . HeE v Ay & e e fer g o o i B
M AR R
ikl wirde o ok we oy
i i Fe framl & Gl 5 W etE b oaes
wnd up B pw inn & o el e 3 oS 004 & encE & gt Sl s oftelt & e B
Few B 0ol o m oAl gy
For an appenl 1o ba filed helom e CESTAT onom Gocion 356 of fhe Ceeienl Eachs Aol 1044 whseh @ dlas made
nppbcoble (0 Serace Tan wnder Settson B of ihe Frmance Aci P854, an sppeal ogaimid this ondor shad e bedome Ihe Trikunal
on papmanl gl 0% of e duly demanded where duty or duty and peraily are m dspule, or penalty, where panaity alone s in
fdpule, rovided the svoon] ol pre-depodil payable would be subject jo o cotling of Bs 10 Cames,
Undet Ceanirad Excesg #sd Service Ton, "Duly Desacded” shall include
0 mmount delaminad sder Sechons 17 O
[EH amiint ol sricheiul Oeaval Cresi 1Rksn,
i) amount payably under @ule & of the Convel Credd Aulas
prosided farther th W prosisione of this Seclion shall nol apply 0 he g2y BppScmiss and appesE pendng belos
a0y apprinle suthanly pnor 1o Be commbncemend of B Financo (hed) A, 08

1,

WA T i s

Ravipma 16 Geosipment of india:

¥H OHWEN mmmﬂ.mmgm.lm #1 um 3I3EE & oW F HAEF HUT

ﬁm , Gy e e, Ber wwen, e whft #€am, Fow #v g THE T AR -1 PO0OY,
LR i

A revimon appiceton hes Sa the Linder Seceiary, o fw Gowermment ol india, Fevmon Applcefion Unig, Minemry of Fiaence.
Department of Revenue, &h Flotr, Jesvan [eep Buildng, Pafament Sieel. Mew Delhe 110001, ender Sechon 15EE of the
CEA 1024 i eoadsbct ol tha Iplowing cass, gavininsd by el peovso o ssssiion (1] of Sectes 350 i

oft e & fEh see & = A a3 Bt =7 ot B wmaet @ Men oo b ooeEe B 2 o Ol s emEn ow
hmﬂnﬁi;gimmm i gt or el oamme e 3 & I ore & gwesre @ gFma, TR Sermme Or
Bl amm oo & & wmmt i T

i cese of sy boaa of goods, wheve the oSS oocurs 8 ireoal] bom 8 Mooy o 8 saishouse oF lo §sothel lecsoty of Irdm ane

warpliou®s i ancises diting e cournia of poceasing of Pe posds B 8 warsnouse of B Floage whathe n g ooy o o B
warehnise

A & o my = w Tl w7 i R & it & epE e owE o BN A B e 2 i &
?thMWﬂhﬂﬁﬂH#l‘rﬁhf e

uft s aEe e aest T A St W pr i G SEne AT Se S R R
ir esee of goods RXpomsd puisice india oxpor B Nepal or Beotan, wilhoul ayment o iy

ﬂhmtmmhmummmmnMH;ﬂmmﬂtmm#ﬂ!mﬂ:
G

m#ﬂ %Imtmwm (s, 7). thog & unr 108 & gam B ab o s e (=
W
Ceedi ol oy duly mlowed o ba wlued tsands payment of oxcioe Suty on final products under e provisions of s Act @

fu Fusss madn thare e such oides B passed by ihe Comvmauoier (Appenltl o9 o e e dete saponml onder Se
105 -of = Financo (Ho.2) &g TOOR

e RER @ B o TR D EAE & F 1 A TP e Tmnilt, 2007, & Braw § & iw MR R

F wbn ik A & 3 B & 5t o wh oifgs | e W e e R W Ere & o e g & ok

ﬂﬂlﬂiﬂ%%ﬁ?ﬂhﬂ.lﬂﬁ“ﬂﬂ*ﬁﬁﬂﬂﬁ!ﬁ#ﬂﬂ*ﬁﬁ oAt g TRE W W
1/

nfr g ww & = anibt wy wirde A e N & E ] o o & T ane offd s oaen @
i) mn&-u?ﬂnmmhmmﬁmmrnmwﬂﬂ#ﬂnI'HEEI'IFFI!EHII-'
" , i the mder covess wAfous fenbeis o eeder- in Oeiginal. ine for soch 010 should be oeid 5 == afsesaid manae
mqn-l;rrlurlmrghunmhmmﬂuﬂnﬁwﬂuﬂﬁmﬂlwhmmmhlhlﬂlmEﬁ'ﬂ;*III‘I'II:HI
may be. is fled o meed scrplons work T excising A | iakh fee ol Ax 1005 So esch

mmmrm L WIS ol B e i FEE TR omwe e & oA ow Beile 50 e e
mqﬂm Eran w1 | :

Ore mopy of appicaon of O10. 88 Ms e mig be. and the crder of T adjudealing sholly shall bas B Gour lon B
gl s 650 a5 peescribed wnder Schedule-l in ferms of the Coud Pos A=t 1975 as amended.

#= v e TEE T oW TawT FdEm AetEeer et B sl 138 o offtm o0 s oFoE EEE
nftnt st ad Braat 48 it o tine el O e R

&neniace @ sl Ewtind o 8w nles covenng Tese eed olher elaied mabers contmined in e Oustorm, Lacse and Serais
&ppebain Trbual (Rmosdiin) Fules, 083

ron bl nfRE % wdw afle st & eafhn s, B A aleee wweet & T, ndtemlt Seestn Seagy
wowew Chec gov in o A et F 0 Y

For the albwmie; deinfed 3nd imiesl provisinas pelaling in Tlng of appeal ko T Segher appeinle pulhonty, e appeian may
relp 80 tha Deparonenal wohsite waw chec gos in
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:: ORDER IN APPEAL ::

M/s. Rajhans Metals Pvt Ltd (formerly known as M/s. Rajhans
Alloys Pvt Ltd) Plot No.3985 GIDC, Phase- Ill, Dared Jamnagar 361004
(heremnafter referned fo as 'the appellant’) has filed the present appeals against
the Order-In-Onginal No. DC/JAMI03/2016-17 dated 09.08.2016 (hereinafler
referred fo as “the impugned order’) passed by the Deputy Commissioner,
Central Excise Division, Jamnagar (hereinaffer referred to as “the lower

adjudicating authority”).

2 The facts of the case are that the appellant is engaged in
manufacture of excisable goods falling under Chapter 74 of the Central Excise
Tarff Act, 1985. During the course of CERA Audit it was found that the assesee
has wrongly availed the Cenval credit of the service tax paid on insurance
services used fo insure the goods meant for export. The insurance of goods was
beyond the port of export i.e. the place of buyer in foreign destination. Audit was
of the view that the since the services were utilized beyond the port of export, it
cannot be considered as input services in terms of Rule 2(1) of the Cenvat Credit
Rules, 2004 (hereinafter referred to as "CCR,2004") as services are used beyond
the place of removal The appellant was issued show cause notice demanding
the wrongly availed Cenvat credit amount of Rs.1,30,691/- during the period from
April, 2011 to March, 2016 under Rule 14 of the CCR, 2004 read with Section
11A of the Central Excise Act, 1944 (hereinafter referred lo as “the Act’). The
lower adjudicating authority adjudicated the show cause notice vide impugned
order and confirmed the demand of Rs 1,30,691/- under rule 14 of the CCR, 2004
read with Section 11A of the Act and also interest and penalty under Section 11A
and Rule 15 of CCR, 2004 read with Section 11AC of the Act

3 Being aggneved with the impugned order, the appellant preferred
the present appeal, inter-alia, on the following grounds:

(1) Export consignments were insured at the time when the goods
were still lying in the factory premises and exported goods covered under

insurance starting from the factory premises to the foreign destination

(i) Cenvat credit of services tax pald on any “input service” was
available to them as per Rule 3 of the CCR 2004,

Fage Mo 3 of 10
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{iii) The defintion of input service can be effectively divided into three
parts e ‘main part, ‘inclusive part’ and ‘exclusion part’. Each part of the
definition of input service should be considered as an independent benefit of
concession (unless covered under exclusion part) and if an assessee can satisfy
any one par, then credit of the said input service would be available Cenvat
credit of insurance services availed by them are covered under ‘main part' of the
definition, wherein any service used by the manufacturer, whether directly or
indirectly, in or in relation to the manufacture of the final products has been made
eligible for Cenvat credit; that without insurance cover they can't export their
products in foreign territones thereby reducing the manufacturing activity and
hence the services are directly related to manufacture of final products that
Insurance services are integrally connected with manufacture and sale of
products and has direct relation between insurance services and goods
manufactured by them. They relied upon the Hon'ble Bombay High Court's
decision in the case of M/s. Coca Cola India Pvt Ltd reported as 2009 (15) STR
657{Bom. ) It is further submitted that services received by them are also not
covered under ‘exclusion part’ of the definition

() Allegation that insurance services for export consignments were
used beyond the port (place of removal) is untenable in law as subject goods
were insured before their dispatches when they were still lying in the factory
premises; that eligibiity to avail credit of any service depends upon the point of
time and place where such services was availed and not upon the time and
places till services were utillized. They further rely upon the following decisions -

(a) Mis. Alstom T & D Ltd - 206(41)STR 646 (Tri-Chennai)

(b) M/s. Gobind Sugar Mills Ltd -2015{38)STR 68 (Tn-Del)

(c) M/s. Vijay Cotton & Fibre Co - 2014(36)5TR 1164(Tr-Mumbai)

{v) Expenses incurred by the appellant for above services are part and
parcel of their 'cost of production” which, in turn, is the basic component of
‘assessable value' of final product and therefore denying cenvat credit on the

game s unsustainable.

(w1} They also pointed out arithmetical inaccuracies of Rs 15,040/- to
submit that actual disputed credit amount for the period 201-12 comes to
Rs.1,15651/- as against Rs.1,30 691/ The appellant submitied that the lower
adjudicating authority has incorrectly found that the figures of credit availed were
provided by the appellant only. that in fact the disputed amount of credit was

Fage Mo 4 of 10
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5
worked out by CERA audit officers; that mistake at the end of CERA objection
can be seen from the facts that for the financial year 2011-12 disputed credit
amount 15 worked out [@12.36% as against the rate of service tax prevailed in
that financial year of 10.30%,

{vii} The impugned order s partly barred by limitation as extended
period of imitation cannot be invoked in as much as monthly returns prescribed
to submit consohdated figures of credit and nothing prevented the department
from calling the details of ‘input services' on which credit was availed: that the
appellant was under bona fide belief that credit of service tax paid on subject
input services’ was available to them: that their records are regularly audited by
the depariment and availment of Cenvat credit on such insurance services were
never objected. They relied upon the Hon'ble CESTAT's decision in the case of
M/s. MTR Foods Lid reponted as 2014 (312) ELT 730(Tri-Bang )

{vin) It is also contended that recovery of interest and imposing penalty
was not sustainable as recovery of Cenvat credit itself is not sustainabie.

4 Personal hearing in the matter was attended by Shn Dinesh Kumar
Jain, Chartered Accountant, on behalf of the appellant who reiterated the
grounds of appeal. He submitted that goods were dispatched from the Jamnagar
factory premises and exported from Mundra/Kandla port; that place of removal
for export will be Mundra/ Kandla that insurance taken from the factory of
Jamnagar and hence credit availed from Jamnagar factory onwars will be
available as held by CESAT in the case of M/s. Alstom T &D Ltd reported as
2016(41) STR 646 (tri-Chennai) and Hon'ble High Court of Bombay in the case
of M/s. Coca Cola India Pvt Ltd reporied as 2008(15) SR 657(Bombay); that
insurance was laken before export took place and goods were taken out of
Jamnagar factory that in view of above, Cenvat credit taken on Service Tax paid

on Insurance premium is available to them.

FINDINGS

5 | have carefully gone through the facts of the instant case, the

impugned order, appeal memorandum and records of personal hearing.

5] The issue involved in the matter is that whether the appeliant is
eligible for Cenvat Credit of service tax paid on Insurance Service utilized for
export of goods or not.

Page Mo 5of 10
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T. | find that the defimtion of “input service® under Cenvat Credit
Rules, 2004 provides as under -

“Rule = 2 (I} input service’ means any service, -

(1) used by a provider of output service for providing an oulput
sernvice. or

() used by a manufacturer, whether directly or indirectly, in or in
relation to the manufacture of final products and clearance of

final ucls upto the place of val

and includes senices used in relation fo modernization, renovation or
repairs of a factory, premises of provider of oufput service or an
office refating to such factory or premises, advertisement or sales
promotion, markel research, storage upto the place of removal,
procurement of inpuls, accounfing, auditing. financing, recruitment
and quality control, coaching and fraining. computer networking,
credit rating, share registry, secunty, business exhibition, legal
senvicas, inward transportation of inpufs or capital goods and outward
fransportation upto the place of removai, but excludes services. -

(A) specified in sub - clauses (p), {zn), (221}, (zzm), (zzq), (zzzh) and
(zzzza) of clause (105) of section 65 of the Finance Act
(hereinafter referred to as specified services), in so far as they are
used for -

a) construction of a building or a civil structure or a part thereof
or

b} laying of foundation or making of stuctures for support of
capital goods,
except for the provisions of one or more of the specified
Services; or

(B) specified in sub- clauses (d). (o), (zo} and (zzzz)) of clause (105)
of section 65 of the Finance Act, in so far as they relale to a motor
vehicle excepl when used for the provision of taxable services for
which the credit on motor vehicle is avaiiable as capital goods; or

(C)such as those provided in refation to outdoor calering, beauty
treatment, health services, cosmelic and plastic surgery,
membership of a club, health and fitness center. life insurance,
health insurance and fravel benefits extended fo employees on
vacation such as Leave or Home Travel Concession, when such
services are used primanly for personal use or consumption of

any employee. "
| Emphasis provided)

ﬁJﬂ 74 Clause (i) of the above definition reveals that ‘input service' |s
restricted to services used up to the place of removal. The appellant has
contended that the services are availed and utilized when the goods exported are
lying in the factory. However, | find that the said insurance taken by the appellant
is mere a business transaction as much as the payment is made to the service

provider Insurer whereas services of insurance is effectively used till the goods
Page Mo & af 10
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7
reaches foreign port i.e. beyond the port of export which is the place of removal. |

find that CBEC vide Circular No. Circular No. 998/6/2015-CX, dated 28-2.2015
(F.No. 267/13/2015-CX. B) has issued clarification, which is as below -

“ Attention is invited to Circular No, 988/12/2014-CX. dafed 20-10-
2014 issued from F. No. 267/49/2013-CX.8 [2014 (309) EL.T (T3)]
an the above subject wherein it was clanfied that the place of
removal needs to be ascertained in terms of provisions of Central
Excise Act, 1944 read with provisions of the Sale of Goods Act,
1830 and that payment of transport, payment of insurance efc are
not the relevant considerations to ascertain the place of removal
The place where sala takes place or when the property in goods
passes from the seller to the buyer is the relevant consideration fo
determine the place of removal

2. In this regard a demand has been raised by the trade that it
may be clarified thal in the case of exports. for purposes of
CENVAT creaif of input services. the place of removal is the port or
the airport from where the goods are finally exported

3 The matter has been examined. It is seen that section 23 of the
sale of Goods Act, 1830 provides that where, in pursuance of the
contract. the seller delivers the goods fo the buyer or to 5 camer or
other bailee {whether named by the buyer or not) for the purpose of
transmission o the buyer, and does not reserve the nght of
disposal, he is deemed fo have unconditionally appropnated the
goods fo the contracl, and therefore, in view of the provisions of the
Section 23 (1) of the Sale of Goods Act, 1930, the property in the
goods would thereupon pass fo the buyer. Similarly. section 39 of
the Sale of Goods Act, 1830 provides that where, in pursuance of a
contract of sale, the seller is authonzed or required to send the
goods fo the buyer. delivery of the goods to a camer, whether
named by the buyer or nol for the purpose of fransmission (o the
buyer, or delivery of the goods to a wharfinger for safe custody. is
pnima facie deemed fo be a delivery of the goods fo the buyer.

4. In most of the cases, therefore, it would appear that handing
over of the goods to the carmerftransporter for further delivery of the
goods fo the buyer, with the seller not reserving the night of disposal
of the goods. would lead to passing on of the properly in goods
from the seller to the buyer and it is the factory gate or the
warehouse or the depot of the manufacturer which would be the
place of removal since it is here that the goods are handed over fo
the transporter for the purpose of transmission to the buyer. It is in
this backdrop that the eligibility to Cenvat Credit on related input
services has to determined.

3. Clearance of goods for exports from a factory can be of two
types. The goods may be exported by the manufacturer directly to
his foreign buyer or the goods may be cleared from the factory for

export by a merchant-exporter.
@r Mjl_- = 6. In the case of clearance of goods for export by manufacturer
e exporter, shipping bill is filed by the manufacturer exporter and
goods are handed over to the shipping line. After Lel Export Order

Is issued, it is the responsibiity of the shipping line fo ship the
goods o the foreign buyer with the exporer having no conirgl over

Page g, 7of 10
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8
the goods. In such a situation, fransfer of property can be said fo
have faken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this
PortICDVCFS, Neediess to say, eligibiity to CENVAT Cradit shall

be determined accordingly.

7. In the case of export through merchant exporters, however, two
transaclions are involved. First is the transaction between the
manufacturer and the merchant exporter. The second fransaction is
that befween the merchant exporter and the foreign buyer. As far
as Cenfral Excise provisions are concemed, the place of removal
shall be the place where the property in the goods passes from the
manufacturer to the merchant exporter. As explained in paragraph
4 supra, in most of the cases, this place would be the factory gate
since it is here that the goods are unconditionally appropriated to
the contract in cases where the goods are sealed in the factory,
either by the Central Excise officer or by way of self-sealing with the
manufacturer of export goods laking the responsibility of sealing
and cerfification, in terms of Nofification No. 19/2004- Central
Excise (N.T ), dated 6-5-2004, elc

8 However in isolated cases it may extend further also
depending on the facts of the case, but in no case, this place can
be beyond the Port!CDVCFS where shipping bill is filed by the
merchant exporter. The eligibility to CENVAT Credit shall be
defermined accordingly.”

{Emphasis supplied )

7.2 | find that CBEC has very categorically addressed this issue and
clarified at Para 6 of the circular that Cenvat credit would not be allowed once the
let export order’ is issued. | find that in the case on hand, insurance senvices are
extended beyond the time and place of “Let Expont Order" as it i meant for
nsurance of exported goods after the export took place. | am, therefore, of
considered view that appellant is not eligible for credit of service tax paid on
INSUrance services

T As regards, reliance placed by the appellant on various decision, |
find that the definition of ‘input services” are changed w.e.f. 01.04.2011 by virtue
of amending notification No. 3/2011-CE(N.T\) dated 01.03.2011.  Prior to
01.04.2011, words and phrase "activifies relating to business” was included in the
inclusive part of the definition of Input Service whereas decision of Hon'ble
Bombay High Court in the Case of M/s. Coca Cola India Pyt Ltd reported as
20089(13) STR 657(Bom) was given in that background. The appellant has relied
upon the decisions in the case of M/s. Alstom T & D Ltd and in the case of M/s.
Gobind Sugar Mills Lid. However, it is not forthcoming that these decisions are in
respect of Cenvat credit pertaining to period after 01.04.2011. |, therefore, hold
that these case laws are not applicable in the present case.
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B. As regards issue of limitation, the appellant has contended that
prescribed Monthly retumn refers only consolidated figures and department was
free to inguire detail. that Audit of their records has earlier done by the
department and hence the practice adopted by them was known to the
department. In this regard | am of the view that appeliant can not hide behind the
argument of format of Monthly returns and to suggest that department was free
to inquire in this regard. It is highly unacceptable and beyond logic to believe that
department can go for inquiry in each and every case of consolidated information
provided by the assesse. As regards reliance placed upon the decision of
Hon'ble CESTAT in the case of M/s. MTR Foods Ltd reported as 2014(312)ELT
730 (Tn-Bang). | find that this decision is given in the context where assesse was
furnishing details of credit under Annexure 10 under Rule 7 prevailing at the
material ime. which 15 not the case here. Therefore, the said case law is not

applicable to the case on hand.

8.1 Further, | am of the view that barely producing the records before
the Audit officers, does not mean that the matter relating to the present
proceedings being disclosed by the appellant. In the circumstances, | do not think
that appellant can derive any benefit by mere raising technical point of earlier
Audit. The audit is being conducted on selective criteria and mere production of
record books before the departmental officer for audit does not tantamount to
disclosure of facts. The departmental officers carry out test checks of the records
with selective & limited purposes and therefore, it cannot be said that all the
records are audited. My views are supported by the decision of Hon'ble CESTAT
in the case of M/s. Agrnico Engg. Works (India) Pvt. Lid. Reported as 2000(122)
ELT891 (Tribunal) wherein it is held that wvisit of departmental officer for imited
purpose cannot tantamount to disclosure of facts by the appellant.

* 11.The contention of the appellants is also  that the goods were
marked with ‘BM’ and 'ESCORT' with bold letters and which were
visible with the naked eyes and the officers of the Revenue visited
the factory at various times. Therefore, suppression cannol be
alleged. There is nothing on record fo show that appeliants ever
disclosed the fact of cleaning the goods with the frade marks of
others to the Revenue. Therefore, in absence of this evidence, the
assessee cannol argue that Revenue was aware of this fact The
purpose of visit of Excise Officers was limited and there is nothing
on record to show thal ever Revenue authonly pointed out this fact
fo the appellants and even affer the discovery of this fact the
Revenue has not taken any action.
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] In view of the foregoing discussions, | am of the considered view

that the disputed service does not merit consideration as 'input service', since the

impugned service has been utilized beyond the place of removal. Accordingly, |

reject the appeal filed by the appellant.

9t e AT 2 1 T8 WA & e 39T Ade # R Jar €
9.1 The appeal filed by the appellant is disposed off in above terms.
ﬁ:‘. _.h-l 'y __-I._ % " ﬁ :__'I ’
1_,--' L
(FHAT H)
Frgwa (dew)
RPA
To
M/s. Rajhans Metals Pvt Ltd AT TSR Hoew WA
iformerly known as Ms. Rahans Alloys Pl .
Lid) i # 3¢y,
Plot No_ 3885, GIDC, Phase- Il Frmeda 1 1,
| Dared, Jamnagar 361004 =T | FEET 361 ool
Copy to:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
The Assistant Commissioner, GST & Central Excise Division, Jamnagar
Guard File.
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