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Appeal No: V2l241IRAJ/2o16

:: ORDER-IN-APPEAL::

M/s. Turbo Bearing Pvt. Ltd., Plot No. 250-21-22 &C1B-262, Aji lndustrial

Area Phase-ll, Q-Road, Rajkot - 360 003 (hereinafter referred to as 'the

appellant') filed appeal against the Order-ln-Original No. 03/SUPDT/C.Ex./AR-

V12016-17 dated 05.09.20'16 (hereinafter referred to as 'the impugned order'),

passed by the Superintendent, Central Excise AR-V, Rajkot (hereinafter referred

to as "the lower adjudicating authority"):

2. Brief facts of the case are that the appellant utilized credit of

Education Cess and Secondary & Higher Secondary Education cess towards

payment of basic excise duty in violation of the provisions of Rule 3(7)(b) of the

Cenvat Credit Rules, 2004 and thereby short-paid Central Excise duty of Rs.

48,589/-. SCN No. C.Ex./AR-V/Turbo Bearing/2015-16 dated 12.05.2016

proposed recovery of Central Excise duty of Rs. 48,589/- under Section 11A of

the Central Excise Act, 1944 readwith Rule 8 (3A) of the Central Excise Rules,

2002 & Rule 3(7)(b) of the CENVAT Credit Rules,2004 alongwith interest under

Section 11A of the Central Excise Act, 1944 (hereinafter referred to as "the Act")

and imposition of penalty under Rule 8(3A) of the Rules. The lower adjudicating

authority, vide impugned order, confirmed demand of Central Excise duty

alongwith interest and imposed penalty @ 1% per month of the defaulted amount

under Rule 8(3A) of the Rules.

3. Being aggrieved with the impugned order, the appellant filed the

present appeal, interalia, on the grounds that the sole intention behind issuance

of Notification No. 121201S(C.E.(N.T.) has been to allow utilization credit of

unutilized cess, Iying as on 28.02.2015, towards payment of excise duty.

Otherwise, with effect from 01.03.2015, no cess is leviable on inputs and capital

goods as it was subsumed in the Central Excise duty. The duty structure was

enhanced from aggregate of duty and cess @ 12.36 to a consolidated and

subsumed duty of 12.50%.; that the input and capital goods would have suffered

the incidence of cess prior to 01.03.2015 only and such goods would reach the

factory of the manufacture on or after 01.03.20'15, the goods under reference are

ose goods i.e. input and capital goods which have already suffered cess prior to

0'1.03.2015 and they are referred here

3.1 The appellant submitted that a different meaning cannot be drawn while

interpreting this notification; that the appellant relied on decision in the case of

Reserve Bank of lndia Vs. Pearless Co. (1987) SCC 424; that the notification has

3

d
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Appeal No: V2l241|RAJ/20'1 6

no implication if any other meaning is drawn/ understood; that the lnterpretation

must depend on the text and the context, if the text is the texture, the context is

what gives colour. Neither can be ignored, both are important. lt was submitted

that though it is the Court which can apply the constructive interpretation, however,

going by the doctrine of constructive interpretation read with practicality, the

expression "on 01 .03.2017" has to be read as "as on 01.03.2017" since any

meaning other than the intended by the legislation will make this notification

redundant. Evan otherwise, the month of February ended on 28.02.2015 and

balance left was being carried to 01.03.2015 and hence the expression "on or after

0'l .03.2015' has been used in the said notification.

3.2 The appellant also relied on a decision in the case of Hyderabad Asbestos

Cement Product Ltd. Vs. UOI and others - 1987 (32) E.L.T. 28 (A.P); that in this

case where specified goods are manufactured out of the material or component

parts which may not be dutiable under the same Tariff ltem, even then if the

Central Government has specifically sanctioned remission or adjustment of duty

paid on them the manufacturer of such specified goods can claim benefit of the

procedure of proforma credit as per Rule 564(2).

4. Personal hearing in the matter was attended to by Shri Pragnesh B.

Hirapara, Advocate who reiterated grounds of Appeal and submitted copy of

Notification No. 1212015-CE(NT) dated 30.04.2015 emphasizing that the Cess on

goods received on 01.03.2015 can be used for payment of Central Excise duty

and they have accordingly done.

FINDINGS:

5. I have carefully gone through the facts of the case, impugned order,

grounds of appeals and submissions made by the appellant.

6. I find that the issue to be decided in the present appeal is that

whether the impugned order confirming recovery of central excise duty for the

months of November-20'l5, paid from credit of CESS account is correct or not,

and whether imposing penalty under Rule 8(3A) of the Central Excise Rules, 2002

on the appellant, is proper or otherwise.

7. The lower adjudicating authority vide impugned order held that the

proviso to Rule 3(7)(b) of Cenvat Credit Rules, 2004 is clear wherein it has been

specified that the Education Cess can be utilized for payment of Education Cess

and S&Hsc. Education Cess can be utilized for payment of S&Hsc. Education

t age401 lu

&q
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Appeal No: V2l241|RAJ/2o16

Cess only and that any deviation in this aspect would tantamount to violation of

Central Excise Act and Rules framed thereunder. lwould like to reproduce Rule

3(7)(b) of Cenvat Credit Rules, 2004, substituted by, Notification No. 13/2005-

CE(NT) dated 01 .03.2005 as amended by Notification No. 2712007-CE(NT) dated

12.05.2007 , which reads as under:-

"3(7)(b) : CENVAT credit in respect of -

{;,
5

(t)

/^

(it)

(iii) the education cess on exclsab/e goods leviable under section 91 read with

section 93 of the Finance (No. 2) AcL2004 (23 of 200Q;

(iiia) the Secondary and Higher Education Cess on excisable goods leviable under

section 136 read with section 138 of the Finance Act, 2007 (22 of 2007);

(iv)

(v)

(vi) the education cess on taxable services leviable under section g1 read with

section 95 of the Finance (No. 2) Act. 2004 (23 of 2004),

(via) the Secondary and Higher Education Cess on taxable services leviable under

section 136 read with section 140 of the Finance AcL 2007 (22 of 2007); and

(vil

Provided that the credit of the education cess on exclsab/e ooods and the

education cess on taxable serv ices can be utilized. either for Davment of the

education cess on excisable oods or for the oavment of the education cess on

taxable seryices

Provided fufther that the credit of the Secondarv and H her Education Cess on

EXCEAble ooods and the Secondarv and Hioher Education Cess on taxable

se rvices can be ilized either for oa nt of the Secondarv and Hioher Educationu

Cess on excisable ooods or for the Da vment of the Secondarv and Hioher

Education Cesson taxable services.'

(Emphasis supplied)

7.1 lfind that 1st and 2nd proviso to Rule 3(7)(b) of the Cenvat Credit

Rules, 2004 clearly stipulated that credit of Education cess and credit of s&Hsc.

Education cess on excisable goods/taxable services can only be utilized for

payment of Education cess and s&Hsc. Education cess on excisable

goods/taxable services respectively. The proviso to Rule 3(7xb) of the Rules,

were not amended or rescinded by the central Government. Therefore, the
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contention that when the levy of these two cesses has been withdrawn, the

question of utilization and restrictions put thereupon have also become redundant,

appears incorrect. lt is well-settled principle that if a statute provides for a thing to

be done in a particular manner, then it has to be done in that manner and not in

any other manner. The reading of the provisions of Rule 3(7Xb) of the Cenvat

Credit Rules, 2004, reveals that the wordings used there in is very clear and there

is no reason to read the said provision in any other manner to conclude that the

appellant is entitled to utilize accumulated credit of Education Cess and S&Hsc.

Education Cess towards payment of central excise duty. Therefore, I find that the

arguments of the appellant are devoid of merits.

7.2 The Central Government vide Notification No. 14l2015-CE and

Notification No. '15/2015-2015-CE, both dated 01.03.20'15 exempted all goods

from whole of the Education Cess and S&Hsc. Education Cess leviable thereon

and also issued Notification No. 1212015-CE (NT) dated 30.04.2015, which reads

as under:-

2. ln the CENVAT Credit Rules, 2004 (hereinafter referred to as fhe sad rules),

in rule 3 /ns b-rule (7). in clause (b). after the second proviso. the following shall

be substltuted, namely :-

"Provided also that the credit of Education Cess and Secondary and Higher

Education Cess Daid on inn uts or caDital ooods received in the factorv of

manufacture of final product on or after the 1 st dav of March. 2015 can be utilized

for Davment of the dutv of excise leviab le under the F,rst Schedule to the Excise

Tariff Act

Provided also that the credit of balance fifty per cent. Education Cess and

Secondary and Higher Education Cess paid on capital goods received in the factory

of manufacture of final product in the financial year 2014-15 can be utilized for

payment of the duty of excise specified in the First Schedule to the Excise Tariff

Act:

Provided also that the credit of Education Cess and Secondary and Higher

Education Cess paid on inn u NIC9S recetvedb the manufactu rer offinal oroduct

6

/3-
(0i

V

.r}
on or after the 1st dav of March. 2015 can be utilized for oavme nt of the dutv of

exclse cified in the Fist Schedule to the Excise Tartff Act "

(Emphasis supplied)

7 .3 The above notification says for the goods and input service received

in the factory on or after 0'1.03.201s and does not talk of accumulated credit at all.
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(6
7

7.4 CBEC vide letter D.O. F.No. 334/5/2015-TRU dated 30.04.2015,

has also clarified that:-

(1) Rule 3(7)(b) of the CCR, 2004 has been amended so as to allow utilisation

of credit of Educataon Cess and Secondary & Higher Education Cess for payment

of basic excise duty in the followinq situations :

a. Education Cess and Secondary & Higher Educatron Cess on inputs or

caDital ooods received in the factorv of manufa ture of final oroduct on or after the

1st dav of March ,2015i

b. Balance 50% Education Cess and Secondary & Higher Education Cess on

capital goods received in the factory of manufacture of final product in the_financial

yeat 2014-15, and

Education Cess and Secondary & Higher Education Cess on inout servicesc

received bv the manufacturer of final Droduct on or after the lst dav of March

2015

(Emphasis supplied)

7.5 The above clarification issued by CBEC also does not allow

accumulated credit of these two Cess to be utilized for payment of Central Excise

duty. The appellant contention that accumulated Education Cess and S&Hsc.

Education Cess on inputs received in the factory of manufacture of final products

even before 0'1 .03.2015 can also be used for payment of basic excise duty after

0'1.03.20'15 is therefore legally not tenable.

7.6 The Hon'ble Bombay High Court in the case of Greatship (lndia) pvt.

Ltd. v. Commissioner of Service Tax, Mumbai-I,2015 (39) S.T.R. 754 (Bom.) on

the principle of interpretation of Taxing statutes observed as :

"34. lt would thus appear that it is settled position of law that in taxing statute. the Couds

have to adhere to literal interpretation. At first instance, the Coutl is required to examine

the language of the statute and make an attempt to derive its natural meaning. The Court

interpreting the statute should not proceed to add the words which are not found in the

statute. lt is equally settled that if the person sought to be taxed comes within the lefter of

the law he must be taxed. however, great the hardship may appearto the judicial mind to

be. On the other hand, if the Crown seeking to recover the tax, cannot bring the subject

within the letter of the law, the subject is free, however apparen y within the spirit of law

the case might otherwise appear to be. lt is fufther settted that an equitabte construction,

is not admissible in a taxing statute, where the Coutts can simply adhere to the words of

the statute. lt is equally settled that a taxing statute ls required to be stric y construed.

Common sense approach, equity, logic, ethics and morality have no role to ptay while

interpreting the taxing statute. tt is equally seftled that nothing is to be read in, nothing is
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to be implied and one is required to look faily at the language used and nothing more and

nothing less. No doubt, there are ceftain judgments of the Apex Coutt which a/so holds

that resoft to purposive construction would be permissible in ceftain situation. However, it

has been held that the same can be done in the limited type of cases where the Couft

finds that the language used ls so obscure which would give two different meanings. one

leading to the workability of the Act and another to absurdity."

7.7 The Hon'ble Apex Court has also settled legal position that the law

must be interpreted the way it is stated and conditions specified must be followed.

DHARAMENDRA TEXTTLE PROCESSORS - 2008 (231) ELT 3 (S.C.)

lnterpretation of statutes - Princip les therefor - Court cannot read anvthina into a statutoN

orovision or a stiDulated condition which is olain and unambio uous - A statute is an edict

of the legislature - Language employed in statute is determinative factor of legislative

intent.

PARMESHWAR SUBRAMANT 2009 (242) ELT 162 (S.C.)

lnterpretation of statutes - Legislative intention - No scope for coutt to undeftake exercise

to read something into provisions which the legislature in its wisdom consciously omifted

- lntention of legislature to be gathered from language used where the language is clear

- Enlarging scope of legislation or legislative intention not the duty of Court when

language of provision is plain - Coutt cannot rewrite legislation as lf has no power to

legislate - Coutts cannot add words to a statute or read words into it which are not there

- Couft cannot correct or make assumed deficiency when words are clear and

unambiguous - Coutts to decide what the law is and not what it shoutd be - CoutTs to

adopt construction which will carry out obvious intention of legislature.

7.8 The Hon'ble Bombay High Court has also decided that hardship

can't brought to interpret the rules/law differently.

0't
8

NICHOLAS PIRAMAL (lNDlA) LTD. - 2009 (244)E.L.r.32.1 (Bom.)

lnterpretation of statules - Hardship, relevance in construction of rule - Hardsh cannot

re.sult in ivino a oo-bv to la uaoe of thc rule and makino rule sunerfluous - Assessee

to reoresen t to rule makino authoritv Dointino out defects - Couft in the quise of
interore tion cannot take uoon task leoislative function - Difficulties in few cases cannot

result in deDaftino from normal rule of truction. - The rule must ordinarily be read in

ifs /,teral sense unless lt glyes r,se to an ambiguity or absurd results

statutory provisions - Rules when not absurd or unjust - Noi posslb/e for Legisrature to

conceive every possible difficulty - provision or rule can occasion hardship to a few, that

cannot result in rule being considered as absurd or manifes y unjust. - Hardship or

breaking down of the rule even if it happens rn some cases by itsetf does not make the

rule bad unless the rule itself cannot be made operative.

$,--\u\
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7.9 The appellant has relied on a decision in the case of Hyderabad

Asbestos Cement Product Ltd. V/s. UOI and others - 1987 (32) E.L.T. 28 (A.P).

However, lfind that in this case, question arose for decision was whether the

benefit of proforma credit procedure specified in Rule 564 (1) is available to the

appellants even though the raw materials consumed by the appellants in their

manufacture of the final products are excisable under tariff items different from

the one under which their final products are excisable, which is not the case here.

The appellant also relied on decision in the case of Reserve Bank of lndia Vs

Pearless Co. (1987) SCC 424 to emphasize that the lnterpretation must depend

on the text and the context, if the text is the texture, the context is what gives the

colour. Neither can be ignored, both are important. This decision carry different

facts and circumstances and therefore, ratio of the said decisions cannot be

made applicable.

7.10 ln view of the above factual and legal position, I find that the

appellant cannot utilize credit of Education Cess and S&Hsc. Education Cess

accumulated before 01.03.2015 , towards payment of central excise duty on

excisable goods as per provisions of Rule 3(7Xb) of the Rules rbrd

8. The wrong utilization of credit of Education cesses towards payment

of duty resulted into short payment of duty as held in the impugned order and

hence the appellant is liable for penal action under Rule 8 (3A) of the Central

Excise Rules, 2002. I find that the Central Government substituted the provisions

of Rule 8(3A) of the Central Excise Rules,2002 vide Notification No. 19/2014-

CE(NT) dated 1 1.07.2014, which reads as under:-

"(sA) /f the assessee fails to Dav the dutv declared as Davable bv him in the return within

a period of one month from the due date, then th ssessee ls ,bble lo Dav t Denaltv at

I lLt

a

the rate of one per cent on such amount of the duty not paid, for each month or paft thereof

calculated from the due date, for the period during which such failure continues."

(Emphasis supplied)

8.1 Rule 8(3A) of Central Excise Rules, 2002, referred above, states

that in the event of failure of payment of duty within a period of one month from

the due date, the assessee is liable to pay penalty @ 1ok on such amount of the

duty not paid, for each month or part thereof calculated from the due date. Since

the appellant has wrongly paid duty from accumulated credit of Education cess

& S&H Education Cess, the same cannot be heated as payment of Central Excise

duty payable for the months under reference. Therefore, the appellant rendered
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10

themselves liable for penal action under Rule 8(3A) of the Rules, and I uphold the

impugned order imposing penalty on the appellant.

9. ln view of above discussions and findings, I reject the appeal filed

by appellant.

q.8. 3Tfrd-sat a--{Rr E-Jfie€:rffi aT Bqdrr ir{trd at* t fu-qr drdr tt

9.1 The appeal filed by the appellant stan$disposed off in above terms
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