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ORDER-IN-APPEAL 209

M/s Khedut Hat, Moti Bazar, Darbar Chowk, Gondal- 360311(hereinafter
referred to as ‘the appellant’) have filed the present appeal against the Order-in-Original
No, 01/ST/2016-17 dated 26.05.2016 (hereinafter referred to as the ‘impugned order’)
passed by the Assistant Commissioner, Service Tax Division, Rajkot (hereinafter
referred to as the 'the lower adjudicating authority”).

2. The facts of the case are that the appellant was not paying service tax on
the taxable services under the category of "site formation and clearance, excavation,
earthmoving and demolition service” provided to their various customers. The appeliant
held “license to possess explosive for use” (Form No. 22) from "Petroleum and
Explosive Safety Organization (hereinafter referred to as "PESO") for use of explosives

by them at the site of clients under their supervision and control, Form 22 holder can
purchase the permitted quantity, multiple times in a month, as provided in license, from
authorized seller of such explosive who possess license in Form No. 21. The appellant
cannot sell their explosive but have to consume explosives before closure of the firm.
Appellant’s main clients are Contractors of Canal, Bridge, Pipeline and owner of
mines/crusher for mining/excavation/digging earth, breaking stones/rocks. Their clients
give them the number of holes to be exploded and the appellant shot firer decides the
quantity of explosives to be used and takes the materials from their magazine in their
explosive van to the site of client. Their shot firer fires/charges the explosive at the
premises of the clients and whatever excess explosive remains is returned back to their
magazine, 5o the appellant does not hand over any material/explosives at any point of
time to any client. The explosives are consumed during the provision of service and
there is no delivery of explosives as these are never handed over to any client, thus it
can't be said sale of explosives and all work/activities carried out by the appellant fall
under "service” as per Section 65(44) of the Finance Act, 1994 (hereinafter referred to

as the "Act”) and fall under the category of “site formation and clearance, excavation,
earthmoving and demolition service” under Section 65 (97a) of the Act. However, the
appellant was neither registered with the department nor paying service tax on the said

~ services. Hence, a Show Cause Notice No. VI(a)/16-17/SCN/AC/ST/15-16 dated
:2{’*,‘:/"1'&.02-2[}15 for the period from April, 2014 to March, 2015 was issued to the appellant
* and demand confirmed vide impugned order, wherein the lower adjudicating authority
confirmed demand of service tax of Rs. 4,19,711/- under Section 73 of the Act:
ordered recovery of interest under Section 75 of the Act and also imposed penalties
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under Section 70, Section 77 and Section 78 of the Act. ¢
3. Being aggrieved by the impugned order, the appellant has preferred the

present appeal, inter-alia, on the below mentioned grounds:

(a) Whole Activity has been carried out as per provision under Explosive Rules, 2008
framed under Explosive Act, 1884 (4 of 1884). The appeliant carried out the activities
as per the statutory reguirement and hence, they are not liable for service tax. They
placed reliance upon the case law of Harshita Handling reported as 2010 (19) S.T.R.
596 (Tri- Delhi).

(b)  The lower adjudicating authority held in the impugned order that the appellant
has undertaken drilling work to feed the explosives and blast the hard rock/soil and
therefore activities of the appellant fall under the category of "site formation and
clearance, excavation, earthmoving and demolition service”. The appellant stated that
the lower adjudicating authority has erred in defining the work done by the appellant.
The appeliant Is simply supplied the blasting matenals and explosives and as per the
requirement, drilling work is done to feed the explosive and blast the hard rock or soil,
The appellant even did not remove or gather the rock or soil which comes out due to
blasting. The appellant did not engage any person for leveling of the area or to engage
in any other manner in order to make the site usable for any purpose. Thus, the
demand of service tax under the category of "site formation and clearance, excavation,
earthmoving and demolition service" is incorrect. They refied on the judgments (i) Indo
Nippon Chemicals Co. Ltd. - 2009 (16) STR 639 (Tri-Ahmd.}; (i) Purni Ads. Pvt. Ltd. -
2010 (19) STR 242 (Tri.- Ahmd.); (iii) Canny Detective & Security Services - 2010 (20)
STR 695 (Tri.- Ahmd.); and (iv) Kirloskar Pneumatic Co. Ltd. - 2011 (22) STR 121 (Tri.-
Mumbai), without specifying as to how these case laws are applicable to them.

™~ Ph}a
= {c)  The appellant has supplied the materials to their customers. Their main work has
been to supply explosives and blasting materials and the appellant has charged only for
the same and they have not charged for any service, The work of blasting,
transportation and shot firing were incidental to sale of explosives as per statutory
obllgation. The appellant stated that the work incidental to sale/supply of goods is not
service taxable and they have paid the applicable VAT on explosives. They placed
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reliance upon a case law of M/s. SIEMENS PRODUCTS LIFECYCLE MGMT. SOFTWARE
INDIA P, LTD 2015 (40) STR 726,

(d) The appellant has not charged any amount from his customers other than the
price of explosives and other blasting materials plus profit margin and VAT, Actually
appellant’s activity Is nothing but sale and it does not amount to providing service,
Since the appellant has not received any consideration for alleged service the very first
condition of service is not fulfilled and hence activity is not taxable. They placed reliance
upon the case law of M/s. Hindustan Zinc Ltd. Vs Commercial Taxes officer [TS-406-5C-
2014-VAT],

()  This case Is made absolutely on the basis of interpretation of law. Hence demand
can be made under normal period of eighteen months and the demand beyond normal
time is time barred |, e, for the period prior to 10.08.2014.

() This case is absolutely on the basis of interpretation of law and the appeliant still
believes that service tax is not leviabie on sale of explosive. The appellant has been
paying VAT considering the work as sale and had the same categorized under service
tax, the appeliant would have paid service tax. There was no mala fide intention in the
part of the appellant to evade payment of service tax. Therefore, no penalty should be
imposed on them.

() One of the appellant’s clients named M/s. Varun Construction Company has used
the activities of the appellant for construction of landfill site for disposal of rejected
waste as per work order given by Municipal Corporation of Rajkot, which falls under the
exempted category as per Motification No. 25/2012 - 5T dated 20.06.2012 [Sr. No.
25(a)]. Thus, the work done by the appellant for main contractor is exempted and not
taxable. Similarly, another appellant’s clients named Shri Bipinbhai Mohanbhai Patel
used the activities of the appellant for construction of Road which falls under the
exempted category as per Notification No. 25/201 — ST dated 20.06.2012 [Sr. No.

13(a)]. Thus, work done by the appellant for this main contractor is also exempted and
not taxable.
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(h) The lower adjudicating authority has categorized and defined the service
rendered by the appellant under “site formation and clearance, excavation, earthmoving
and demolition service” and not under the "Work Contract Service”. If the service does
not fall under the category of Work Contract then only service portion is required to be
taxed not the value of material. In this case lower authority has considered the full
value of transaction, including the price of blasting material's cost. The blasting
material’s cost can be derived from the price at which the same was purchased, So
value of service is value of service, as per order |.e. Rs. 43,95,732/- minus purchase
cost i.e. Rs. 40,52,310/- is Rs. 3,43,422 (which is less than 10 Lakhs). Thus, service tax
is not payable as per Notification No. 33/2012 - ST.

4, Personal Hearing in the matter was attended to by Shri N. M. Unakdat,
C.A. who reiterated the grounds of appeal and submitted that the actions undertaken
by the appellant is covered as sale as dacided by the Hon'bie High Court of Rajsthan
and upheld by the Hon'ble Supreme Court; that they undertake delivery of explosives at
the depth of 3’ to 6" below ground level, then they feed explosives and blast the land
rock and soil but do not remove debris, hence Is it not any taxable service; that these
actions are incidental supply/sale of goods | . explosives, as held In Hindustan Zink
Ltd. case; that the demand prior to 10.08.2014 is time barred; that service tax can't be
demanded on full value but on value/consideration received by them for the activity
minus purchase cost of explosives and other material.

Findings:

5. I have carefully gone through the impugned order, appeal memorandum,
records of personal hearing and the documents submitted by the appellant,

6. The issues to be decided in the present appeal are (i) whether the
appellant is liable to pay service tax against the activities done by them under the
category of "site formation and clearance, excavation, earthmoving and demolition
service”, or otherwise and (ii) whether penalty is imposable on the appellant under
Section 70, Section 77 & Section 78 of the Act or not.

5=
7. I find that the lower adjudicating autharity has held the activities carried
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out by the appellant Is “service” on the ground that the appellant’s activities do not
mean "sale” of goods. In the sale of goods, the goods have to be delivered/handed
over to the buyer by the seller in as such condition. In this case, there is no delivery of
goods and goods are not handed over to the customer, The appellant has stated that
they cannot hand over the explosives to their customers as per Explosive Rules, 2008,
The appellant has accepted to have charged from their customers the price of
explosives and other blasting materials plus profit margin and VAT. 1 do not find force
in the arguments of the appellant as they are purchasing explosive materials but not
selling the same to their customers but undertaking activities like blasting, for the
purpose of site clearance. The case of M/s. Hindustan Zinc Ltd. Vs Commercial Taxes
officer, Udaipur is not relevant as because it was a case of supply of explosives by M/s.
Hindustan Zinc Ltd. to their contractor who had been undertaking blasts and not the
activities of the contractors under taken, what has been held is that "Supply of
explosives to contractor for use in mining operations constitutes 'sale’ " and nothing has
been held that activitles of contractor undertaken are sale.

B. [ find that many activities have been carried out by the appellant as per
provisions of the Explosive Rules, 2008 framed under Explosive Act, 1884 (4 of 1884),
The appellant argued that they carried out activities as per the statutory requirement
and hence not liable for service tax., 1 find that the nature of activities carried out by the
appellant is not open for all In general but to be carried out by few authorized persons
who hold valid licence under Explosive Rules, 2008 framed under Explosive Act, 1884 (4
of 1884). However, the activities undertaken by the appellant to their customers do
constitute service as these activities are not statutory obligations of the government, I,
therefore, find that the ratio of case law of Harshita Handiing reported as 2010 (19) S.
T. R. 596 (Tri. Del) is not applicable at all.

8.1 [ do not find that the appellant has simply supplied the blasting materials
& explosives but they carried out drilling work to feed the explosives and blast the hard
rock or soil as per requirement of their customers, It is not essential that the service of
removing debris is necessary to define the activities undertaken by the appellant. The
work undertaken by the appellant has to be termed as site formation and clearance,
excavation, earth moving and demalition service.
(555

8.2 I am of the considered view that the activities carried out by the appellant
15 @ "service” and not “sale” of explosives.
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g, In view of the discussion as held above, I find that the value of the
material of explosives received during supply of the said services should be included
in the taxable value of the said services, in terms of Section 67 of the Act read with
Rule 5{1) of the Service Tax (Determination of Value) Rules, 2006. The taxable value
for charging service tax is the gross amount charged by the appellant for such service
provided and should also be inclusive of all other elements of expenses including
value of material of explosives, Therefore such charges are required to be included
for the purpose of charging service tax.

10. In view of above facts and circumstances of the case, 1 have no option
but to reject the appeal and [ do so.

te.t iR ZaRr 2 i o e 3 Rven It ads # R e g

10.1 The appeal filed by the appellant is disposed off in above terms.
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By R.P.A.D/Speed Post.
o,
M/s. Khedut Hat, AW WA T,
Moti Bazar, Darbar Chowk,
Gondal- 360311 A& aTan, etan i,

TEE- 30ty
Copy to:

1. The Chief Commissioner, GST and Central Excise, Ahmedabad Zone, Ahmedabad.
2, The Commissioner, GST and Central Excise, Rajkot Commissionerate, Rajkot

3. The Assistant Commissioner, GST and Central Excise Division-11, Rajkot.
4. Guard File,
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