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Arising oul o{ above menlioned OIO issued by Addilionai/JoinVDeputy/Assislanl Commissioner, Cenlral Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham
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N,{/s. Khedut I [at,, Moti Bazar., l)arbar Chorvk,Condal - i60i I I

as 3 tr(3,frd) t;qQa +i5 eqEa ffifua a{f$ ,i 3.r-q.{d crfu-6rtl / qrfuf{sr}' ErrT 3-t- {{ 6{ Fqidl tV
Any person aggrieved by this Orderin-Appeal may file an appeal lo lhe approprate authorily in lhe following way.

ffflr rF6 ,*;ffq racE ?la6 (.{ tsrfl ]{fi-&q qrfufirrr + cB J,-ff, a;fiq liqia 11.4 3{Ff+{ff ,1944 +r rfiT
rra?ta'r.s E-aa 3{tufi-{t: t99a fi qRr 86 * 3idfd ffifud wn fit yr rq& t u -
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(iii)

(B)

Appeal lo Customs. Excise & SeNice Tax Appellale Tribunal under Seclion 358 of CEA, 1944 / under Section 86 of the
Finance Act. 1994 an appeal lies lo:-

afi-+IlT qFqlFi t f,EFrd frrfi HlTd S-xr rlc:F, n-eia ,a,I(fr rl.6 ('a S-dr6{ irffic arqrfufi{lT €r lar}c S16, te ei+ a
2 ]flr + qrF. ai F.a+. € fi a-n arf<r' u'

The speciai bench of Customs, Excise & Service Tax Appellate Tribunal of Wesl Block No. 2, R.K Puram. New Delhi in all
malters rerar'rg lo crassr,rLalion and valualron

lqt4a cffFd4 l(a) i ddR' rn' Idtf,i * j{ rEr e}s E t jrqlii {t{ ,:a+. iifr, raqre q6 lri Adr6r xffiq -qrqrfuFrur
{fur I sia{F ari-q fffu4T . eftrJr,, ;ri a(ardt }'Td yFral rrrarar". l(..,( fi +T t-fi .rIB! i

To the Wesl regional bench of Cusloms, Excise 8 Service Tax Appellale Tribunal (CESTAT) at, 2tu Floor, thaumati Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other lhan as mentioned in para- l(a) above
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rr[c7tA-3fla.Rcfui<aF*'zrsrrirFdrarrtsa?-sr-+'cfa+rtriTdrr{rqrt.eF*rai4-qrg+Fd
]+r rl!,],rq rtrf;r. 5qn 5 g q- TEi 6F 5 FlrEr rtlr' Et 50 dE. trt(, ar6 h.rrfl 50 "ro wr. e- yfu+ l .rr fErL i 000/-
{qq 5000/- rs} Jr|dr ]0.OOO/. rqq a- Aqritd fi tIiT + sF n4a 6rt hr]*i{. r--d 6l ,frrard €qfud j,ri-&q
, Jnqtlir,rq # rrql 6 Frrrr+ {?rc{ * F d EES ilt €id?d+ ffia d-4 rdrr jrtt tglls.f, t+ .. +dRr t*qr arar qG! 
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IrE-, .Er"" ar,rrrari d+ & iF srqr I Far qlftq 16r Iffid 3iffirr ;qrqrfud^T q 61 rnoi fEra { r rizra :narr t€ :fuit t
ftr. ra<a.qr +"qr{ 500/ Tcr. F fft]Tfta tI;6 .tFr Fadr 6Er t/

The appeal to the Appellate Tribunal shall be tiled in quadruplicale in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which at leasl should be accompanied by a fee of Rs.
1.0001 Rs.50001 Rs.10,000/- whele amount of duly demand/interest/penally/refund rs upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respeclively jn the form ol crossed bank drafl in favour of Asst Registrar of branch ot any nominated public
seclor bank ol lhe place where the bench ol any nominaled public seclor bank ol the place where the bench o, lhe Tribunat
is situated Applicalion made lor grant of stay shalt be accompanied by a tee of Rs. 5001.

:rtrtq -qrqrQ6{wr + €sar 3rqrd, hd Jfqfd-{e, 1994 A r.'Rr 86(t) + rid,id ndF{ 1ffi, 1994, + frIrfl 9 ) * rHd
Airiltd e{r s T -5 Ji aI{ cfui ,i 6T nr siirft r'E rsi sr'?r fts :ntn * Fc< 3rqr{ fI .rff a. rra cfr sn * riara ii
(rr.f t r+ cF trFrFrd 6rff tllfdq) ]lf{ tdji t 6q t 6ff r'6 cF t Frq, 16r fdrr{ ff ai4 ,;qrs Er air .rtr ar,rqFrcr
TflI;rl, sqrr 5 ar@ qr rFS 6F, 5 drs {q( qI 50 FtT{, ic\r ars ]I:r4r 50 rir $I!, d 3rftr6 t dt ?in{: 1,000/- 5.{i, 5,000/-
sq, Jfirdl 10,000/- 5qd { G,rtftc .ry ,,=1 *r cF sdra .Elt Frutft-a rp+ 6r ,prdr4. Tiiifud xffiq.qlqrfifdrsr fi ?lIqr 6
FE-qiF {rfr{?lr :F errl € fe{f $ flti iI;r+ en i- d'+ cam Frll'lEltts-a &F ErF{ esm f+sr Btar nrfF(l I E{fud glqz 4r fi:rdrd.
*a fi rp rnor i- flar ?c rdi Fdfud J{qitr4;q-qrfuqrq sr rrrq n^tra F i rqzra lna$ re *At * aq }litad-r{ * g'rl
500t .qq 6r Far]lfla TcE nFr 6{ar it4r t/

The appeal under sub seclion (1) of Seclron 86 of the Finance Acl. 1994, to (he Appellate Tribunat Shall be filed in
qladruplicale in Form S.T.5 as prescribed under Rule 9(1) of ttle Service Tax Rules, 1994, and Shall be accompanied by a
copy of lhe order appealed agarnsl (one ol whrch shall be cerlified copy) and should be accompanied by a fees of hs.
10001 where the amounl ol seMce tax & rnteresl demanded E penalty levjed of Rs. 5 Lakhs or t;ss. Rs.5'000/- where the
amount of servrce tax & rnlerest demanded & penally levied is more lhan five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000^ where ll,e amount of service lax & inleresl demanded & penatty levied is morc than fifty Lalihs rupee;, in rhe
foror of crossed bank draft jn lavour ol lhe Assislant Registrar of lhe bench of nominaled pubtic Se;tor Bank ;f the place
where lhe bench of Tribonal is situaled. / Applicalion made for granl of stay shall be accompanied by a fee ot Rs.5001.
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E-.a 3rBftr{n, 19s4 8r uRr 86 6r f,c-rrRr3rt (2) (ii (2A) + liTltJ J fr 4S lrfid, d-dr6{ Fr{ndTdr, 1994 * F-{B 9(2) rr4

9(2A) t 6d fi'trllfd cqr ST-7 ri ff ar frffi !.d Jst {-rrr }qFd, i-fiq r.clE T6 Jprdr 3rq-€ (Jqtd), tdtq r.qrd gF6
@r{r qrfud 3nA{ *r qff :dTrd st (rirt t r'6 cft rn]F,-d dfr qrB{) rnr nrTa:d --drn s6lq6 3rr3rd lrrrar f,craFd, *dq
3;ciE g6/ i-dr{{, +i :rff-&s ;crqfo+r"r +t 3rriaa a* 6d +r i ?l li sr} vrlv ft cfi ,n sEr ,i +ifrra 6r* Fffi | /
The appeal under sub section (2) and (2A) of lhe seclion 86 the Finance Acl 1994 shall be filed in For ST.7 as prescribed

under Rule I (2) & 9(2A) of the Service Tar Rules. 1994 and shall be accompanied by a copy of order ol Commissioner

Cenlral Excise or Commissioner. Cenlral Excise (Appeals) (one of which shall be a cerlified copy) and copy of the order

passed by lhe Comrnissioner authorizing the Assistanl Commissioner or Depuly Commissioner of Cenlral Excise/ SeNice Tax

to file lhe appeal belore lhe Appellale Tribunal

S-ar r|q, ida r.wa r|ia ri n-{l{{ }'fr$-a yrfufllT (d-ez) + cfr 3rffii & trrri t'+-Aq r.cl{ eI6 xfuF-.rs 1944 *l
urn 35!s +' Jrdf-d. "n *r ff.d"a' nfufi-s-s, 1994 ffr lrRT ,a 4t jiaia d-dr6{ +} rfi di{ ff 4l t, sF }r}rr * ctr 3i-t-s-q
qrfuFrur C .x+fr 6tt Erq'];qr( ?rF,tdr 6{ Fj?r * 10 cFJgra (10%), fr{ npr lri $far ffi t, o gel-at. r< *r* gniar
ffia f, a rlrrdra Ffiqr anr., rrrJ B F€' rrFr + SiTria FFr B srl ar$ riif$n iq {rlil .q 6G Tcq t 3rQ6 a F}

#ffq r;qa T6 c?i C-{rf{ + riad-a 'efu F+r' av ra" t F}a rnB-a }
(D uRr 11 A * lidlra 16{
(ii) t-f,&c Fr ff ff 4l rrda {A'
(iii) H. dflT ffi + fi-{F 6 * riajl-a iq rrs
- {?rd q6 fr {ff rrRr * crqt,r lffiq ({- 2) xltffi{s 2014 + 3ni1{ t E4 ffi'3rffiq clfu6rff i s{ar flfqr{Irhi

+trrrfr 31d (rd lrfifl +i dr{ afi atir/
For an appeal to be filed before the CESTAT, under Seclion 35F oI lhe Cenlral Excise Acl, 1944 which is also made

applicable to Service Tax under Seclion 83 ol lhe Finance Act. 1994, an appeal against this order shall lie before lhe Tribunal

on payment of 1070 of the duty demanded where duly or duly and penally are in dispute, or penalty, where penalty alone is in

dispute. provided the amounl of pre-deposil payable would be subject to a ceiling ot Rs. 10 Crores,

Under Ceniral Excise and Service Tax,'Duly Demanded" shall include:

(i) amount determined under Seciion 11 D:

{ii) amount of erroneous Cenvat Credil laken:

(ii') amount payable under Rule 6 ol the Cenvat Credit Ruies

- provided lurther lhal the provisions of this Seclion shall not apply lo lhe slay applicalio.r and appeals pending before

any appellale aolhorily prior to the commencemenl of the Finance (No.2) Act, 2014.

sr.d {16r{ a} Td-trTur 3lr}ai :

R6vision eppllcEtlon lo Government of lndia:

tfl ya?r & 'rfrttH!- 
qrfd-+- ffiBd qIFfll t. i.fr4 r.qa erFa JrfufrrF 1994 aI uTr 35tE t'glrF qrra * li rta 3rr{

ia". Fra fliil. q{F8'ur ]rr&ad g-"ri. ?.a rfu. ,r"re Ainr d:i Fft-d f,rdi 8q ,rrF. r,:r{ E-a .$ h.+-110001. +}
B-ar ar qrBcr i -

A revision application lies lo lhe Under Secrelary, lo lhe Governmenl of indra, Revision Application Unit, Ministry of Finance.

Department ol Revenue. 4th Floor. Jeevan Deep Building, Parliament Slreel. New Delhi110001, under Section 35EE of ihe

CEA 1944 in respect ol lhe following case. governed by llrst proviso lo sub-seclion (1) of Section 358 ibid

{ft Frd i, hr$ r6-Era }. arrd i. Tl-t 6s1a fi-S FE al E d sra€Id t lI3]T ,rF * qTrrFd i- dra nr B,-dl 1.tr flrst r
ft.{ffi(.fisErr'rr6*<Et trE-l 4rd cR?rrrd } e}Er. or cFril trsrJ 116 iqr,rsrrfi* IIr * rriE6ror,. dhra Ffr *rrq} ?Tr

Gin] rifl ,G I }rd & ,r;?ri a miri iu
ln case ol iny loss d gtods, where the loss occurs in transil from a lactory lo a warehouse ot lo anolher faclory or from one

warehouse to anolher during the course of processing of the goods in a warehouse or in slorage whelher in a factory oa in a

r{raa * El6{ ffi rFtr qr etr 6} Md 51 $ era & faffeT t q-.qFd +ii rrd r{ trt' 4+ idlq tqrd T6 } gc (ftio e
errA i, ii lrlIa a: dr6, ffi lq rr slr +l furp A rrd tt i
ln case of rebate of duly of excise on goods exporled lo any country or lerrilory ouiside India ot on excisable material used in

lhe manulacture of lhe goods which are exporled 1o any country or terrilory outside lndia.

ufr:icra r]is 6I {rrd]a lfiq fudT r{rrd * drd{, icri{ ar terd 6l xril Frqtd f+-qFrqr tl /

ln case ofloods eiporled oulside lndia exporl lo Nepal or Bhutan, wilhoul paymenl of duty.

gffii'ra s;c,a *'r.c-r.d rrc6 * ,r4ala * fr(' fi r{E *d. s{ trfuff{q \'d rrt Gf};a erdtrri *. (d nEq fi rr€ t 3i{ t$
.rirfa .rt yrqra (l'f-dl *'rdnr E: lrAfI{F (a 2;. 1998 I u'rrr 109 } rErI B-re A ri artfrq I'rr+ rF-4frfu qr nl dle }
qrft-e fft nt *r/
Credit of any dury allowed to be utilized lowards payment ol excise duly on final products under lhe provisions ot this Act or

lhe Rules made ihere under such order is passed by the Commissioner (Appeals) on or afler, the dale appointed undel Sec.

109 of the Finance (No 2) Act, 1998.

3cTtfd }Ttfi ff At cfaqi cqr iEqr EA-8 i', rit a arfrq r.qrd.4 116 (r{-d) h!1El3*. 2001, * ft-q.ff I + nn+f, EffiaE t,
rs. yr&r * Ftqsr *3 xrE & l|dr-d A a' a"k F?lFa }rlda-+ FIIJ F lna?t a:r$c.vritr fi et ufiqr +iEr; -'l T+
ffii-*ra i=&-o r.-rz qF J-O'FT-8 rgaa & qRr 35.8I- * r5a trttHrra ff I'arn r 'a1q-' +,ih q{ TR-6 &c?
sf,ri & dr* qrF(' i
The above applicalion shall be made in duplicate in Form No. EA'8 as specilied under Rule, I of Cenlral Excise (Appeals)

Rules,2OOl wilhin 3 monlhs from the dale on which the order soughl to be appealed againsl is communicaled and shall be

accompanied by two copies each of the OIO and Order ln-Appeat. ll should also be accompanied by a copy of TR 6 Challan

evidentinq payment ol prescribed fee as prescribed under Seciion 35-EE ol CEA, 1944. under L4ajor Head of Account.

yfrffHlr yrifd i srq ffifud Fruifi-d 116 Sr lrfl4rft 4I dr*'ail6c I

*ii ffi r"" 
"*.rE 

rlt *ro*qi* fta rqt zoor- q,r t rdra l6qr rrrh 4e riara rqn rra mu Ftri t;qar ii at

Fqi 1000 / Fr trrd[a kqr 3rq I

The revision appicalron shalt be accompanied by a fee of Rs.200l where the amouni involved in Rupees One Lac or less

and Rs 10OO/'where lhe amounl involved is more lhan Rupees One Lac.

qA rs ]II*r t ;rg .( rtet +,EEraer t cr cia-+ E{ 3{t?l t Rc ?la6 -r,{Tdrd. sqfrP 6r'n +r'I 3r/I ?rfr| tE :-q e'

# F1, *f a m6r .rS a.rd d rfrA a fro lIlrfF{fa JrnEq rq'tr'6.q +r s+ yq-a sr }.fq F.*R +' lrqi }riz; t-q- Frd B I /

in cjse. if ttre order covers various numbers of order, in Original, fee for each O.l.O. should be paid in the aloresaid manner,

not withstanding the fact lhat lhe one appeal to lhe Appellant Tribunal or the one applicalion to the Central Govt As lhe case

may be, is tille; lo avoid scriptoria work il excising Rs l lakh fee of Rs. 100/- lor each'

q.lri€rifud -{-rqrdq rF6 lrtuF-aq, 1975, i 3r$-s*-l e $TsI{ {fr }d{ \'a T'rrF{ 3rran Ar qf- q{ F{i?ad 6 50 dq} 6r

-qrqFq ?rFF ftft-c &I Etal qGsl /

One copy'of apptrcatron or O tO as the case may be. and the order of the adiudicaling authorily shall bear a courl fee slamp

of Rs. 6.50 as prescribed under Schedule'l in lems of lhe Court Fee Acl,1975 as amended'

ffFr 116. ai.?rq 
';qra 

qG qd'n-dr6{ 3l4r&q -qrqlfu6{"T (sr4 Ejq ffii. 1982 ii affd qa r;q {iEFra Elrdi *t
TRTda i ari fr{Ft # rit{ t} Lqra 3{ralta fuqr ardr tl i
Atlention is atso inviled to the rutes coverinq rhese and other relaled malters conlained in lhe customs Excise and service

Appellate T bunal (Plocedure) Rules, 1982.

3.a 3rffrq crffi 4t }fd <lfu 6ci t fiifi-d ;qrc-fi. ii"qa 3nr drrltrF erdqr;i fi fa!' 3rfi-dr?ff E n?frq t{sTtc

w1/Yw.cDec.gov.ln +'l c.u n+'.1 F I /

For the elaborate, delailed and latest provisions relaling lo filing of appeal lo lhe higher appellate aulhority, the appellanl may

refe, to the Depart-enlal websile wwl,,/ cbec qov iT
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ORDER-IN-APPEAL

M/s Khedut Hat, Moti Bazar, Darbar Chowk, Gondal- 36031l(hereinafter

referred to as'the appellant) have filed the present appeal against the Order-in-Original

No. 01/5T/2016-17 dated 26.05.2016 (hereinafter referred to as the'impugned order')

passed by the Assistant Commissioner, Service Tax Division, Rajkot (hereinafter

referred to as the'the lower adjudicating authority').

2, The facts of the case are that the appellant was not paying service tax on

the taxable services under the category of "site formation and clearance, excavation,

earthmoving and demolition service" provided to their various customers. The appellant

held "llcense to possess explosive for use" (Form No. 22) from "Petroleum and

Explosive Safety Organization (hereinafter referred to as "PESO") for use of explosives

by them at the site of clients under their supervision and control. Form 22 holder can

purchase the permitted quantity, multiple times in a month, as provided in license, from

authorized seller of such explosive who possess license in Form No. 21. The appellant

cannot sell their explosive but have to consume explosives before closure of the flrm.

Appellant's main clients are Contractors of Canal, Bridge, Pipeline and owner of

mines/crusher for mining/excavation/digging earth, breaking stones/rocks. Their clients

give them the number of holes to be exploded and the appellant shot firer decides the

quantity of explosives to be used and takes the materials from their magazine in their

explosive van to the site of client. Their shot firer fires/charges the explosive at the

premises of the clients and whatever excess explosive remains is returned back to their

magazine. So the appellant does not hand over any material/explosives at any point of

time to any client. The explosives are consumed during the provision of service and

there is no delivery of explosives as these are never handed over to any client, thus it

can't be said sale of explosives and all work/activities carried out by the appellant fall

under "service" as per Section 65(44) of the Finance Act, 1994 (hereinafter referred to

as the "Act") and fall under the category of "site formation and clearance, excavation,

earthmoving and demolition service" under Section 65 (97a) of the Act. However, the

appellant was neither registered with the department nor paying service tax on the said

services. Hence, a Show Cause Notice No. VI(a)/16-17/SCN/AC/ST/15-16 dated

i0.02.2016 for the period from April, 2014 to March, 2015 was issued to the appellant

and demand confirmed vide impugned order, wherein the lower adjudicating authority

confirmed demand of service tax of Rs. 4,t9,71U- under Section 73 of the Act;

ordered recovery oF interest under section 75 oF the Act and also imposed penalties
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under Section 70, Section 77 and Section 78 of the Act.

3. Being aggrieved by the impugned order, the appellant has preferred the

present appeal, inter-alia, on the below mentioned grounds:

(a) Whole Activity has been carried out as per provision under Explosive Rules, 2008

framed under Explosive Act, 1884 (4 of 1884). The appellant carried out the activities

as per the statutory requirement and hence, they are not liable for service tax. They

placed reliance upon the case law of Harshita Handllng reported as 2010 (19) S.T.R.

596 (Tri- Delhi).

(b) The lower adjudicating authorlty held in the impugned order that the appellant

has undetaken drilling work to feed the explosives and blast the hard rock/soil and

therefore activities of the appellant fall under the category of "site formation and

clearance, excavation, earthmoving and demolition service". The appellant stated that

the lower adjudicating authority has erred In deflning the work done by the appellant.

The appellant is simply supplied the blasting materials and explosives and as per the

requirement, drilling work is done to feed the explosive and blast the hard rock or soil.

The appellant even did not remove or gather the rock or soil which comes out due to

blasting. The appellant did not engage any person for leveling of the area or to engage

in any other manner in order to make the site usable for any purpose. Thus, the

demand of service tax under the category of "site formation and clearance, excavation,

earthmoving and demolition service" is incorrect. They relied on the judgments (i) Indo

Nippon Chemicals Co. Ltd. - 2009 (16) STR 639 (Tri-Ahmd.); (ii) Purni Ads. Pvt. Ltd. -

2010 (19) STR 242 (Tri.- Ahmd.); (iii) Canny Detective & Security Services - 2010 (20)

STR 695 (Tri.- Ahmd.); and (iv) Kirloskar Pneumatic Co. Ltd. - 2011(22) STR 121 (Tri.-

Mumbai), without specifying as to how these case laws are applicable to them.

(c) The appellant has supplied the materials to their customers. Their main work has

been to supply explosives and blasting materials and the appellant has charged only for

the same and they have not charged for any service. The work of blasting,

transportation and shot firing were incidental to sale of explosives as per statutory

obligation. The appellant stated that the work incidental to sale/supply of goods is not

service taxable and they have paid the applicable VAT on explosives. They placed

4
..,' ,. ('
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reliance upon a case law of M/s. SIEMENS PRODUCI-S LIFECYCLE MGMT. SOFTWARE

rNDrA P. LTD 20ls (40) STR 726,

(d) The appellant has not charged any amount from his customers other than the

price of explosives and other blasting materials plus proflt margin and VAT. Actually

appellantt activity is nothing but sale and it does not amount to providing service'

Since the appellant has not received any consideration for alleged service the very first

condition of service is not Fulfilled and hence activity is not taxable. They placed reliance

upon the case law of M/s. Hindustan Zinc Ltd. Vs Commercial Taxes officer [TS-406-SC-

2014-VAT].

(e) This case is made absolutely on the basis of interpretation of law. Hence demand

can be made under normal period of eighteen months and the demand beyond normal

time is time barred i. e. for the period prior to 10.08.2014.

(f) This case is absolutely on the basis of interpretation of law and the appellant still

believes that service tax is not leviable on sale of explosive. The appellant has been

paying VAT considering the work as sale and had the same categorized under service

tax, the appellant would have paid service tax. There was no mala flde intention in the

paft of the appellant to evade payment of service tax. Therefore, no penalty should be

imposed on them.

(g) One of the appellant's clients named M/s. Varun Construction Company has used

the activities of the appellant for construction of landfill site for disposal of rejected

waste as per work order given by Municipal Corporation of Rajkot, which falls under the

exempted category as per Notification No. 2512012 - ST dated 20.06.2012 [Sr. No.

25(a)1. Thus, the work done by the appellant for main contractor is exempted and not

taxable. Similarly, another appellant's clients named Shri Bipinbhai Mohanbhai patel

used the activities of the appellant for construction of Road which falls under the

exempted category as per Notification No. 251201 - ST dated 20.06.2012 [Sr. No.

13(a)1. Thus, work done by the appellant for this main contractor ls also exempted and

not taxable.
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(h) The lower adjudicating authority has categorized and defined the service

rendered by the appellant under 
t'site 

formation and clearance, excavation, earthmoving

and demolition service" and not under the "Work Contract Service". If the service does

not fall under the category of Work Contract then only service portion is required to be

taxed not the value of material. In this case lower authority has considered the full

value of transaction, including the price of blasting material's cost. The blasting

material's cost can be derived from the price at which the same was purchased. So

value of service is value of service, as per order i.e. Rs. 43,95,732/- minus purchase

cost i.e, Rs. 40,52,310/- is Rs. 3,43,422 (which is less than 10 Lakhs). Thus, service tax

is not payable as per Notification No. 33/2012 - ST.

4. Personal Hearing in the matter was attended to by Shri N. M. Unakdat,

C.A. who reiterated the grounds of appeal and submitted that the actions undertaken

by the appellant is covered as sale as decided by the Hon'ble High Court of Rajsthan

and upheld by the Hon'ble Supreme Court; that they undertake delivery oF explosives at

the depth of 3'to 6'below ground level, then they feed explosives and blast the land

rock and soil but do not remove debris, hence is it not any taxable service; that these

actions are incidental supply/sale of goods i. e. explosives, as held in Hindustan Zink

Ltd. case; that the demand prior to 10.08.2014 is time barred; that service tax can't be

demanded on full value but on value/consideration received by them for the activity

minus purchase cost of explosives and other material.

Findings:

5. I have carefully gone through the impugned order, appeal memorandum,

records of personal hearing and the documents submitted by the appellant.

6. The issues to be decided in the present appeal are (i) whether the

appellant is liable to pay service tax against the activities done by them under the

category of "site formation and clearance, excavation, eafthmoving and demolition

service", or otherwise and (ii) whether penalty is imposable on the appellant under

Section 70, Section 77 & Section 78 of the Act or not.

I find that the lower adjudicating authority has held the activities carried

, * li'
6

7
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out by the appellant is "service" on the ground that the appellant's activities do not

mean "sale" of goods. In the sale of goods, the goods have to be delivered/handed

over to the buyer by the seller in as such condition. In this case, there is no delivery of

goods and goods are not handed over to the customer. The appellant has stated that

they cannot hand over the explosives to their customers as per Explosive Rules, 2008.

The appellant has accepted to have charged from their customers the price of

explosives and other blasting materials plus profit margin and VAT. I do not flnd force

in the arguments of the appellant as they are purchasing exploslve materials but not

selling the same to their customers but undertaking activities like blasting, for the

purpose of site clearance. The case of M/s. Hindustan Zinc Ltd. Vs Commercial Taxes

officer, Udaipur is not relevant as because it was a case of supply of explosives by M/s.

Hindustan Zlnc Ltd. to their contractor who had been undeftaking blasts and not the

activities of the contractors under taken, what has been held is that "Supply of

exploslves to contractor for use in mining operations constitutes 'sale' " and nothing has

been held that activitles of contractor undertaken are sale.

8. I find that many activities have been carried out by the appellant as per

provisions of the Explosive Rules, 2008 framed under Explosive Act, 1884 (4 of 1884).

The appellant argued that they carried out activities as per the statutory requirement

and hence not liable for service tax. I find that the nature of activities carried out by the

appellant is not open for all in general but to be carried out by few authorized persons

who hold valid licence under Explosive Rules, 2008 framed under Explosive Act, 1884 (4

of 1BB4). However, the activities undertaken by the appellant to their customers do

constitute service as these activities are not statutory obligations of the government. I,

therefore, flnd that the ratio of case law of Harshita Handling reported as 2010 (19) S.

T. R. 596 (Tri. Del) is not applicable at all.

8.1 I do not find that the appellant has simply supplied the blasting materials

& explosives but they carried out drilling work to feed the explosives and blast the hard

rock or soil as per requirement oF their customers. It is not essential that the service of

removing debris is necessary to define the activities undertaken by the appellant. The

work undertaken by the appellant has to be termed as site formation and clearance,

excavation, earth moving and demolition service.

8.2 I am of the considered view that the activities carried out by the appellant

is a "service" and not "sale" of explosives.

f\l,'(7
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9. In view of the discussion as held above, I find that the value of the

material of explosives received during supply of the said services should be included

in the taxable value of the said services, in terms of Section 67 of the Act read with

Rule 5(1) of the Service Tax (Determination of Value) Rules, 2006. The taxable value

for charging service tax is the gross amount charged by the appellant for such service

provided and should also be inclusive of all other elements of expenses including

value of material of explosives. Therefore such charges are required to be included

for the purpose of charging service tax.

10. In view of above facts and circumstances of the case, I have no option

but to reject the appeal and I do so,

go.8 $+r+-dr <qT{r -$ ffr af sfi-a fi ftqdRr lq-i-ra afrh t f*qr orar tt

10.1 The appeal filed by the appellant is disposed off in above terms.

8 ?6't{
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Bv R.P.A.D/Speed Post.

To

Copv to:

1. The Chief Commissioner, GST and Central Excise, Ahmedabad Zone, Ahmedabad.

2. The Commissioner, GST and Central Excise, Rajkot Commissionerate, Rajkot.

3. The Assistant Commissioner. GST and Central Excise Division-Il. Rajkot.

4. Guard File.

M/s. Khedut Hat,

Moti Bazar, Darbar Chowk,

Gondal- 360311
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