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ORDER-IN-APPEAL

M/s. Jeet Construction Co., "Shivam", Sakhiyanagar Main Road, Rajkot
(hereinafter referred to as 'the appellant') filed present appeal against Order-in-
Original No 52/ADC/PV/2015-16 dated 31.03.2016 (hereinafter referred to as “the
impugned order") passed by the Additional Commissioner, Central Excise, Rajkot
(hereinafter referred to as “the lower adjudicating authority”).

2. The facts of the case, in brief, are that the appellant
was engaged in providing taxable services “Construction Services in respect of
Commercial or Industrial Building® under Service Tax Registration No.
AADFI811BKST001 and had undertaken to comply with the  conditions
prescribed under the Service Tax Rules, 1994 (hereinafter referred to as 'the
Rules’). During the period from financial years 2005-06 to 2009-10, the appellant had
rendered services to Mfs, Tata Tele Services Ltd, Ahmedabad, M/s. GTL Ltd,
Ahmedabad, M/s. Idea Cellular Ltd, Ahmedabad for construction of concrete
foundation of mobile towers which included the excavation work of pits, placing steel
bars, cement concreting and other allied works and also to M/s. Bharti Cellular Ltd.,
M/s. Idea Cellular Ltd., M/s. Vodafone Essar Gujarat Ltd. etc for laying optical cable
fiber network, which included excavation of trench, laying of duct/cable, backfilling, soil
leveling and related ancillary works,

2.1 A Show Cause Notice F.No. V.ST/AR-|,Rjt./IC/191/2010 dated
13.09.2010 was issued proposing to recover service tax of Rs. 49,88,581/-
under proviso to Section 73(1) of the Finance Act, 1994 (hereinafter referred to as
the "Act”) along with interest under Section 75 of the Act and imposition of
penalties under Section 77 and 78 of the Act. The lower adjudicating authority vide
the QIO No. 28/1C/2012 dated 16.04.2012 confirmed demand of service tax of Rs.
35,39,288/- under proviso to Section 73(1) of the Act along with interest under
Section 75 of the Act and appropriated Rs. 28,00,000/- already paid by the
appellant and also imposed penalties under Section 77 and 78 of the Act,

2.2 Being aggrieved by the said OI0 No. 28/1C/2012 dated
29.02.2012/16.04.2012, the appellant had preferred appeal (F. No.
V2/560/RA1/2012), which Was decided vide OIA No.
91/2013(RAJ)CE/AK/Commr(A)/Ahd dated 25.02.2013. The relevant Paras of that
Order-in-Appeal are reproduced as under:

"9.3 Furthermore, on going through the contention of the appefiant

Fage Mo 1ol 13
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and the findings at para 8.2 of the impugned order, I find that the
appefiant had further sought the reduction of the demand of service
tax of Rs. 10,02,210/-, resulting from the sum received by them in
respect of services of laying of cables, which has been set aside by
the lower adjudicating authority terming as non-taxable activity,
however confinrmed under section 734(2) of the Finance Act. 1994
consigering that the service tax has been recovered by the appeliant
from the serviced recipient.

1 find that while setting aside liability of service tax en Laying of
cables/OFC, the lower adjudicating authority at para 8.2 of the
impugned order has inter alia, held as under:-

g\ P CBEC vide its Circular No. 123/5/2010-TRU dated 24"
May, 2010 has clarified the applicability of service tax on laying of
cable under or along with roads and similar activities. This circular has
examined the taxability of different activities taking into account the
scope of all related services such as site-formation, excavation/earth
maving, erection, commissioning or installation services, commercial or
industrial construction service, or work contract services, Accordingly,
{ find that the status of the activities carried out by the notice for
the purpose of taxation /s covered under sr. no. 2 of the Table
annexed to the said circular, which specifically exhibits the status of
‘Laying of cables under or alongside road” as non taxable service
under any clause of sub-section (150) of section 65 of the Finance Act.
1994, Therefore, [ decide that the services rendered by the roticee
in relation to laying of cable are not taxable. Accordingly, I hereby
drop the demand of service tax in relation to laying of cables on the
ground of being non-taxable service. However, as a matter of fact
which has not been disputed by the noticee. [ also
find that the service tax amount collected by them from
ctents is required fo be credited to the amount of certral
Government under the provisions of section 73(A)2) of the
FAnance Act, 1994............"

50 what can be gathered from the above is that, though the
activity of laying of cable under the main category of Commercial Or
Ingustrial Construction, has been held to be not taxable activity by the
lower adjudicating authority, the demand has been confirmed on such
non-taxable portion also under section 734 ibid, on the ground that
the appellant had collected such service tax from the
customersservice recipients.

9.4  The gppellant, in the above backdrops are contesting the portion
of the non-taxable demand of service tax of Rs. 10.02.210/- for the
service laying of cable provided to M/s, Bharti Cellular Ltd., Abmedabad.
0n bwo coynts. One, that they have not collected service tax in respect

aF s F ervice men, i Vi
Zaverphal Bhalgama, Engineer (Technical) of M/s. Bharti Airtel Ltd,
Rajkot dated 13.01.2010 relied upon for holding that service tax has
I fity n Mes, Bharti Cellular
Ltd, agnd therefore the sam ok ; il confinm;
demang under section 73A(2) of the Finance Act. 1994, In support of

their first contention, the appeliant had submitted during the course
of personal hearing, photocopies of two Work Orders issued by M/s.
Bharti Cellular Ltd. to the appellant. As regards, the second contention,
I find that as per the record, Shri Vipul Zaverbhai Bhalgama s an
engineer of M/s. Bharti Airtel Ltd. and therefore how far the
significance can be aftached to his statement for confirming the

Wit
vd
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demand in relation to M/s. Bharti Cellular Ltd, i5 issue to be

pondered over. However, since, collection of service tax on the
' % / i wihich r adiudh 5

held to e non-taxable activity in the impugned order, is guestion of
fact, which can be verified, the jssue to this [imited extent, [s
call again, to in, whether fiant A My ool
sgrvice fax from M/s. Bharti Cellular Ltd, so as to warrant
7fi inder section 73A(2) of the Finance Act
1994, Jt is stand of the appellant y have not collected service

Mufar g

in_re e ioen 5,
therefore to put to rest these gdivergent in coatention/findings, de

nove verification is only alternative.

10. As regards, imposition of penalty under section 78 of the
Finance Act, 1994, I find that the appeliant has vehemently pleaded
that they had made payment in excess of the amount required to be
paid under section 73A(2) of the Finance Act, 1994 and therefore no
penalty could be lawfully imposed under sections 77 and 78 of the
Finance Act, 1994 in respect of the demand confirmed taking recourse to
section 73A of the Act. In support of their above contention, the
appellant also relfed upon the decision of the Hon'Me Tribunal in the
case of M/s, Indian Oif Corperation Vs. CCE Meerut reported in
2002 (142) ELT 157 (Tri-Del) wherein it has been inter alia beld as
unger.-

"There is no short payment of duty by the appellants. They
only failed to pay the amount which they collected in excess of the
duty from the buyers, in terms of section 11D, Therefore, they could
be only girected to pay that amount, the order of the Commissioner
regarding imposition of the penalty under section 11 AC and Rule
1730, as well as 210 of the Rules and demanding interest under section
11AB, is set aside. Appes! aliowed,”

I also find that in the case of M/s. Dasbu Automotive Seat
India Ltd, Vs. CCE, Chennai-IV reported in 2012 (286) ELT 387 (Tri-
Chennai) it has been inter alia held as under:-

"Penalty - Amount collected as duty but not deposited with
Govt. - There is no provision either in the Excise Act or Rules for
imposition of penalty where demand has been paid under section 110
of Central Excise Act, 1944. Penalty can be imposed only on the
demand confirmed under section 11A(1) ibid which was further
restricted to 25% to be paid within 30 days of the order as the appellant
had paild entire amount of duty along with interest before
adjudication - Rule 25 of Central Excise Rules, 2002."

I find that as held at para 8.2 of the Impugned order the lower
adjudicating authority has confirmed the demand inter alia holding,
that, "....However, as a matter of fact which has not been disputed
by the noticee, I alsp find that the service tax amount coliected by
them from their clients is required to be credited to the account of
central Government under the provisions of section F3A(Z) of the
Finance Act, 1994, "

In light of the above findings of the lower adjudicating authority
and contention and case-faws cited by the appellants, I do find force in
the plea of the appeliant that penaity cannot be imposed upon the

Paga Mg Saf 12
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portion of the demand of service tax attributable to demand under
section 73A(2) of the Finance Act, 1994, which is pari materia with the
provisions of section 11D of the Central Excise Act. 1994, [ alsg fing that
na reference to penal provisions has been made in the text of the section
in respect of the demand conflrmed under the section 73A is not in order
and legal, [ accordingly sef aside the same,

101  Besides, I find that the appellant has pleaded that once the
demand on igying of cable (set aside in the impugned arder) is
considered, there is no short payment of service tax under category of
construction of towers. The appellant contended in the appeal
memorandum that, eventually, since the construction of tower has
been heid to liable to service lax, the service tax payabie thereupon an
such construction of tower activity came to Rs. 7, 76,371/, which was
dlready paid by them from time to time, before commencement of
inguiry and therefore no penaity action is warranted

I find that, if that is so, as contended by the appeliant. the
question of imposition of penalty under section 77 and 78 of the
Finance Act, 1994 would not arise. I fing that the issue had caught
seriousness, in the first place, as taxability of laying of cable was
considered to be taxable activity. However, since the laying of cable
activity, which as per the para 5 of the impugned order, contributed
to large portion of overall demand of Rs. 88,59,175/-, which has
dlready been set aside, or confirmed under section 734 (2) af the
Finance Act, 1994, the question of the imposition of penaity would
naturally not arise,

11, [In light of the above discussion and findings, [ pass the grder as
follows; -

(i) 1 uphold the demand on Construction of fower activity,
which the appeliant too have not disputed,

(i) The issue of confirmation of demand of service tax of Rs,
10.02,210/- under section 734 of the Finance Act, 1994, js remitted back
to the lower adjudicating, in Light of direction given in the foregoing
paras of this order.

(iii)  Penalty under section 78 of the Act, on portion on the
demand attributable to section 734 of the Finance Act, 1994, is set
asige. Also the interest on the portion of demand sttributable to
section 734 of the Finance Act, 1994 cannot be charged under section
75 of the Finance Act 1994, and therefore there is no guestion of
charging interest on such amount. The same toe is set aside.

() Penalty under section 78 of the Finance Act, 1994
attributable to any portion of demand of service tax on the activity of
construction of tower, if paid AFTER initiation of the inguiry, shall
stand upheld. However, if the appellant had paid, before, initiation of
inquiry, there is no case of imposition of penalty under section 78,

(v} Demand of service tax under section 734 of the Finance, Act,
excepting the demand which has been explicitly set aside and the one
of Rs. 10,02,210/- which subject to the verification in the proceedings
remitted, as discussed in the foregoing para, is confirmed

(vi) Penalty of Rs. 10,000/- imposed under section 77 of the
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Finance Act, 1944, will stand confirmed, only if any part of service tax
liability under construction of tower activity, was not paid before
initiation of fnguiry, or else the same fias to be set aside.

'. [_ -
11z The aspect of the imposition of penallties under section }'

77 and 78 of the Act, has been deliberately left open, as it is not cleanly
forthcoming from the impugned order, that the entire portion of the
demand of service tax in respect of the activity of the construction of
concrete celfular tower has been paid before initiation of inguiry,
albeit the appellant has vehemently contended that they have paid
the entire labifity in respect of the activity of Construction of
foundation cellular fower before initiation of inguiry.

{Emphasis supplied)

2.3 It is on record that the appellant has not gone in appeal against
remand portion of this Order-in-Appeal dated 25.02.2013 whereas the department
has not gone in appeal against any portion of this OlA dated 25.02.2013.

2.4 In de-novo proceedings, the lower adjudicating authority vide the
impugned order has held that the appellant has charged and collected service tax
of Rs. 10,02,210/- on the services rendered by the appellant for laying optical
fiber cable network for M/s. Bharti Cellular Ltd.; that before 24.05.2010 when
CBEC issued Circular No. 123/5/2010-TRU dated 24.05.2010 clarifying that laying
of cable is not a taxable service, the appellant was providing services of laying of
optical fiber cable network to M/s. Bharti Cellular Ltd., M/s. Idea Cellular Ltd., M/s.
Vodafone Essar Gujarat Ltd. and when they had charged service tax on similar work
from two different service recipients then not collecting from M/s. Bharti Cellular Ltd.
appears to be an apparent mismatch; that the action of the appellant that they had
charged and collected service tax on similar work during the same period from other
clients leads to convince that the value received from M/s. Bharti Cellular Ltd. included
service tax.

2.5 The |lower adjudicating authority has also held that the payment of service
tax payable on construction of mobile towers was less than the service tax collected by
the appellant for construction of towers and laying of optical fiber network for the
reason that the appellant had accepted nonpayment of service tax right from the day
inquiry was initiated; that the payments made by the appellant during the period of
demand were payments made by them towards total liability on “commercial or

— industrial construction service” and it included service tax on laying of optical fiber
Wneﬁwm also. Accordingly, the lower adjudicating authority imposed penalty of

Rs. 15,38,077/- under Section 78 of the Act on the short payment of service tax payable
on construction of towers and also imposed penaity of Rs. 10,000/- under Section 77 of
the Act.
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3. Being aggrieved by the impugned order, the appellant has preferred the
present appeal on the grounds as follows:

(a) The demand of service tax of Rs. 10,02,210/- should be quashed and set
aside as the appellant has not been collected any service tax from M/s, Bharti Cellular
Ltd., Ahmedabad on laying of optical fiber cable network as it was not paid by them
on the ground that it is not a service taxable activity. The appellant submitted
certificate of an independent Chartered Accountant, certifying that Rs. 10,02,210/- has
not been collected from M/s. Bharti Cellular Ltd., Ahmedabad. They also submitted copy
of ledger, invoices and work contract entered with M/s. Bharti Cellular Ltd., Ahmedabad
to support their above contention.

(b) The demand of penalty under Section 78 and 77 of the Act should be
quashed and set aside as they had already paid service tax amount even before the
date of commencement of inquiry. The appeilant submitted a certificate of M/s. Kared &
Co. - independent Chartered Accountants certifying that the appellant has discharged
service tax of Rs. 7,86,655/- for the period from 2005-06 to 2009-10 on the activity of
construction of towers for M/s. Bharti Cellular Ltd., Ahmedabad.They also submitted
copy of 5T-3 and challans in support of their contention. The appellant further
submitted that lower adjudicating authority has misdirected while confirming penalty
under Section 78 of the Act by imposing penalty of Rs. 15,38,077/- while the disputed
service fax payable was Rs. 7,76,380/- only for the activity of construction of tower as
had already been confimed in OIA 91/2013(RAJ)CE/AK/Commr(A)/Ahd dated
25.02.2013,

4, Shri Chetan Dethariya, CA, appeared for personal hearing on behalf of the

appellant and reiterated the grounds of appeal and submitted that the issues involved

in this appeal have been explained by them in their written submission dated

25.04.2017. He emphasized that Rs. 7,69,072/- out of Rs. 7,76,380/-, was paid by the

appellant before inquiry was initiated by the department and differential Rs. 7,308/

was also paid before issuance of SCN; that in view of such facts, there is no case of

imposition of penalty on them under Section 78 of the Act: that they have not coliected

any amount of service tax on laying of optical fiber cable network from M/s, Bharti

v Cellular Ltd., Ahmedabad as no amount was paid by them on the ground that laying of

ﬁﬁ’f cable is exempted from service tax; that imposition of penalty of Rs. 15,368,077/ is not

correct at all as the disputed amount of service tax is only for Rs. 7,76,380/-. The

department was given personal hearing notices but no one appeared any timefon any
date,
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Findings:
3. I have carefully gone through the impugned order, appeal memarandum,
Wl
records of personal hearing and documents submitted by the appellant, v ¢
6. The issues to be decided in the present appeal are (i) whether the

appellant is liable to pay service tax on service of laying of optical fiber cabla network
to M/s. Bharti Cellular Ltd, Ahmedabad or not; (i) whether penalty is imposable on the
appellant under Section 77 & Section 78 of the Act or not; and (ili) if imposable, what
should be the quantum of penalty?

z. It is a fact, as stated by the lower adjudicating authority that the appellant
had provided service of laying of optical fiber cable network to three different service
providers, namely, M/s. Bharti Celluflar Ltd., M/s. Idea Cellular Ltd. and M/s. Vodafone
Essar Gujarat Ltd. during the period from 2005-06 to 2009-10. It is also a fact as
emerging out of certificates of Chartered Accountant, documents submitted by the
appellant that they had collectad service tax on laying of optical fiber cable netwark from
M/s. Idea Celiular and M/s. Vodafone Essar Gujarat Ltd, but M/s, Bharti Cellular Ltd did
not pay service tax to the appellant on the ground that Circular No. 123/5/2010-TRU
dated 24.05.2010 has clarified that laying of cables under or glongside roads is not a
taxable service. [ find that the said Circular dated 24.05.2010 issued by CBEC under
subject "Applicability of service tax on laying of cables under or alongside roads and
similar activities” has clarified at Sr. No. 2 of Para 3 that laying of cables under or
alongside roads is not a taxable service under any clause of sub-section (105) of Section
65 of the Finance Act, 1994. Para 2{iv) of the circular also clarifies that 'site formation
and clearance, excavation and demolition services’ are attracted only if the service
providers provide these services independently and not as part of a complete work such
as laying of cables under the road. CBEC Circular No. 123/5/2010-TRU dated 24.05.2010
is reproduced as below:

Circular No. 123/5/2010-TRU, dated 24-5-2010

"Sulyect Applicabiify of service tax on laving of cabies under or alongside roads
and similar activifies - Canification regarding.

Disputes fiave arisen In some parts of the country reganding applicability of service tax on
cerlamn activities such as shifting of overfead cables to underground on account of
renovation/widening of roads; laying of electrical cables under or alongside roads raifway
. tracks; between grids/sub-staltions/transformers the distribution points of residential or

r::,.r' commerdal complexes and such activities as elecirification of radways, instaliation of

streel-lghts, traffic fights, food-lights. This clanification takes into account the taxabilty
of aifferent activities taking info account the scope of all services [such as site
formation/excavalion/ earth moving service, commercial or industrial  construction
SEVICEs; erection, commissioning or instaliation services; or works-contract service) that
are presently taxable as well as thase which are covered under the Finance Act, 2010,

<. Scope of certain taxable services in brief;
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i) ‘Commercial or industrial consiruction services’ in brief (i} cowver construction
of and the completion, fimishing, repair, alteration, renovation, restoration or similar
activities pertaining to buidings, ciwl structures, pipelines or conguits. Therefore, only
such electrical works that arc perts of (or which result in emergence of a fixture of)
buiddings, cfvil structures, pipelines or condudls, are covered under the delfinition of s
{@xabie service, Further, such activiies undertaken in respect of roads, rafways,
{ransport berminals, brioges, funnels and dams are oulside the scope of levy of service
fax under this tavable senvice.

il Under Erection, commissioning or instaliation senvices. (i) the actiities
relevant to the instant issue are (a) the erection, commissioning and instailation of plant,
machimery, equipment or structures; and (b) the instaliation of elactrical and electronic
devices, including wiring or fitting there for. Thus, if an activily does not result in
emergence of an erected, instalfed and commissioned plant, machinery, equipment or
sfructure or does nof resudt in instalation of an efectrical or electronic device (ie 2
machine ar equipment that uses electricly fo perform some other function) the same i
outside the purview of this faxable service.

(i} Works Comfract” incovporates Mhe inclusions and exclusions (i} of the
aforementioned two laxable services (amongst others) and it & the nature of the
contract (i.e. a contract wherein the transfer of property in goads involved &5 leviable to a
fax as sale of goods) rather than the nature of achivities undertaken, that distinguishes it
from the previously stated taxable services. Thus, even in the case of 'works confract’ if
the nature of the activities /s such that they are excluded from aforesaid two services
then they would generally remain excluded from this taxable service as well,

(v)  sde formation and clearance excavalion eadtbmoving and (i) demoliticn
i gl as pad of 3 complete work such as laying of cabies wnder the mad,
K+ The taxable status of various activities, on which disputes have arisen

Based on the foregoing, the folibwing would be the tax status of some of the activities in

respect which disputes have anser,

5. No. Activity Status

.

¥, Laving of gables unger or alongside | Mot a taxable service pnder any
fie e clause of sub-section [105) of

v

K 1.

4 R

5

5 i

- S (RN 1 1

]

4. The conclusions drawn above are essentially general in nature and would have to
be applied in an indfvidug! case depending upon 5 facts and Circumstances, The perding
disputes/cases may be declded based on the clarifications containad in this circuiar =

(Emphasis supplied)

7.1 In view of above, It is very clear that laying of optical fiber cables under or
alongside roads is not a taxable service and service tax Is not payable on the activity of

"‘ﬁeﬂving of cables under or alongside roads, as has been held in the previous Order-in-
Appeal dated 25.02.2013 also.

7.2 However, many service providers including appeliant with intent not to get
entangled In litigation were charging service tax from their clients, It has been claimed
by the appellant that they have collected service tax on services of laying of optical fiber
network from M/s. Idea Cellular Ltd. and M/s. Vodafone Essar Gujarat Ltd, but have not
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collected any service tax from M/s, Bharti Cellular Ltd., Ahmedabad. The findings of
lower adjudicating authority that since the appellant had charged and collected service
tax on laying of optical fiber cable network from two service recipients, namely, M/s.
Idea Cellular Ltd. and M/s. Vodafone Essar Gujarat Ltd., hence, they must have
collected service tax from M/s. Bharti Cellular Ltd., Ahmedabad appears to be factually
incorrect and is not supported by any evidences in the impugned order. The lower
adjudicating authority has not given any evidence to substantiate his findings in this
regard. The appellant has categorically stated that they had neither charged nor
collected any amount towards service tax from M/s. Bharti Cellular Ltd., Ahmedabad for
laying of optical fiber cable network as it was a non-taxable activity. The appellant has
also submitted certificate dated 10.03.2017 of independent Chartered Accountants,
namely, M/s, Kared & Co., Rajkot certifying non collection of service tax from M/s.
Bharti Cellular Ltd., Ahmedabad. The appellant also submitted copy of ledger for the
pericd from 2005-06 to 2007-08, sample invoices and wark contract entered with M/s,
Bharti Cellular Ltd., Ahmedabad to support their claim of non-collection of service tax
from M/s. Bharti Cellular Ltd., Ahmedabad. In view of above factual position, I am
unable to agree with the view of the lower adjudicating authority that since the
appellant had collected service tax form M/s. Idea Cellular Ltd. and M/s. Vodafone Essar
Gujarat Ltd., then they must have collected from M/s. Bharti Cellular Ltd., Ahmedabad
also even when department has falled to give any evidences to this effect and the
appeliant submitted their accounts duly certified by Chartered Accountant to the lower
adjudicating authority.

7.3 The non-taxability of laying of optical fiber cable network rendered by the
appellant is not in dispute and CBEC Circular No. 123/5/2010-TRU dated 24.05.2010 has
clarified the issue as discussed in Para 7 above and also held in the previous round of
Order-in-Appeal dated 25.02.2013 and Order-in-Original dated 29.02.2012(Para 8.2)
also. Since, service tax liability does not arise on laying of optical fiber cable network,
the appellant is not required to pay service tax for services provided to M/s. Bharti
Cellular Ltd., Ahmedabad as it has not been collected by the appellant from M/s, Bharti
Cellular Ltd., Ahmedabad. In view of this factual position, confirmation of service tax
liability of Rs. 10,02,210/- by the impugned order is set aside.

R
B8 The appellant has contested imposition of penalty of Rs. 15,38,077/-

under Section 78 of the Act on the ground that they have discharged their liability of
service tax on service of "construction of mobile towers” along with interest before
Issuance of show cause notice. [ find that they have claimed to have paid service tax of
Rs. 7,69,072/- along with interest before initiation of inquiry in the course of routine
monthly compliance and these facts have also been duly reflected in ST-3 returns and
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they have paid Rs. 7,308/- after initiation of inquiry but before issue of SCN. This has
also been confirmed vide letter F. No. IV/15-112/ST/REC/16-17 dated 24.05.2017 by
the Assistant Commissioner, Service Tax Division, Rajkot wherein he has stated that the
Range Superintendent, AR — II, Rajkot vide his letter F. No, AR-I/RIT/Jeet/2005-06
dated 18.05.2017 has submitted that the appellant had paid service tax Rs. 7,609,072/
on "construction of tower” during the period from 05.07.2005 to 27.05.2008 through
various challans. The remaining amount of Rs. 7,308/- was paid on 10.11.2009 i, e.
after investigation but before issuance of Show Cause Notice. In such a factual position,
imposition of penalty of Rs. 15,38,077/- is not correct, legal and proper and penalty of
Rs. 7,308/~ only can be imposed as discussed below.

8.1 OIA 91/2013(RAJ)CE/AK/Commr{A)/ahd dated 25.02.2013 passed by
the then Commissioner (Appeals) has upheld penalty under Section 78 of the
Act attributable to that portion of demand of service tax, which is related to activity
of construction of mobile towers, only if the appellant has not paid service tax
before initiation of inquiry by Rajkot Commissionerate, 1 agree to this view. It is a
fact as stated by the department in letter dated 24.05.2017 of the Assistant
Commissioner, Service Tax Division, Rajkot that Rs. 7,69,072/- has been paid by the
appellant as service tax on the activity of construction of mobile towers in the course
of routine monthly compliance and much befare initiation of inquiry. However, service
tax of Rs. 7,308/- was paid along with full interest after initiation of departmental
Inguiry and hence penalty of Rs. 7,308/- can be imposed under Section 78 of the Act,
if ingredients to impose penalty under Section of the Act is present in the case.

B.2 I find that Section 78 of the Act was amended with effect from
14.05.2015, which stipulated that where a notice has been served under sub-section (1)
of Section 73 or under the proviso thereto, but no order has been passed under sub-
section (2) of Section 73, before the date on which the Finance Bill, 2015 recelves the
assent of the President, then the provisions of amended Section 78 would be applicable,
In the instant case, the SCN was issued on 13.09.2010, Order-in-Original was passed
on 29.02.2012, Order-in-Appeal was passed on 25.02.2013 and case was pending for
orders under de-novo proceedings and hence amended Section 78 shall not be
applicable but Section 78 of the Act as it existed in 2005-06 to 2009-10 would be
applicable.

P —

8.4 It Is a fact that the transactions are avallable in the specified records of
the appeilant hence penalty @ 50% of service tax amount is imposable as per 1¥
proviso to Section 78 of the Act. Therefore, 1 am of the considered view that penalty of
Rs. 3,654/- Is imposable on the appellant under the then proviso to Section 78 of the
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B.5 I find that the appellant did not pay their full service tax liability and
hence penalty of Rs. 10,000/- imposed under Section 77 of the Act for the said
contravention is reasonable and proper and I uphold the same.

%, IfrereRal Zam 2ot 1 18wl @ Ruen Ioates Sl & R e &

g, The appeal filed by the appellant is disposed off in above terms.

i K &
._I. ¥
T ."“w..lw. ;-'.-"“;-"-d Ak
F?:h;_:_,-'-""-;:""‘.' -_*
(TAT FA)

g (Hdrew)
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| To, W)
' M/s. Jeet Construction Co., A M SerrE &,

| "Shivam", Sakhiyanagar Main Road,
' Near Airport, Rajkot-360001. frger, AEIEAT A 15,

The Chief Commissioner, G5T & Central Excise, Ahmedabad Zone, Ahmedabad.
The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
The Assistant Commissioner, GST & Central Excise, Division - [, Rajkot,

Guard File,

A L

Page Mo, 13 of 13



