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Arising out of above menlroned OIO issued bj, AddilionaUJoint/tleputy/Assistanl Commissioner, Central Excise / Service Tax,

Rajkoi / Jamnagar / Gandhrdham

3f+fiiF.41 & qffi 6r arq (rE cifi /Name&Address of the Appellant & Respondent :-

M/s..lcct Construction Co., "Shiranr".. Sakhirarrasar l\1ain Road..R;rjkot

5{ 3ne?(3{fr t .qfud 6f* .qE-J ffifu-a -ft& i Jq'rff qrfrH-r / sfilF{nr * sFei .rffd dr{{ F{ s6dr tl/
Any person aggrieved by lhis Order'rn-Appeal mav tile an -appeal lo the appropflate aulhorily tn the to owing way.

dtsr rfi$ .ir*q raqrz r!ca, rd fr-drfr{ 3{dHfq * qfi lrq-fr. a;llq r.qr{ lfda lnDft{F 1944 *r rrRr 358 &
rrr.ta'qa ea:reff-cq: r99a ff ,-rtr 86 * xa"ia ffifua :nre a ar r#r t u

Appeal lo Customs. Excise & Service Tax Appellale 'lribunal under Seclron 358 of CEA 1944 / Under Section 86 of ihe
Finance Acl, 1994 an appeal Jies to

drft{_,.t'r {.*rfra rl Fahra F&l F.rFn .frF e'- -;eIq ,qza ?r=F rrd trrEF }+{rJ. a-,,rftrfrfsr +t Ere.E r.16 TFa cdIB ,r
2 Jrrr i trE ,rg ?F+ +l & sr# .r?- i'

ff,e spec,aiUenct of Cusloms. Exose 8 Service Tax Appettale Tribunat oi Wesl Btock No 2. R.K puram. New Dethi in a|
mallers relaling lo classilication and valuation

t{n-.? q?r,'dd lta) E irn rr ]r1rnt ar irFrdr erE qrn qdir fpr 9r.a frel{ ,iqE eF?i r" C-{rfr{ xdliir, ;Trqlfuarrr
1fue21 & vB'rn &rfto f'&Fr. ce d". dl(F-n er-a FgErI r.aF.tdrcr J("""! sl 8r ?r$ ,nB" ,

To the Wesl regional bench of Cusloms. Excrse & Servrce Tax Appe ate Tribunat (CESTAT) al. 2', Ftoo. Bhaumatr Bhawan
Asarwa Ahmedabad-380016 rn case ol appeals other than as menlioned rn pa.a 1(a) above

]lffiq FrqlfuEror * {r{ar j]Iha qrila -ai 6 fir *-dtq jaqri ?li4 (rrfffl A-{8EA, 2001. + fr{F 6 & ]Iar+a Aqfta f+r
at qrr{ EA3 +i qr cfui *rgBtr orar aG! r t{t p ra ir rj(-'cft* sEr fi rald rrcq *t nia t-a.rs *r Ei.rr
3lt{ ,nqr rr{l EFtdr, {cq 5 F,E ar i[$ fin. 5 dn4 6g! qr 50 Frq F.cq $ ]nr{l 50 arq w.l fr']lfu6 e al Fff9r too0i,
rvi. 5,6067. {qa rr'rar 10.000/' 5q} F ft''!fl-a llfrr eFF ar cri F rr 6r Fttrlfta rreq sr rr,rfla. q-dEd lrffirq
-qmfiIfi{lr ff ?nsr i qarq+ {EF.r + aq F Bfr rt E*FiF+ et-r +i d-a, e.{r{T {i }El]fFd +$ E* #n, f+- aI ?ifH\, l

IdRlf,.gr.E. +r.errrar4 +6 *) I{ ?[s]. f dfdI vGc Tdr rsft-d lldHt{ arqrfufiq €r ?rrsr e:ra * r errra:rrtrr fe *..*it *t t rdaa.r{ +-Fq 500/, Fqr Er l}u\+a e;a" \frFr sla fin r/

The apDeal to ihe Appellale Tribunal shali be filed rn quadruplicate in Jorm EA 3 / as prescribed under Rute 6 ot Cenirat
Excrse (Appeal) Rules 2001 and shall be acconrpanied agarnsl one which ai leasl should be accompanieri by a fee ot Rs
1,0001 Rs 5000/ Rs 10.000/ where anroull of duly demand/intarest/penaltyrefund is upto 5 Lac.. 5 Lac to S0 Lac and
above 50 Lac respeclively n lhe form of crossed bank drafi in favour o{ Asst Regrstr3r oI branch o{ any nominated public
seclor bank of the place whe.e the bench of any nominated public seclo, bank of the place where the bench ol the Tribunat
is srlualed Applicalion made lor grant of slay shall be accompanied by a lee of Rs 500/-

}iHflT;urrrBff & rye] {Od h- q3tFrF 1994 &r.Lrr 86(tr + |fa- sl-E{ ?rFd.fr. 1994 d hrrn grtr + T-4
htilra lrql S I -5 , rrr qFa. F 4t fl EFrr rd rra Frz ?s j]Ie?r r Er< jffd f,r 

"+ ir *+l "n *, a'r*- -r(rd;t t q;F qfa qflfui drfr tdrt li, atrA i 6ff S {q c+ cfA t nTq ddr *dr6{ 6r ri4 ,a4r"r ff Fia :t arnq, ,ni
TrIr f 6qq 5 qrc rr 5s$ 611 5 alt{ rq( qI 50 nrR drlq -+ inlEr 50 rq 6cv i yfu+ t at *rqr 1.000/ €q} 5 000/-
{qa lrqifl l0 0001 tqa 6r i+/I11i nfi ?!-s fi cF {rF]? 6ir f tft-d el.F ar ryIala EdEta 3,nffirq ;qaqfirf{f,r fr qn@T *
r6a+ rfi+.ar * ara t ArdI an rrdftad af* + i4 finr arfr iar*a ** gwz Ein A-qr arar arFc- r +idF,F .rqz fir rrl;
d6 Er r€' arcr i_ Ff-',r ai . aai dEft-a :r{i$-q ;qrnrtr${sr 6r rnsr Rrai r *'r4a raer (R Jrtt0 i.l itq iidea; * sr.r
500/ .cq 6r F?riftd 9j-q .or -{ar nlrr 1

The appeal under sub section (lJ ol Seclron 86 of lhe Finance Act, 1994, lo the Appe ate tribunat Shall be fited in
quadruplicale in Fonn SI5 as prescfibed urde, Rule 9(l) of lhe Service Tax RLrles. 1994 and Sha be accompanie.t by a
copy of lhe order appealed against (one of whch shalt tre ce,1it,ed copv) and should be accompanred b;, a fees ot hs
10001 ',vhere lhe amount ot se rce tar & rnlerest demanded & penally tevied ol Rs 5 Lakhs or tess Rs.5O00/ where the
amounl of service lax & rnloresl demanded & penally levied is more lhan five takhs bul nol exceeding Rs Fifty Lakhs.
Rs 10.000/ where the arnounl of servrce tax E inieresr rjemanr,ed & penaly tevied is more lhan nfty rar"ns rupeei. rn the
to,m of crossed bank drafi ,n favoltr ol lhe Asststanl ,leqrslrar o, rhe bench of nomrnaled pubtic Seclor Bank ;f lhe ptace
whele the bench of Tibunal rs situaled I Apphcalion made for grant of slay shatt be accompanjed by a {ee of RS.5OO/
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A-a nft}fi{ff, 1994 4'l t{Rr 86 €r ic trflTut (2) ({ (2A) t }i?Fia {+ *r 4S vqrf,. trarfi{ Fr{fdrdl. 1994, + ifufr 9(2) cE

9(2A) & (d A?ifrd cqr s T 7 i *I Jr {*-fi (E 5st {Rr }qrd A;diq ,flre 9F6 3l?riT 3IIg€i (vqrfl +-drc tqle Tc4
dqm qrird ]ntlr Ar cftqi ndrd +t (rdi s \16 cff raitlrT *-Jl {rid9 3{t{ JqFd eam $FrrFF Jr4FI }'!rdr tqr{{i. FAq
r.cr( 16/ dar{{. at 3rffiq ;qrqrtI{{!T 4f 3,Tn(4 rJ 6a} ar fidw I fld .rre?i 6r efi ffi srrr n ri+ta 6tff 6iJii I /

The appeal unde. sub seclion (2) and (2A) of ihe section 86 the Frnance Act 1904. shall be faled in For ST7 as prescribed

under Rule I (2) & 9(2A) ol the Service Tax Rules. 1994 and shall be accompanred by a copy ol order of Commissioner

Cenlral Excise or Commissioner. Central Excise (Appeals) (one of which shall be a certiiied copy) and copy of lhe order

passed by lhe Commissioner authorizing the Assislanl Commrssioner or Deputy Commissioner of Cenlral Excise/ Service Tax

lo tle the appeal before lhe Appellate T.ibunal

drffr ?ri+. idq iiqld ?f6 (d {fl6{ nfftq qro6{ra (fr) + cfi }ffi * fir6d * A;frq tfl{ rf6 ntuf}ry 1944 fr
trrl ]6-6 & lrf,J., FI "A '#z rqa-rF 199r' *l rlr 8i 4'r-iIa n-d-{r 4' ,t Fr4 fr JB A tF rrzr' + cF 3{df&q

qlfidiru s t'e_d Fri FF" li,qrE rFi6,+rdr;F{ q|r + lO q'trrn {10uot id }r)- ri FF,r;Ir ffi-, e qr 
TFIar. .,lc fidc {ffIar

fuaaI6rL'4ir7-4_qIj'r'firl-?-t!tlrJ.4firriTF?.rJd|dr'rtfafrczrntteRdiEF:-iXQ6.Fl
' #irq tacra ,lF+ rd d-dr6{ * 3r.Flr "flrrr fut' 4.] rra6' d A-q ?rftd t
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(ii) idi. 3-flT A di ai a d {Il-i
(iir) ffir rer 1Mt i fiffiff 6 + 3idrfd eq 16{
. Erd T6 f* trs lrnr + cra$a ia?ifiq (q 2) ]itrtt{s 2014 6 nr.ltl t Td tr I rffiq qrMr i lIflti'ftffirlr
FrJra 3ld [E ]+d +] r{ afi tnr/

For an appeal to be filed before lhe CESTAT, under Seclron 35F of the Central Excise Act, 1944 whlch is also made

applicable to Service Tax under Section 83 of the Finance Acl 1994 an appeal againsl this order shall lie before the Tribunal

on payment of 10% of lhe duty demanded where duty or duly and peflally arc in drspule or penalty. where penally alone is in

dispule, provided lhe amounl ot pre_deposil palable would be subiecl lo a cerlng of Rs l0 C(nes

Under Cenlral Excise and Service Tax. "DLrly Demanded'shall inclode:

(i) amount delermined under Seclton 1l D:

(ii) amounl of erroneous Cenval Credlt laken;

liil) amounl payable under Rule 6 of the Cenval Credil Rules

p.ovided fu(her lhal lhe provrsions of this Section shall nol apply lo lhe slay applicalron aod appeals pending befote

any appellale aulhority prior to lhe commencemenl ol lhe Frnance (No2) Acl. 2014
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sr.d Fasr{ 41 qrftnq grara :

Rovision soolic;tion to Govornm6nt of lndia:
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ratrarrr rraq, t*rg Fd?? F-n€a ,-rq raira rnn pfta :t{a aq e,?a Erc pr,t r*Hl-110001 4r

l$q drar idq / "

A revision application lies to the Under Secrelary lo lhe Government of lndra Revision Application Unit, Nlinislry of finance,

o"pi,t*ent Li Revenue. 4th Ftoor. Jeevan Deep Building. Parliament Streel New Delhr'110001 unde{ Section 35EE of lhe

CEi 1944 in respecl of the following case. governed by first proviso lo sub-seclron (1) of Seclron_3sg lbrd:

qe ffrf, fi G"d .168r;1 6 pr}.i t. ,rfl .r{F[F B-sI nrd +1 Hl fir€ra F &3n irB i, Grr,:Fa F Cffa qI fA;$ J'a +rrsri qr

ei e; '* r-*'qa o {"t s-r, ,n #*" ,. c+rF qI FF ,'E-7,rr f, 4 rrqrri' e nr a q{F{!'iF Ara F4.S Errsr} 3l

Erfi rr<n rrn ff frd i {{TIa ;F Ft[d e r.

ln case of 5ny loss of gtods, where the loss occurs in transil lrom a faclory lo a warehouse or lo another faclory or from one

warehouse to anolhe. during lhe course of processtnq of the goods in a warehouse or in slorage whelher in a factory or in a

$r{a + F{ffi nE qr f{ +t f#rd s{ G filfr t fafur SslFd:FEzl xrd {{ t{il ,B A-fr"q 5.qr( rJ6 tg( (flic) *
srFn t si ,rcz + {F{ BrS {6l qr Fr 6t fur. & ,rf I /

ln case of rebale of duty of excise on goods exported to any country or terrrtory outside lndia of on excisable material used in

the manufacfuae of lhe goods whlch are exported lo any country or lerritory outsde lndia

qfa rsra t!6 6r rlJrdra ft,l, fuar $rld fi Er6{, icrf, qr elard +t era Frdra ffiqr a1ll tl /

tn case of toods e;porled oulside lndra export to Nepal or Bhulan wilhoul paymenl of duty

EffFTa ]?qa I l,qra r,"- a lrrrdri :E ?" 
",1 

.q- a.}7 $ !'EliJrfl r'a 5E+ Iiri{i-r r=dtrTd 4 'lfd qra 8r 'B 
e lrT iri

;; ; rr*; r:rorql * hn "A: r ffil?.re '- rt rgga .F trr toq + cdrn fi{r E r" ;lrfrs }t'E- psrqlfatu cr qI drq d'

crfrd f+( 4t' tr/
Credrt of any duty allowed to be ulilized lowards payment of exose duly on final. ptoducts under the provisions of this Acl or

lhe Rules made ihere under such order rs passed by rhe Commissoner (Appeals) on or atlet, lhe date appointed under Sec.

109 of lhe Finance (No2) Act 1998

sr]t{i 3{rd-.d *r d1 qfi-rr qtrr EEZI fA-8 , r f] a-dtq ta,ad ?t1 (}trrdl E{I-r{ft 2O0l + frqR ? fi^}1148:Lt
; 

".r"' " luw * t sra t trrrra 8t:irt'l .nit! l:srt+a ra-*"'h .qnr rld i{rel_ d Iffd rne1_ al e'q?qr +ir'a fi JrS

# ii.i a -*"-- ;;-'tt* y13F". rc++ f,r tr. 3',-rr e r-i ft'nd a3 f1 vflrn + FEa t rtr 6r TR 6 & cF

sf.a fi arfi q'f ,t /

ihe above appticition shalt be made rn .lupticate in Form No. EA B as specified under Rule, I ot Central Excise (Appeals)

RuLs.2001 ;rthrn 3 months {ro$ the date on which the order sought to be appeated against rs communicated and^shall..be

,..o.pin"a by Mo copies each oi the oto and orde.-tn.Appeat I should also be accompanied by a copy of rR-6 challan

""L"nirg 
puy,;unr of prescribed lee as prescribed under section 35-EE of CEA, 1944 under Maior Head of Accounl

qdtBr.r yrtca & s,q ffifua Ftift-a' !i.6 A ]terlrrft 41 3I* rG{ I

# H ; oi 
"* 

ort * .ot 
"" 

a sct ZOOI- 6r t rfla faqr sn' :fu qtr i€rn 46ff q6 ars rqt t ;qra ri at

6qi looo / 6r 8laara is-qr arq 1

i;" ,;;,;,"" appicarion stratt be accompanied by a tee ol Rs 200/ whe.e lhe amounr invotved rn Rupees one Lac or less

and Rs 1000/- where the amounl lnvolved is more lhan Rupees One Lac.

,/D a s)el, ;? ra {rArfl 4r lIsr.Pr e al q?zr+ }t7 vr(rr F +r tf4 4r ,$rr? 
'qr-lrF 

6r' $ '*a' TaI {G{l iq 7!' +

i; fl' ,; s' +*-"S *a s {-a 6 R- 4zrfFF 'rHq rrtt-rrr 
q ca n+ra qr +fu €16" 4\ '4 }ri'a t-qr TdI 6 i /

in 
"j*. 

ir,t".rao covers various nLrmbers of order in Origrnal lee fot each O.l.O should be paid in the aloresaid manner,

nol wilhstanding lhe fact lhat the one appeal to the Appellani Tribunal or the one applicalion lo the Central Govl As the case

may be. is flllei lo avold scflplolia work il excrsrng Rs 1 lakh fee of Rs 100/ for each

4!fl{anfiIa qrqrdq alc6 JrfuA-qff. 1975. t 3rfiff I * 3r"{qR {d 3{reT (r4 Trr4a 3ntrr fi cfA q{ Btrifta 6 50 {ct +r

:lraras erij6 ftB-a ir4r Btar ll(l /

o"" .opv.or appr,caion o, o t.o as lhe case may be. and lhe order of the_adiudicaling authorily shait bear a court fee stamp

J n.. 6'SO or'ir"..tiUed under Scheduie-l ln terms of the Coun Fee Act,1975 as amended

*Fr ar6 qiHl{ Lqe s|FF cE dqrfir n$.ffq;qrqrfufi{ur t+ri fifu) 1ffi]' 1982 t dffrd !'d lrF dEfrrd r{rFfri at

srlqffia *{a ard fi{fi. d llt' ,l tq]; )IFFF Ffiar trcr rl i

Auention is also inviied to lhe rutes covering lhese and olher relaled mallers contained in the Crlsloms, Excise and Serv'ce

Appellate Tribunal (Procedure) Rules 1982

r.:a.]{ffirqcrffi+t}q'.f,drfufr-{itffidzarq+,i+g{a]n{rdErdFcrErr];i}}fi.r'J,ffdnflidfirfiqaEiqElc
wlvw.cbec gov.in +t l€ raa t I /

For rhe elaborate detarled and lalest provlsions relatrng lo ilrng oi appeal lo the higher appellate aulhoily' the appellanl may

reler to lhe Depanmenlal websile wwwcbec.gov ir
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Appeal No: 156/RAJi 201tj

ORDER-I N.APPEAL

M/s. Jeet Construction Co., "Shivam", Sakhiyanagar Main Road, Rajkot

(hereinafter referred to as 'the appellant') filed present appeal against order-in-

Original No 52/ADC/PVl20t5-16 dated 31.03.2016 (hbreinafter referred to as 
..the

impugned order") passed by the Additional Commissioner, Central Excise, Rajkot

(hereinafter referred to as "the lower adjudicating authority,,).

2. The facts of the case/ in brief, are that the appellant

was engaged in providing taxable services "Construction services in respect of

commerclal or Industrial Building" under service Tax Registration No.

AADFJ8118KST001 and had undertaken to comply with the conditions

prescribed under the Service Tax Rules, 1994 (hereinafter referred to as'the

Rules'). During the period from financial years 2005-06 to 2009-10, the appellant had

rendered services to M/s. Tata Tele services Ltd, Ahmedabad, M/s. GTL Ltd,

Ahmedabad, M/s. Idea cellular Ltd, Ahmedabad for construction of concrete

foundation of mobile towers which included the excavation work of pits, placing steel

bars, cement concreting and other allled works and also to M/s. Bharti Cellular Ltd.,

M/s. Idea Cellular Ltd., M/s. vodafone Essar Gujarat Ltd. etc for laying optical cable

fiber network, which included excavation of trench, laying of duct/cable, backfilling, soil

Ieveling and related ancillary works.

2.1 A Show Cause Notice F.No. V.ST/AR-|,Rjt.llclLgU2OtO dated

13.09.2010 was issued proposing to recover service tax of Rs.49,Bg,581/-

under proviso to section 73(1) of the Finance Act, 1994 (hereinafter referred to as

the "Act") along with interest under section 75 of the Act and imposition of

penalties under section 77 and 78 of the Act. The lower adjudicating authority vide

the olo No.2BlJCl2012 dated 16.04.2012 confirmed demand of service tax of Rs.

35,39,2881- under proviso to section 73(1) or the Act along with interest under

section 75 of the Act and appropriated Rs. 29,00,000/- already paid by the

appellant and also imposed penalties under section 77 and 78 of the Act.

2.2 Being aggrieved by the said OIO No. 2B|JC|2OI2 dated

29.02.2012116.04.2072, the appellant had preferred appeal (F. No.

v2l560lRAJl20t2), which was decided vide OIA No.

91/2013(RAJ)cE/AK/commr(A)/Ahd dated 25.02.2013. The relevanr paras of that

Order-in-Appeal are reproduced as under:

Furthermore, on going through the contention of the appe/lant

t, f'

"9.3
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and the findlngs at para 8,2 of the impugned order, I find that the
appellant had further sought the reductian of the demand of service
tax of Rs. 10,02,210,/-, resu/ting from the sum received by them in
respect of servlces of laying of cables, which has been set aside by
the lower adjudicating authority terming as non-taxable activlty,
however confirmed under section Z3A(2) of the Flnance lct, 1995,
considering that the service tax has been recovered by the appellant
from the serviced recipient.

I find that while settrng aslde llabllity of seruice tax on Laying of
cab/es/OFC, the lower adjudlcating authority at para 8.2 of-the
impugned order has inter alia, he/d as under:-

"8.2 .........C88C vide its Ctrcular No. 123/5/2017-TRu dated 24th
May, 2010 has clarified the applicability of servlce tax on laying of
cab/e under or along with roads and simllar activiiles. Thls circu/aihas
examined the taxability of different activities taking into account the
scope of all re/ated seruices such as site-formation, excavation/earth
moving, erection, commissioning or lnstallation seruices, commercial or
lndustrial construction service, or work contract services. Accordingly,
I find that the status of the acUviiles carried out by the notice-ior
the purpose of taxation is covered under sr. no. 2 of the Table
annexed to the said clrcu/ar, which specifically exhibits the status of
"Laying of cables under or alongside road,, as non taxable service
under any clause of sub-section (150) of section 65 of the Finance Act,
1994. Therefore, I decide that the services rendered by the noticee
in relation to /aying of cable are not taxable. Accordingly, I hereby
drop the demand of seruice tax in relation to laying of iables on tie
ground of being non-taxable servlce. However, as a matter of fact
which has not been disputed by the noticee, I a/so
find that the service tax amount col/ected by them from
clients is required to be credited to the amount of central
Government under the provlslons of section Z3(A)(2) of the
Finance Act, 1 994............ "

So what can be gathered from the above is that, though the
activity of laylng of cable under the maln category of Conmeiclal Or
Industrial construction, has been held to be not taxab/e activity by the
/ower adjudicatrng authority, the demand has been confirmed on such
non-taxab/e portion also under section 73A ibid, on the ground that
the appellant had collected such service tax from the
cu stome r/se rvi ce rec ip ie n ts.

, ,#',

9.4 The aDoel/ant. in the above are con the oortion
e non- b/e nd of ce of Rs. 21 for

service lavina of cab/e orovlded to M/s. Bhafti Cellular Ltd., Ahmedabad.
on two counts. One. that thev have not collected service tax in resDect
of such lavino of cable and two, the statement of Shri Vipul
Zave hai neer (Technical) of M/s. Bharti A irte/ Ltd.
Raikot dated 13.01.2010 relied uoon for holdinq that seruice tax ha5
been collected, was in rea/itv not an employee of M/s. Bharti Ce/lular

td, th the e cann tbe n for n
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demand in relation to M/s. Bharti Ce/lu/ar Ltd. is lssue to be
pondered over. wever. slnce. col/ection of service tax on the
IMDUOned activitv of lavino of cable. which the lower adiudi tina has
held to be non-taxable activltv in the impusned order, is questlon of
fact. which can be the issue to thicverified, /imited extent, is
rem back to the /o r adiudicatlno authori who sha// after lr s(lL

o the bills and work orders. or throuoh anv other means. take a
call a in, to ascertain, whether the aooellant had actuallv col/ected
servtce tax from M/s. Bharti Cellu/ar Ltd.. soasto rra nt

o the d under on 73A of the Fin A
1994. It is stand of the aooellant that thev have not collected service
tax in resoect of servtce reciDient. Bharti r Ltd. . and
therefore to Dut to rest these diverqent ln contention/findin os. de

10. As regards, imposiilon of penalty under secilon 7B of the
Flnance Act, 1994, I flnd that the appellant has vehemently pleaded
that they had made payment in excess of the amount requlred to be
paid under section 734(2) o/'the Flnance Act, 1994 and therefore no
penalty could be lawful/y lmposed under secilons ZZ and Zg of the
Finance Act, 1994 in respect of the demand confirmed taking recourse to
sectlon 73A of the Act. In support of their above contenilon, the
appellant also relied upon the decislon of the Hon,b/e Tribunal in the
case of M/s. Indian Oil Corporation Vs. CCE, Meerut reported in
2002 (142) ELT 157 (Tri-Del) wherein tt has been inter alia held as
under:-

novo verification onlv alternative.

"There ls no short payment of duty by the appe//ants. They
only falled to pay the amount which they col/ected ln excess of the
duty from the buyers, in terms of section 11D. Therefore, they could
be only directed to pay that amount, the order of the Commissioner
regarding imposition of the penalty under section 1l AC and Rule
173Q, as well as 210 of the Rules and demanding interest under section
1 1AB, is set aside. Appeal allowed.,,

I also find that ln the case of M/s. Daebu Automoilve Seat
Indla Ltd. Vs. CCE, Chennai-IV reported in 20j2 (256) ELT 387 (Trt_
Chennai) it has been inter alia held as under:-

"Penalty - Amount collected as duty but not deposited wlth
Govt. - There is no provrsron erther in the Excise Act or Rules for
imposition of penarty where demand has been paid under section lrD
of Central Excrse Act, 1944. pena/ty can be imposed on/y on the
demand confirmed under section 1iA(j) ibid which wai further
restricted to 25%o to be paid within 30 days of the order as the appellant
had paid entire amount of duty along with interest"before
adjudication - Rule 25 of Central Excise Rules, 2002.,,

I find that as held at para 9.2 of the lmpugned order the lower

^ 1/iu.dic-atinq.authority has confirmed the demaid inter a/ia hording,

v>./' by the noticee, I a/so find that the service tax amount collected by
them from their c/ients is required to be credited to the account of
central Government under the provisions of section 734(2) of the
Finance Act, j994.,,

In light of the above flndings of the lower adjudicailng authority
and contention and case-raws cited by the appe/ranis, I do fr:nd force in
the p/ea of the appe/lant that penalty cannot be imposed upon the
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portion of the demand of servlce tax attributable to demand under
section 73A(2) of the Finance Act, 1994, which ls pari materla with the
provislons of section 11D of the Central Excise Act, 1994. I also flnd that
no reference to Denal Drovisions has been made in the text of the section

6

73A the AcL 1994 and facto invocation of oenal orovisions
in resDect of the demand confirmed under the section 73A ts not in order

10.1 Besldes, I flnd that the appellant has pleaded that once the
demand on laying of cable (set aslde in the lmpugned order) ls
considereQ there is no short payment of seruice tax under category of
construction of towers. The appe/lant contended in the appeal
memorandum that, eventual/y, since the construction of tower has
been held to llab/e to service tax, the service tax payable thereupon on
such construction of tower activity came to Rs. 2,76,321/-, which was
already paid by them from ilme to time, before commencement of
inquiry and therefore no pena/ty acilon ls warranted.

and leoal. I a olv set aslde the same.

11. In lloht of the above discusslon and findinos. I oass the o ra5
llows:-

(i) I uphold the demand on Construction of tower activlty,
which the appel/ant too have not disputed.

(iD

10.

The issue of confirmation of demand of CC tax of Rs.
210/- 73A of the Flnance Act. 1994. ls re

I find that if that is so, as contended by the appellant, the
questlon of imposition of penalty under section 77 and 7g otf the
Finance Act, 1994 would not arise. I find that the issue had caught
seriousness, in the first place, as taxabllity of laying of cable was
considered to be taxable acilvlty. However, since the laylng of cable
activity, which as per the para 5 of the lmpugned order, iontributed
to large portlon of overall demand of Rs. g9,59,175/-, which has
a!ryady been set aslde, or confirmed under secilon 734(2) of the
Flnance Act, 1994, the quesilon of the imposition of pena/ty would
naturally not arise.

mitted back
the wer tin /n ht lven in the o/nn

oaras of this order.

(i!i) Penalty under secilon 78 of the Act, on porilon on the
demand attributable to section 73A of the Finance Act, 1994, is set
aside. A/so the interest on the porilon of demand attribu'tabre to
section 73A of the Flnance Act, 1994 cannot be charged under section
75 of the Finance Act, 1994, and therefore there is no quesilon of
charging interest on such amount. The same too is set aside.

(iv) Penalty under section 7B of the Finance Act, lg94
attributable to any porilon of demand of service tax on the activity of
construction of tower, if paid AFTER lnitiation of the inquiry, ihail
stand upheld. However, if the appe//ant had paie before,'initiailon of
lnquiry there is no case of imposition of penalty under section Zg.

(v) Demand of service tax under secilon 73A of the Finance, Act,
excepting the demand which has been explicit/y set aslde and the one
of Rs. 10,02,210/- whrch subject to the verification in the proceedings
remltted, as discussed in the foregoing para, is confirmed.

(vr) Penalty of Rs. j0,000,/- imposed under section ZZ of the
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Finance Act, 1944, will stand confirmed, only if any part of servlce tax

liabllity under construction of tower activity, was not paid before

initlation of lnquiry, or else the same has to be set aslde.

11.1 The aspect of the imposltlon of penalties under section

77 and 7B of the Act has been deliberately left open, as it is not clearly

forthcoming from the lmpugned order, that the entrre portion of the

demand of service tax in respect of the activity of the construction of
concrete cellular tower has been paid before lnitlation of inqulry,

albeit the appellant has vehemently contended that they have paid

the entlre liabillty in respect of the activlty of Construction of
foundation cellular tower before initiation of inquiry."

'\.{

(Emphasis supplied)

2.3 It is on record that the appellant has not gone in appeal against

remand portion of this Order-in-Appeal dated 25.02.2013 whereas the department

has not gone in appeal against any portion of this OIA dated 25.02.2013.

2.4 In de-novo proceedings, the lower adjudicating authority vide the

impugned order has held that the appellant has charged and collected service tax

of Rs. 10,02,210/- on the services rendered by the appellant for laying optical

fiber cable network for M/s. Bharti Cellular Ltd.; that before 24,05.2010 when

CBEC issued Circular No. 123/5/2010-TRU dated 24.05.2010 clarifying that laying

of cable is not a taxable service, the appellant was providing services of laying of

optical fiber cable network to M/s. Bharti Cellular Ltd., M/s. Idea Cellular Ltd., M/s.

Vodafone Essar Gujarat Ltd. and when they had charged service tax on similar work

from hvo different service recipients then not collecting from M/s. Bhati Cellular Ltd.

appears to be an apparent mismatch; that the action of the appellant that they had

charged and collected service tax on similar work during the same period from other

clients leads to convince that the value received from M/s. Bharti Cellular Ltd. included

service tax.

2.5 The lower adjudicating authority has also held that the payment of service

tax payable on construction of moblle towers was less than the service tax collected by

the appellant for construction of towers and laying of optical fiber network for the

reason that the appellant had accepted nonpayment of servlce tax right from the day

inquiry was initiated; that the payments made by the appellant during the period of

demand were payments made by them towards total liability on "commercial or

- (:.., industrial construction service" and it included service tax on laying of optical fiber

Si.*rrk also. Accordingly, the lower adjudicating authority imposed penatty of

Rs. 15,38,077l- under Section 78 of the Act on the short payment of service tax payable

on construction of towers and also imposed penalty of Rs. 10,000/- under Section 77 of

the Act.
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3, Being aggrieved by the impugned order, the appellant has preferred the

present appeal on the grounds as follows:

(a) The demand of service tax of Rs. lO,O2,2lOl- should be quashed and set

aside as the appellant has not been collected any service tax from M/s. Bharti Cellular

Ltd., Ahmedabad on laying of optical flber cable network as it was not paid by them

on the ground that it is not a service taxable activity. The appellant submitted

ceftiflcate of an independent chartered Accountant, certifying that Rs. 10,02,210/- has

not been collected from M/s. Bharti cellular Ltd., Ahmedabad. They also submitted copy

of ledger, invoices and work contract entered with M/s. Bharti cellular Ltd., Ahmedabad

to support their above contention.

(b) The demand of penalty under Section 78 and 77 of the Act should be

quashed and set aside as they had already paid service tax amount even before the

date of commencement of inquiry. The appellant submitted a certificate of M/s. Kared &

Co. - independent chartered Accountants certifying that the appellant has discharged

service tax of Rs. 7,86,655/- for the period from 2005-06 to 2009-10 on the activity of

construction of towers for M/s. Bharti Cellular Ltd., Ahmedabad.They also submitted

copy of sr-3 and challans in support of thelr contention. The appellant further

submitted that lower adjudicating authority has misdirected while confirming penalty

under section 78 of the Act by imposing penalty of Rs. 15,38,0771- while the disputed

service tax payable was Rs. 7,76,3801- only for the activity of construction of tower as

had already been confirmed in otA 91/2013(RAJ)CE/AK/Commr(A)/Ahd dated

25.02.20t3.

4. Shri Chetan Dethariya, CA, appeared for personal hearing on behalf of the

appellant and reiterated the grounds of appeal and submitted that the issues involved

in this appeal have been explained by them in their written submission dated

25.04.2017. He emphasized that Rs. 7,69,0721- out of Rs. 7,76,3801-, was paid by the

appellant before inquiry was initiated by the department and differential Rs. 7,308/-

was also paid before issuance of scN; that in view of such facts, there is no case of

imposition of penalty on them under section 78 of the Act; that they have not collected

any amount of service tax on laying of optical flber cable network from IV/s. Bharti

llular Ltd., Ahmedabad as no amount was paid by them on the ground that laying of

cable is exempted from service tax; that imposition of penalty of Rs. 15,38,077l- is not

correct at all as the disputed amount of service tax is only for Rs.7,76,380i-, The

department was given personal hearing notices but no one appeared any time/on any

date.

8
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Findings:

5. I have carefully gone through the impugned order, appeal memorandum,

records of personal hearing and documents submitted by the appellant. U C

6. The issues to be decided in the present appeal are (i) whether the

appellant is liable to pay service tax on service of laying of optical flber cable network

to M/s. Bharti cellular Ltd, Ahmedabad or noU (ii) whether penalty is imposable on the

appellant under sectlon 77 & section 78 of the Act or noU and (iii) if imposable, what

should be the quantum of penalty?

7. It is a Fact, as stated by the lower adjudicating authority that the appellant

had provided service of laying of optical fiber cable network to three different service

providers, namely, M/s. Bharli cellullar Ltd., lvl/s. Idea Cellular Ltd. and M/s. Vodafone

Essar Gujarat Ltd. during the period from 2005-06 to 2009-10. It is also a fact as

emerging out of certiflcates of chartered Accountant, documents submitted by the

appellant that they had collected service tax on laying of optical fiber cable network from

M/s. Idea cellular and M/s. Vodafone Essar Gujarat Ltd. but M/s. Bharti Cellular Ltd did

not pay service tax to the appellant on the ground that Circular No. 123/5/2010-TRU

dated 24.05.2010 has clarified that laying of cables under or alongside roads is not a

taxable service. I flnd that the said circular dated 24.05.2010 issued by GBEC under

subject "Applicability of service tax on laying of cables under or alongside roads and

similar activities" has clarifled at sr. No. 2 of para 3 that laying of cables under or

alongside roads is not a taxable service under any clause of sub-section (105) of section

65 of the Flnance Act, 1994. Para 2(iv) of the circular also clarifles that 'site formation

and clearance, excavation and demolition services' are attracted only if the service

providers provide these services independently and not as pat of a complete work such

as laying ofcables underthe road. CBEC Circular No. 12315/2010-TRU dated 24.05,2010

is reproduced as below:

Circular No. 723/5/2010-TRQ dated 24-5-2010

"Subject: Applicability of Service tax on laying of cables under or alongslde roads
and similar activities - Clarification regarding.

Disputes have arisen in some parts of the country regarding applicability of seruice tax on
certain activities such as shifting of overhead cables to underground on account of
renovatton/widening of roads; laying of electrical cables under or alongside roads/raitway
tracks; between grids/sub-stations,/transformers the distributton poiits of residential or
commercial comp/exes and such activities as electrification of railways, installation of
str:et-hghts, traffic lightt flood-lights. This clarification takes into account the taxability
of different activities taking into account the scope of al/ services (such as siie
formation/excavation/ earth moving service, commercial or industriai construction
services; erection, commissioning or installation services; or works-contract service) that
are presently taxable as well as those which are covered under the Finance Act, 20i0.

I

,?\

2. Scope of certain taxable seruices in brief;
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(0 'Commercial or industrial construction services', in brief, (i) cover construction
of and the completion, finishing, repair, alteration, renovation, restoration or similar
activities peftaining to buildingg civil structures, pipelines or conduits. Therefore, only
such electrical works that arc parts of (or which result in emergence of a fixture o0
buildings, civil structures, pipelines or conduits, are covered under the definition of this
taxab/e service. Further, such activities undertaken in respect of roads, railways,
transpott terminals, brldges, tunnels and dams are outside the scope of levy of service
tax under thts taxable seruice.
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(u) 'site tion and rance, excavation. earthmovino and /iv) demolition
services' are attracted onlv if the service oroviders Drovide these services inde ndentlv

(i, Under 'Erection, commisstoning or instaltauon servicesi (ii) the actn,ities
re/evant to the instant issue are (a) the erection, comnlssioning and installation of ptant,
machinery equipment or structures; and (b) the installation of electrical and electronic
devices, including wiring or fitting there fon Thus, lf an activity does not result jn
emergence of an erected, installed and commissioned plant, machinery, equipment or
structure or does not result in installation of an electrical or electronic device (i.e. a
machine or equipment that uses electricity to perform some other function) the same is
outside the puruiew of this taxable service,

(iii) Works Contrac{ incorporates the inclusions and exclusions (iii) of the
aforementioned two taxable services (amongst others) and it is the nature of the
contract (i.e. a contract wherein the transfer of property in goods involved is leviable to a
tax as sale of goods) rather than the nature of activities undertaken, that distinguishes it
from the previous/y stated taxable servtces. Thus, even in the case of 'works contract,if
the nature of the activities is such that they are excluded from aforesaid two services
then they would genera/ly remain excluded from this taxable service as we//.

and not part of a comole te work such as la of cables under the road.

3. The taxable status of various activities, on which disputes have arisen

Based on the foregoing, the following would be the tax status of some of the activities ln
respect which disputes have arisen,

g. No. Activity Status
1

2 of or
teddS

Not a taxable service under anv
clause of sub-section 05) of

of the 1994
3
4

5
6

7
B

4. The conclusions drawn above are essentially general in nature and woutd have to
be applied in an indivrdual case depending upon its facts and circumstances. The pending
disputes/cases may be decided based on the clarifications contained in this ctcular.,,

(Emphasis supplied)

7.1 In view of above, it is very clear that laying of optical fiber cables under or

alongside roads is not a taxable service and service tax is not payable on the activity of

ying of cables under or alongside roads, as has been held in the previous order-in-

Appeal dated 25.02.2013 also

7.2 However, many service providers including appellant with intent not to get

entangled in litigation were charging service tax from their clients. It has been claimed

by the appellant that they have collected service tax on services of laying of optical flber

network from M/s. Idea cellular Ltd. and M/s. Vodafone Essar Gujarat Ltd. but have not
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collected any service tax from M/s. Bharti cellular Ltd., Ahmedabad. The findings of

lower adjudicating authority that since the appellant had charged and collected service

tax on laying of optical fiber cable network from two service recipients, namely, M/s.

Idea Cellular Ltd. and M/s. Vodafone Essar Gujarat Ltd,, hence, they must have

collected service tax from M/s. Bharti cellular Ltd., Ahmedabad appears to be factually

incorrect and is not supported by any evidences in the impugned order, The lower

adjudicating authority has not given any evidence to substantiate his findings in this

regard. The appellant has categorically stated that they had neither charged nor

collected any amount towards service tax from M/s. Bharti cellular Ltd., Ahmedabad for

laying of optical fiber cable network as it was a non-taxable activity. The appellant has

also submitted certificate dated 10.03,2017 of independent chartered Accountants,

namely, M/s. Kared & Co., Rajkot certfying non collection of service tax from M/s.

Bharti cellular Ltd., Ahmedabad. The appellant also submitted copy of ledger for the

period from 2005-06 to 2007-08, sample invoices and work contract entered with M/s.

Bhati cellular Ltd., Ahmedabad to support their claim of non-collection of service tax

from M/s. Bharti cellular Ltd., Ahmedabad. In view of above factual position, I am

unable to agree with the view of the lower adjudicating authority that since the

appellant had collected service tax form M/s. Idea cellular Ltd. and M/s. Vodafone Essar

Gujarat Ltd., then they must have collected from M/s. Bharti Cellular Ltd., Ahmedabad

also even when department has failed to give any evldences to this effect and the

appellant submltted their accounts duly certifled by chartered Accountant to the lower

adjudicating authority.

7.3 The non-taxability of laying of optical flber cable network rendered by the

appellant is not in dispute and GBEC Circular No. 123/5/2010-TRU dated 24.05.2010 has

clarified the issue as discussed in para 7 above and also held in the previous round of

order-in-Appeal dated 25.02.2013 and order-in-original dated 29.02.20t2(para g.2)

also. since, service tax llability does not arise on laying of opUcal fiber cable network,

the appellant is not required to pay service tax for services provided to M/s. Bharti

cellular Ltd., Ahmedabad as it has not been collected by the appellant from M/s. Bharti

Cellular Ltd., Ahmedabad. In view of this factual position, confirmation of service tax

Iiability of Rs. 10,02,210/- by the impugned order is set aside.

B. The appellant has contested imposition of penalty of Rs. 15,38,077l_

under section 78 of the Act on the ground that they have discharged their liability of

service tax on service of "construction of mobile towers,, along with interest before

issuance of show cause notice. I find that they have claimed to have paid service tax of

Rs.7,69,0721- along with interest before initiation of inquiry in the course of routine

monthly compliance and these facts have also been duly reflected in ST-3 returns and

4,t
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they have paid Rs. 7,3081- after initiation of inquiry but before issue of scN. This has

also been confirmed vide letter F. No. IV/15-lt2lsTlREClt6-17 dated 24.05.2017 by

the Assistant commissioner, service Tax Division, Rajkot wherein he has stated that the

Range Superintendent, AR - II, Rajkot vide his letter F. No. AR-I/RJT/JeeI/2005-06

dated i8.05.2017 has submitted that the appellant had paid service tax Rs.7,69,0721-

on "construction of tower" during the period from 05.07.2005 to 27.05.2008 through

various challans. The remaining amount of Rs. 7,308/- was paid on 10.11.2009 i. e.

after investigation but before issuance of Show cause Notice. In such a factual position,

imposition of penalty of Rs. 15,38,077l- is not correct, legal and proper and penalty of

Rs. 7,308/- only can be imposed as discussed below.

8.1 OIA 91/2013(RAJ)CE/AK/Commr(A)/ahd dated 25.02.2013 passed by

the then Commissioner (Appeals) has upheld penalty under Section 78 of the

Act attributable to that portion of demand of service tax, which is related to activity

of construction of mobile towers, only if the appellant has not paid service tax

before initiation of inquiry by Rajkot Commissionerate. I agree to this view. It is a

fact as stated by the department in letter dated 24.05.20L7 of the Assistant

Commissioner, Service Tax Division, Rajkot that Rs.7,69,0721- has been paid by the

appellant as service tax on the activity of constructlon of mobile towers in the course

of routine monthly compliance and much before initiation of inquiry. However, service

tax of Rs. 7,3081- was paid along with full interest after initiation of departmental

inquiry and hence penalty of Rs. 7,308/- can be imposed under Section 78 of the Act,

if ingredients to impose penalty under Section of the Act is present in the case.

8.2 I find that Section 78 of the Act was amended with effect from

14.05.2015, which stipulated that where a notice has been served under sub-section (1)

of Section 73 or under the proviso thereto, but no order has been passed under sub-

sectlon (2) of Section 73, before the date on which the Finance Bill, 2015 receives the

assent of the President, then the provisions of amended Section 78 would be applicable.

In the instant case, the SCN was issued on 13.09.2010, Order-in-Original was passed

on 29.02.2072, Order-in-Appeal was passed on 25.02.2013 and case was pending for

orders under de-novo proceedings and hence amended Section 78 shall not be

applicable but Section 78 of the Act as it existed in 2005-06 to 2009-10 would be

applicable.

8.4 It is a fact that the transactions are available in the specified records of

the appellant hence penalty @ 50% of service tax amount is imposable as per l't
proviso to Section 78 of the Act. Therefore, I am of the considered view that penalty of

Rs. 3,654/- is imposable on the appellant under the then proviso to Section 78 of the

Appeal No: I56/RAJ/2U16
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Act

8.5 I find that the appellant did not pay their full service tax liability and

hence penalty of Rs. 10,000/- imposed under Section 77 of the Act for the said

contravention is reasonable and proper and I uphold the same.

snM. 6-ERr d-$ *I ar€ nfi-a ar frqdRr :.q{tfrd ath t l+qr arai tt

The appeal filed by the appellant is dlsposed off in above terms.
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To,

M/s. Jeet Construction Co.,

"Shivam", Sakhiyanagar Main Road,

Near Airport, Rajkot-36000 1.

cfr,

1. 36 6;gqatra th.,

'ft'r+q'', qfuqra{{ fr'{d t--s,

('ql+8 * cffi, {r+mtd - 360001

Coov to:

1

2

3

4

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

The Assistant Commissioner, GST & Central Excise, Division - I, Rajkot.

Guard File.
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