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.+ ORDER-IN-APPEAL ::

The present appeal has been filed by M/s. Shree Ram Packaging Industries,
B37/15/11-2, Khijadiya Road, Near Ram Krishna Oil Mill, Rajkot Morbi Highway,
Tankara — 363 650 (hereinafter referred to as ‘the appellant') against the Order-In-
Original No. D4/REBATE/2016 dated 1207 2018 (hereinafter referred to as ‘the
impugned order’). passed by the Assistant Commissioner, Central Excise Division.
Morbi (herenafter referred 1o as “the lower adjudicating authority”)

2. Briefly stated facts of the case are that the appellant registered with
Central Excise, exported excisable goods and filed rebate claim of Rs. 2.05.842/-
aiongwith relevant documents on 12 04 2016. the details of which are as under

[ Br, ARE-1 | ARE-1 | Amt of repate clamed (Rs Date of | Last daje of

Mo Na Date (incl. Egu Cess &85 &HS expart filing of claim
R s e ] Edu Cess) S = S

1 08201475 12082014 2,05 64.2/ 13.08 2014 1208 2015
21 The scrutiny of relevant documents, with rebate claim. revealed that

the subject goods covered under tha above mentioned ARE-1 were finally
exported on 13.08.2014 whereas rebate claim was filed on 18.04.2016. after the
prescribed limit of one year under sub-section 1 of Section 11B of the Central
Excise Act. 1944 (hereinafter referred as the Act),

2.2 Show Cause Nolice F. No. V/18-128/Ref/2016 dated 06.05.2016 was
Issued proposing rejection of rebate claim. The said show cause notice was
adjudicated by the lower adjudicating authority vide the impugned order, under
which he rejected the rebate claim as time barred.

3. Being aggrieved by the impugned order, the appeliant preferred the
present appeal mainly on the following grounds:

(1) The adjudicating autharity has rejected the refund claim on the ground of
limitation under Section 11B of the Act but it Is not correct:
(W) The findings of the adjudicating to relax the limitation prescribed under
the act are not correct and acceptable.
(li)  They placed reliance on the Honorable Supreme Count of India in the
case of Collector Land Acquisition, Anantnag and Anr. Vis. MST Satiji &
L Othears, which held that the expression ‘sufficient cause’ employed by
the legislature in Sscion £ of th= Indian Limitation Act 1963 s
adequalely elaslic 1o enable the courts to do substantial justice to
Page 3of 5
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parties by disposing of matiers on merits. Ref: 1987{28) ELT 185 (SC)
supreme Courl condoned delay and the matter was remitted to the
Higher Court with direction to disposed of the appeal on merits.
(iv) The appellant further relied on an passed by the Commissioner
(Appeal), Rajkot in the case of M/s. DCM Bearing P. Ltd. wherein they
claim to have been held that
{a) Limitation prescribed under Section 11B cannot always be made
applicable when the claim is filed under Notification No. 19/2004-CE:

(b) The judgment dated 23 12.2011 of the Hon'ble High Court of Madras
in the case of Dorcas Market Makers Pvit. Lid.. Chennai reported as
2012 (281) ELT 227 (Mad-HC).

(v}  The appellant further stated that there was no dispute about the export
of the goods or duty payment therecf All procedures have been
followed as prescribed under the relevant notification. The adjudicating
authority has not challenged any of the documents in the SCN, hence
the rebate claim is admissible to the appellant.

4, A personal hearing in the matter was held wherein Shri Rushi
Upadhyay, C.A appeared for personal hearing on behalf of the appellant and
submitted that their rebate claim should have been allowed in view of Hon'ble
High Court of Madras in the case of Dorcas Market Makers Pvt. Lid.: that earlier
also Commissioner (Appeal), Rajkot in a similar case allowed their appeal; that
this appeal may also be allowed.

Findings :
3, | have carefully gone through the facis of the case. the impugned order,

the appeal memorandum and submission made during the personal hearing. | find
that the issue to be decided In the present appeal is as to whether the rebate claim
filed under Notification No. 18/2004-CE(NT) beyond one year from the date of export
Is proper or otherwise 7

6. It is true that the judgment dated 23.12.2011 of the Hon'ble Hogh Court
of Madras in the case of Wnit Pelition No. 26238 of 2010 filed by M/s. Dorcas Market
Makers Pvi. Limited, Chennai reported as 2012-TIOL-108-HC-MAD-EX of 2012 (281)
ELT (Mad-HC) that time limit for filing rebate claim under Notification Mo, 19/2004
CE(NT) dated 06.09.2004 need not be always adhered to. However, the appellant
can’t make this case law to always file rebate claims beyond prescribed time limit of

one year as they had done this time in 2016 as well as in 2011,
Pagedalf
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7 | agree with the lower adjudicating authority that provisions of Section
11B not only covers refund but rebate claims also as under Explanation(A) it is clarifed
in the Acl itself that refund includes rebate of duty of excise. Section 11B is
reproduced for ready reference as below

“Section 11B. Claim for refund of duly and Interest, if any, paid on such duty -

(1) Any person claiming refund of any duly of excise and interest, if any, paid on such
duty may make an application for refund of such duty and interest, if any, paid on such
duly o the Assistant Commiszioner of Ceniral Excise or Deputy Commissioner of
Cantral Excise before the axpiry of ane year from the relevant date_ ...

(3} For the removal of doulls. f 15 hereby declared that any nolification issued under
clause (f) of the first proviso fo sub-section (2) including any such notification
approved or modified under sub-sechion (4), may be rescinded by the Central
Govemmant al any time by nofification in the Official Gazette [Explanation. - For the
purposes of this sechion. -

(A} refund” includes rebate of dufy of excise on excisable goods exported out of
India ar on excisable malenals used in the manufacture of goods which are exporfed
out of india;

(B) “relevant dale" means, -

fal in the case of goods exported out of Indla where a refund of excise duly paid is
available in respect of the goods themselves or, as the case may be. the excisable
malenals used in the manufactre of such goods, -

[ i the goods ars exporied Sy sea or air (he date on which the ship or the
aircralft in which such goods are loaded leaves fnda "

[ Emphasis supphied |

8. In view of above, | find that the rejection of the Rebate claim on the
ground of fime-bar s legal and proper. The appea! s, therefore, rejected.

B.1 sfterrdl a1 5% @1 T MU = Poem auis i A m e
8.2. The appeal filed by the appellant stands disposed off in above terms,
. T e
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To,

Mis. Shree Ram Packaging Industries
637/15/1-2, Khijadiya Road, Near Ram Krishna Oil Mill,
Rajkot Morbi Highway, Tankara - 363 650, Dist : Rajkot.

Copy to:
1) The Chief Commissioner, Central GST & CX_ Ahmadabad.
2} The Commissioner, Central G5T & CX, Rajkat
K] The Assistant Commissiongr, Cantral GST & CX Division-ll, Rajkat_
a) The Asst Commissioner. (5ys ). CGST & EX, Rajkot- for uploading into website.

5) Guard File,
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