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The appeal undel sub section (1) of Seclion 86 o, lhe Frnance Act, I994. to the Appellate Tribunal Shall be liled inquadruplicale in Fornr S.T5 as prescribeC under Rule 9(l) oi the Service Tar Rutes j994, and Shalt be u.aorpun,"J-Oy u
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Central Excise or Commissioner, Cenlral Excise (Appeals) (one of which shal, be a cerlified copy) and copy of lhe order

passed by lhe Commissioner authorizing the Assistanl Commissioner or Depuly Commissioner of Central Excise/ Service Tax

to file lhe appeal betore lhe Appellale Tribunal
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For an appeal to be fited before lhe CESTAT. under Sectron 35F oJ the Ceniral Excise Act, 1944 which is also made

applicabte to Se.vtce Tax under Seclron 83 of the Frnance Acl 1994 an appeal agarnsl thrs order shall lie before Ihe Tribunal

on paymenl of 1oo.,i, ot the duty demanded where duty or duty and penalty are in daspule or penally where penally alone is in

dispule. provided ihe amounl of pre deposit payable would be subjecl to a ceiling of Rs 10 Crores,

Under Central Excise and Se.vice Tax. 'Duty Demanded shall include

(i) amounl delermined under Section 11 Di

(ii) anrounl ol e,roneous Cenvat Cred( takenl

(iii) amount payable under Rule 6 of the Cenvat Cledrl Roles

provided iurther lhal the provisions of this Secton shall no! apply to the slay applicalion and appeals pending before

any appellale authofily prior lo the cornmencemenl of lhe Finance 1No.2) Act 2014.
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109 of lhe Finance (No2) Acl. 1998
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Amt of rebate claimed (Rs.)
(lncl. Edu. Cess & S. & H.S

Edu. Ces

Appeal No: V2l226lRAJ/2016

Last date of
filing of claim

:: ORDER.IN.APPEAL::

The present appeal has been filed by M/s. Shree Ram packaging lndustries,

63711511-2, Khijadiya Road, Near Ram Krishna Oit Mill, Rajkot Morbi Highway,

Tankara - 363 650 (hereinafter referred to as 'the appellant') against the order-ln-

original No. 04/REBATE/2016 dated 12.07.2016 (hereinafter referred to as ,the

impugned order'), passed by the Assistant commissioner, central Excise Division,

Morbi (hereinafier referred to as ,,the lcwer adjudicating authority,,):

2. Briefly stated facts of the case are that the appeilant registered with

central Excise, exported excisable goods and filed rebate claim of Rs.2,05,642l-

alongwith relevant documents on 18.04.20'16, the details of which are as under:

ls,
No

ARE-1
No,

ARE-1
Date

Date of
export

L s)
09t2014-15 12.08.2014 2.05,642t- 13.08.2014 12 08 2015

2.1 The scrutiny of rerevant documents, with rebate craim. reveared that

the subject goods covered under the above mentioned ARE-1 were finally

exported on 13.08.2014 whereas rebate claim was filed on 1g.04.2016, after the

prescribed limit of one year under sub-section i of Section 11B of the central

Excise Act, 1944 (hereinafter referred as the Act).

2.2

issued

Show Cause Notice F. No. V/18-128/Refl2O16 dated 06.05.2016 was

proposing rejection of rebate claim. The said show cause notice was

adjudicated by the lower adjudlcating authority vide the impugned order, under

which he rejected the rebate claim as time barred.

3. Being aggrieved by the impugned order, the appellant preferred the

present appeal mainly on the followii-rg grounds:

(i) The adjudicating authority has rejected the refund claim on the ground of

limitation under Section 1 1B of the Act but it ls not correct;

The findings of the adjudicating to relax the limitation prescribeC under

the act are nol correct and acceptable.

They placed reliance on the Honorable Supreme Court of lndia in the

case of Collector.Land Acquisition, Anantnag and Anr. V/s. MST Satiji &

Others, which held that the expression 'sufficient cause' employecl by

the legislature in Seci,c,r a- of th. InCian Limitation Act, 1g63 is

adequately elastic to enable the ccurts to do substantial justice to

Page 3 of 5
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Appeal No: V2l226lRAJ/2016

parties by dlsposing of matters on merits. Ref: 1987(28) ELT 1S5 (SC)

Supreme Court condoned delay and the matter was remitted to the

Higher Court with direction to disposed of the appeal on merits.

(iv) The appellant further relied on an passed by the Commissioner

(Appeal), Rajkot in the case of M/s. DCM Bearing P. Ltd. wherein they

claim to have been held that:

(a) Limitation prescribed under Section 1 1B cannot always be made

applicable when the claim is filed under Notification No. .19/2004-CE;

(b) The judgment dated 23.12.201'l of the Hon'ble High Court of lvladras

in the case of Dorcas Market Makers Pvt. Ltd., Chennai reported as

2012 (281) ELr 227 (Mad-HC).

(v) The appellant further stated that there was no dispute about the export

of the goods or duty payment thereof. All procedures have been

followed as prescribed under the relevant notification. The adjudicating

authority has not challenged any of the documents in the SCN, hence

the rebate claim is admissible to the appellant.

4. A personal hearing in the matter was held wherein Shri Rushi

Upadhyay, C.A. appeared for personal hearing on behalf of the appellant and

submitted that their rebate claim should have been allowed in view of Hon'ble

High Court of Madras in the case of Dorcas Market lvlakers Pvt. Ltd.; that earlier

also Commissioner (Appeal), Rajkot in a srmilar case allowed their appeal; that

this appeal may also be allowed.

Findinqs:

5. I have carefully gone through the facts of the case, the impugned order,

the appeal memorandum and submission made during the personal hearing. lfind

that the issue to be decided in the present appeal is as to whether the rebate claim

filed under Notification No. 19/2004-CE(NT) beyond one year from the dale of export

is proper or otherwise ?

6. lt is true that the judgment daled 23.12.201 1 of the Hon'ble Hogh Court

of Madras in the case of Writ Petition No. 26236 of 2010 filed by M/s. Dorcas [Vlarket

Makers Pvt Limited, Chennai reported as 2U2-f IOL-108-HC-MAD-EX of 2012 (281)

ELT (Mad-HC) that time limit for filling rebate claim under Notification No. 19/2004

CE(NT) dated 06.09.2004 need not be always adhered to. However, the appellant

can't make this case law to always file rebate claims beyond prescribed time limit of

one year as they had done this time in 2016 as well as in2011.

Page 4 of 5
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Appeal No. V2l226lRAJ/2016

7. I agree with the lower adjudicating authority that provisions of Section

118 not only covers refund but rebate claims also as under Explanation(A) it is clarifed

in the Act itself that refund includes rebate of duty of excise. Section 11B is

reproduced for ready referen ce as below:

"Section 118. Claim for refund of duty and interest, if any, paid on such duty -

(1) Any person claiming refund of any duty of excise and interest, if any, paid on such
duty may make an application for refund of such duty and interest, if any, paid on such
duty to the Asslsianf Commissioner of Central Excise or Deputy Commissioner of
Central Excise before the expiry of one year from the relevant dale. .....

(5) For the removal of doubts. it is hereby declared that any notification issued under
clause (f) of the first proviso to sub-sectlon (2). including any such notification
approved or modified under sub-section (4), may be rescinded by the Central
Government at any time by notification in the Officiat Gazette [Explanation. - For the
puryoses of thls section. -

(A) "refund" includes rebate of dutv of excise on excisable goods exported out of
lndia or on excisable materials used in the manufacture of goods which are exported
out of lndia;

(B) "relevant date" means, -

(a) in the case of goods exported out of lndia where a refund of exclse duty paid is
available in respect of the goods themselves or, as the case may be, the excisahte
materials used in the manufacture of such goods. -

(r) if the goods are exporied by sea or air. the date on which the ship or the
aircraft in which such goods are loaded. leaves lndia."

I Emphasis supplied ]

8. ln view of above, I find that the rejection of the Rebate claim on the

ground of time-bar is legal and proper. The appeai is, therefore, rejected.
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The appeal filed by the appellant stands disposed off in above terms
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To,

M/s. Shree Ram Packaging lndustries,

63711511-2, Khijadiya Road, Near Rarn Krishna Oil Mill,

Rajkot Morbi Highway, Tankara - 363 650, Dist : Rajkot

Copv to:
1) The Chief Commissioner, Central cST & CX, Ahmedabad.
2) The Commissioner, Central cST & CX, Ralkot.
3) The Asslstant Commissioner, Central GST & CX D,vision-ll, Rajkot.
4) The Asst. Commissioner. (Sys.). CGST & EX, Rajkot- for uploading into website
5) Guard File.
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