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::ORDER IN APPEAL ::

Mis. Kich Architectural Products Pvt. Ltd., Plot No. 1415 & 22, Survey No.
38/1, Bhaichand Mehta Industrial Estate, Rajkot (hereinafter referred to as “"the
appellant”) filed the present appeal against Order-in-Onginal No. 82/ST/REF/2016 dated
10.08.2016 (hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, Service Tax Division, Rajkot{hereinafter referred to as “the lower
adjudicating authority”™).

2. The brief facts of the case are that the appeilant filed refund claim for
Rs. 45868/ (Rs. 21,815/ + Rs 24 054/-) on 28.12.2015 under Section 11B of the
Central Excise Act, 1944 as made applicable to service tax matter under Section 83 of
the Finance Act, 1994 on the ground that they had raised one invoice dated 08.01 2015
in favor of Mis. Gulshan Homes and Infrastructure Pvt. Ltd. Noida (hereinafter referred
to as "M/s. Guishan Homes) for fitting charges on which service tax was paid by them
on 05.02.2015. However, M/s. Gulshan Homes did not honor the invoice raised by the
appellant, who had to raise ancther invoice dated 16.07.2015 again for the same
service as in invoice dated 06.01.2015. M/s. Gulshan Homes discharged service tax
liability of Rs. 24,054/ again on 05.09.2015 even if the appellant had already paid
service tax of Rs, 24,710/- on the second invoice also raised on M/s. Gulshan Homes
The appellant paid service tax two times in addition to payment made by M/s. Gulshan
Homes on same service. The department observed that appellant claimed refund of Rs.
45.868/- is not admissible stating that refund of Rs. 24 054/- was paid by M/s. Guishan
Homes on behalf of the appellant under the category of “Canstruction of Residential
Complex” whereas refund claim has been filed by the applicant for excess payment of
service tax under the category of “Erection, Commissioning and Installation” and that
the service tax amount had not been paid by the appellant. It was also stated that ST-3
returns for the penod October, 2014 to March 2015 was not filed by the appellant
Therefore, the refund application along with original documents had been returned to
the appellant on 04.04.2016. The appellant again submitted the refund claim on
11.05.2016 after filing ST-3 returns. SCN was issued on 25.07.2018 proposing rejection
of refund claim of Rs. 45869/ which was rejected by the adjudicating authority vide
impugned crder.

3. Being aggrieved with the impugned order, the appellant filed appeal,
interalia, on the ground that the adjudicating authority has erred in rejecting the refund
stating that the appellant has not filed any intimation for cancellation of invoice even if

fﬂ:‘r-t'ﬁ‘“: “there is no such provision; that even if there is violation of some procedure then also for

L]
]

s B,

such procedural lapse refund as claimed cannol be rejected; that refund claim of Rs.
21.815/- rejected on the ground of bar of limitation is erroneous. as is clarified in the
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= statement of facts that the claim was filed within time but it was returned on the ground
which was not relevant ano was not even requirement of the law; that rejection of refund
claim of Rs. 24,054/- on the ground that the said amount is claimed as cenvat credit by
service recipient, ignoring the fact that the balance amount of refund claim was not for
the amount of second time service tax paid by the appellant but was of the amount paid
by service recipient under the category of Construction Service: that the rejection of the
refund without properly appreciating submissions made and relevant decisions referred
in their submission dated 10.08.2018, is bad in law.

4. Personal heanng in the matter was attended to by Shn Paresh Sheth,
Advocate, who reiterated grounds of Appeal and submitted that the appellant made
refund claim for Rs. 45 889/ (Rs. 21,815/~ + Rs. 24 054/-) as their client M/s. Gulshan
Homes did not honor first invoice and asked them to raise another invoice for the same
service, that they again paid service tax of Rs. 24 710/- for the 2™ invoice also, hence
refund on 1* invoice must be allowed, that their customer ie. M/s. Guishan Homes
again made payment of Service Tax of Rs. 24 054/- and deducted this amount from the
appellant, Hence, they are entfitled to get refund of Rs. 21,815/ (1* payment) and Rs.
24 054/- (3 payment) made by M/s. Guishan Homes as it was paid in their name as is
evident from challan and they also deducted this amount of Rs. 24.054/- from their
account. Hence, the appellant is entitled to get refund of Rs. 21,815/- + Rs. 24 054/- as
claimed by them;, that their appeal needs to be allowed in view of above facis.

Findings:

5: v have carefully gone through the tacts of the case, impugned order,
grounds of appeals and submissions made by all the appellants. | find that the issues to
be decided 15 whether the impugned order rejecting the refund claim of excess service
tax of Rs. 45 869/- (Rs. 21,815/~ + Rs. 24 054/-) is legal and proper or not.

6. | find that the appellant’s refund claim for Rs. 21,815/- has been rejected
on the ground that the appellant has not filed any intimation for cancellation of invoice
dated 06.01.2015. The appellant has contended that there is no provision for intimation
of cancellation of invoices and hence there is no violation and even if there is some
violation of procedure then also for any procedural lapse refund of tax paid twice cannot
be rejected. | find that the argument made by the appellant is tenable. There is no
provision in Service Tax Rules. 1994 that in the event of cancellation of invoice. the
intimation is required to be given/filed with jurisdictional Range/Division. Herce, rejection
r of Refund of Rs. 21,815/ is not valid/legal on this ground
1 T,
‘ﬁ,';*.'-_f 6.1 The refund claim of Rs. 21,815/~ has also been rejected on the ground of
limitation considering the date of filing of refund claim as 11.05.2018 against the date of

payment as 05.02.2015. The appellant has. contended that the claim was filed within
; Page No. 4 of &
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= time on 28.12.2015 but the adjudicating authority had returned the claim on inadvertent

ground. It is on record that the appellant had filed refund claim on 28.12.2015 for refund
of service tax paid on 05.02.2015, which was we'l within the time limit of one year
specified under Section 11B of the Central Excise Act, as made applicable 1o service tax
matter under Section B3 of the Finance Act, 1984 In light of the said factual position, the
refund claim for Rs. 21,815/~ could not be held time barred and this ground is also not
legalivalid. Thus, | set aside the impugned order rejecting refund of Rs. 21,815/-

6.2 The refund claim of Rs. 24 054/- has been rejected by the adjudicating
authority on ground that M/s. Gulshan Homes have svailed cenvat credit of the same. It
is a fact that the customer of the appellant i.e. Mis. Guishan Homes have paid service
tax of Rs. 24,054/- under the cat~gory of Construction of Residential Complex and the
said amount has been deposited into Gowt. account vide Challan Ne. 21836 dated
05.09.2015 wherein name of the appellant is appearing as the name of assessee who Is
paying but paid by them and deducted from their account, then it has to be treated as
paid on behalf of the appellant, under wrong category of service, which is required to be
refunded to the appeliant in view of fact that the appellant had already paid correct
service tax liability of Rs. 24, 710/~ under 2™ invoice raised to the said customer for the
same service. It is on record that the customer has not remitied the service tax amount
to the appellant and has actually deducted the service tax amount from total bill amount.
The appellant has also submitted cerdificate dated 28.11.2015 issued by M/s. Bhavin
Associates, Chartered Accountant certifying that the appellant had received payment of
value of taxable services against Invoice No. IST-1516/40024 dated 16.07 2015, after
deducting service tax of Rs. 24,054/- Hence, | find thal incidence of tax burden of Rs,
24,054/- has not been passed to any other person by the appellant. M/s. Guishan
Homes have also certified that service tax of Rs. 24,054/~ payable to the appeliant
against RA Bill No, 1 dated 17.08.2015 was deposited on behalf of the appellant vide
Challan No. 21836 dated 05.09.2015 and that refund of service tax so paid is not
claimed by them from Service Tax department. It has also been stated in the said
certificate that M/s. Guishan Homes have claimed cenvat credit of service tax of Rs
24 05+/- against service tax charged in RA Bill No. 1 dated 17.08.2015 but no credit has
been taken by them on Rs. 24.710/~ In the negative list regime wef 01.07.2012
classification of service for refund of service tax paid twice is not relevant. Hence,

_appellant’s refund claim cannot be rejected on different classification as long as 2™ time

and 3" time tax payment are established, as in this case. M/s. Gulshan Homes could
have got credit of Rs. 24,710/- but could get credit of Rs. 24,054.- only due to rigid stand
adopted by them. Therefore, | find that the appellant is entitled for refund of service tax
of Rs. 45,860/- (Rs. 21,815/ + Rs, 24.054/-).
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i
™~ In view of above factual position, | set aside the impugned order and allow
{5
the appeal. -
ls.t. HirwEAl Za o fr g wde wr Roern soies S @ e s &
7.1 The appeal filed by the appellant stanc disposed aii in above terms.
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