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Arising oul of above mentioned OIO issued by Addllronal/Joint/Depuly/Assrslant Commrssioner. Cenlral Excise / Service Tax.

Rajkot / Jamnagar / Gandhidham

Jf+ffidf & cfffi ;FI ar+I (r4 cilr /Name&Address of the Appellanl & Respondent :-

Mis. Kich Architcctural l)roducl P. [-td., Plot No. l.1.li &22. S No. ill,,l. t]haichand Mehta

Ind. L.state. Vardi..Ra.ikot
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Any person aggrjeved by lh;s O.der in Appeal may file an;ppeal to the app,opriale authorily in the lollowing way

{tsl a!6,*ffi" racrd eF:F rd tdr+-I }Sr&q a1trl1ir6flT * qFa 3{qrd, &trrq lara ri;fi $firG-qq.1944 SI qr(r 358 *
ifijfd-(.d E-a xftlaEn 1994 SJ trrr 86 * rir:l-a M"'fua a+6 *I r eEfr e /

Appeal to Cusloms Excise & Seruice Ta)( Appeilale Tribunal lnder Seclion 35ts of CEA. 1944 / Under Seclion 86 ol lhe
Finance Acl, 1994 an appeal lies lo:

{,ft<q rem+ t sEHrd {tfi a-flri {ftsT ?ra. :drq r..+ra $F ..,.i $drF{ r4i.fu arc.,1ifrrq ff filtq S16 ae .ci+ a
z. :rr{ *l qr{ g frF*. +i A ar* qrfaq t/'

The special bench ol Cusloms, Excise & Service Tax Appellate ]ribunal of Wesl Block No 2. R K Puram New Delhi in all
mallers relalinq lo classificatioo and valualron

iqttff qHe 1(a) i {frR',r(' trffii t lrfrrar *s F-ri xfr drFr eF6 $-A-q laqla !rn6 rr< t-ar+r :rffi-o ;qmrft-+'r-Er
(k) Ar c'ii'{s al-lr-q Sldnr , 4Htq d qar$ r*a rrmat r.<srad r(".rr +} *T ar* arf6., V

To lhe Wesl regonal bench of Cusloms. Excise & Service Tax Appellate Tnbunal (CESTAI) at 2_' Floor thaumali Bhawan
Asarwa Ahmedabad-380016 in case of appeals other lhan as menlioned in para 1(a) above

:drSq;qrqrfufrur t Fr{er }rfid e€d fi 6 fu' Fqlq J;qre eFF (]rfrd) ffi 2001,*Frqff6 + l.dia larift-df+,q
r', q{, tA 3 al E clirt .o a: Bi' ,'rar .rrft[ I t{F p -e t FF -a qF 4- {r', J.fl trrd ?rE *r r.]' .qs gr .*.
.:rli.rrrqr rur Ftrr rqr 5 "rE s Irt .Fp 5.r{ J@ r 50 Frg lrr -r+ IlrT 50 erg J!! n'{tFiE A 21 6rret I,OO0i

Td.5000/ rrd 3n5ar 169967- 6q{ +r Eli1td sFr 9r-i.4 & lfa {ia.d dt Rljift-d 916 6r fi"r-ra eifoa yffiq
arqrQ-6{or #t arrgr t €-6]16 {ftFaR + arq d ftd $ {*B- d Etr + +6 Ear{r A turf+-i +n srce *drn ls.qr ira, {rf6q
{iiftf, Yrqu 6r traatf, *c; St Js ?nsr I6idr {tE( 6r Faraa rerdlq qrqro-6i"r fi er€rr Fra t r rrya -rrerr {Tt }fitr} fi
hc ani{a-cr *-snl :oot rw-s aT i}qita r-a.+ TFr fiar 6trn /

The appeal lo the Appellale Trrbunal shall be fiied n ouadrupircate in fo.m EA 3 / as prescribed under Rule 6 of Central
Excise {Appeal) Rules. 2001 and shall be accompanred againsl one which at leasl should be accompanied by a fee of Rs

1.0001 Rs.5000/. Rs 10.000^ where amount of duly demand/inleresupenalty/relund rs uplo 5 Lac. 5 Lac to 50 Lac and
above 50 Lac respeciively in the form o, crossed bank dratt in favour of Assl. Regislrar of branch of any nominated public
sector bank oI the place where lhe bench of anv nominaled public sector bank of lhe place where the bench ot the Tribonat
is situaled. Applicalion made lor granl of slay shall be accompanied by a fee of Rs. 500/,

$trtq arqrF]6{?r * EFq. lr$td. fu;a.yfu*qa 1994 *r rn{ 86(1) *]f.rra ]1.dl6. ffit. 1994. s tiqs g(tl + al
Brillr cqr ST-5 e ER !fut C-6r Jr Fi;7ff t.a r€+ ffpr BF 3na'?r * tr-i" 3rdtd fi,rS d rff& qF grq t ria"a +t
(tdii t (.6 cfi qr{rF,-d ;i Gst ,t{ adii * Fe t +e r'+ cF + sp] d6r tdr6r ff eirr -qrs *r Fi-a r+r crrrqtEr
qx1dr. dc!-5 dR{ qr JsS 6ff 5 .rrq 6qt' qt 50 arrg 5cc d6 j{qqt 50 ar€ {,cq i 3{R]6 H it eiFn: 1.000/ {,q} 5,000/
t'vi:nro 16.6067, *qd +l Ae\ftd nFr ?t"-6 tt qF s{i4 +1 Eliff? inF; r{,lda RdA; }qf&r: a.rqfirF{-gr & rlrs.r *
EFrra {?ran .. Frrr , ffi ifr .{dfu' eF * d_+ ,:a7r Jrfi rgr+*a dls fqz dim r;Fr[ "fl;r ,riFr , [fiF sr* sl rrrdTa
+Ei +' Jiq ?rr€II i d-,,r -r?- ,f<i FdQIa qffi , a"rrlifnsr *\ ?r{fl +qa t I?t?rF {??. (}? rrr, ) e At ,*rraa * * -r,
500i {co sr FEnftd ?"ri6 rrn {-aar A-fi t/

The appeal under sub seclion (1) oi Seclion 86 of lhe Einance Act. 1994. to lhe Appeliate TribUnat Shall be fited in
quadruplicale in Form ST.5 as prescribed under Rule 9(l) of lhe Service Tax Rules. 1994 and Shall be accompanied by a
copy ol the order appealed againsl (one o, wh,cb 6hrit +e cenrfred copr) and shoLrtd be accompanied by a ,ees ot Rs
10001 where lhe amount of service tax & rolgr6s+ 6m'anded { penal,y levred ol Rs 5 Lakhs or less. Rs 5000/ where Ihe
amounl of service lax E inleresl demanded q, pl:n6fiy_ levred is more ihan trve takhs bu1 not exceeding Rs Fifiy Lakhs.
Rs 10.0001 where lhe amounl ol service tat &,in!e,esl dehtandod & penalty tevred rs more lhan fifiy Laihs rupeea, in the
form of crossed bank dratt in lar'our ol lhe'Assstanr Regrslrar ol the bench o, nonlnaled Public Seclor Bank ol the ptace
where the bench of Tibunal is situatod i Applicatron ma6e for giant of slay shall be a.companied by a fee ol Rs.500t.
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(i) ft-aa lrfufiqE, 1994 Er lrRr 86 ffI rc-uTrt (2) qd (2A) +:i.,-?la ad A rrff .}I{r CsI6{ liffi, 1994, * A-{r'9(2) (.c-

9(2A) * -ad htriffd cq{ S.r-7 i & sr {inff I'q rst {Fr 3 T{d idq r.3r4 qEE ]rrirr 3rrrriT ($n"O Ai+q r.qa 9f6
4dr1T critd nrarr fi cfrqi nErd 6'i (tdJi s 14 qff qfifira rtfr arfFct r+r yr{{d qaRr rdr{fi 3lrg'fr lrtFr rqq{d. ffiq
t;cr{ ?Fs/ l-d6t, +t y{t$rq ;qrfiiq{lT +'t lrEea 4J +-ii +r Ffu aa {..1 rl?r fi cfi ,ff xTrJ i ria-.d 6{li €iff I /
The appeal under sub seclion (2) and l2A) of lhe seclior 86 the Finance Acl 1994 shail be filed in For ST.7 as prescibed

under Rule I (2) & 9(2A) ol lhe Service Tax Rules. 1994 and shall be accorrpaned by a copy ol order ol Commissioner

Cenlral Excise or Comcnissioner. Cenlral Excise (Appeals) (one of which shall be a ce(ifred copy) and copy of the oroer

passed by lhe Commissioner aulhonzing lhe Assislant Commissrcner or Depuly Commissioner of Cenlral Excise/ Service Tax

lo file lhe appeal before lhe Appeilate Tribunal.

frrr ?l€ fi-#q f,-rrd er&6 Ftr fqrn, 'r+;Fs 
s'fi)6{ur t+Eftr € qft -}drdt Fr[+ F'+;elg r;cra tE 3rfufi{s 1944 &

qr{l 35r$ + ,r-11'a l. tr Hq fiffirF 1994 # rrr7 83 # J--Jlr S-drnr at lji da fr "t t fn yrtr, & qff 3{$iffq

wfufivr d trfi-d +rd srq :.qrd e{F6/+dT 6{ Fi:r t 10 cfrar.r (10"/.). d ai4 r-o gtar A-oriaa H, u gdrar, ro *ee rdrar

ffidB 6r sl4dra l+{,- rrr' ErrJ h s", um i:ri:21-a -r-ar fr iri sr,ft ritB-J tq fr'r s6G.q!isfuoartt
i;{tq r.!Ta ?!i6 rrd iidr{r + i"-itd {r4 fi., a(' ?16.t'frIa rirft- t

(r) rrr Il Al + i:rrl{ 'rF(ii) #d ]-ai & dt at aaa nf$
(ii, ffie rqr lMt + fts-ff 6 A :r.fa eq rqa
- arri qa ts 1rrfl + cr4qr l&Aq (s 2) ],'lufi{s2014+}T,{r{t€fi f ri{rdr4 crMt } Farr B{r{rti-a

erra nS ra 3rfid ai ai{ adi *n/
For an appeal to be fried before the CESTAT. under Seclion 35F of lhe Central Excise Act 1944 which rs also made

applicable to Service Tax under Seclion 83 of the Finance Act 1994, an appeal against thrs order shall lie befole the Tribunal

on paymenl ot I0o," oi lhe duty demanded where duly or duty and penalty are in dispute, or p€nally, where penalty alone is in

dispule provided lhe amounl ol pre-deposil payable would be subjeci lo a ceiling of Rs l0 Crores

Under Cenlral Excrse and Servrce Tax "Duty Demanded'shall rnclude :

(i) amounl delermrned Lrnder Seclion 11 D;

(ii) amount of erroneous Cenval Credil laken.

(iii) amounl payable under Rule 6 of lhe Cenvat Credr! Rules

- provided further that the provisions of lhis Seclion shall not apply to lhe slay application and appeals pending before

any appellale aulhorily prior 10 lhe commencemenl of lhe Finance (No 2) Acl. 2014

rr(a rrr6r dr Titrtgr 3ntfri :

Rovislon applacation to Governmsnl of lndia:

fE rrer * q+fa'q qftfl FlaFJfiTa ffrFrn H i+r y;q,e gl: y1t?re 1994 S' ri.]r 35EF * qrrs ura* + rrr#a r+i
cfr.d r{R? Fi!-R d;'fle{o- }irdca rall. F.' rr-s tuE ftirr .ttrfr Fftd irr;a }\ ,rfir rr,Id FFi Ji ffi-tr0001 6l
Fs-qr ,]ar qrfdtrr / -

A revision applicalion lies lo the Under Secretary. to the Governmenl oi lndia Revision Applicalion Unrl. Ministry of Finance

Departmenl of Revenue, 4th Floor, Jeevan Deep Building. Parliamell Streel, New Delhi 110001, under Section 35EE ol lhe

CEA 1944 in respecl of the following case governed by firsl prolrso lo sub sectron (1) ot Section-35B ibid:

q? ffrd; ildl aiFfi;r + xrlra a .rfl;FFFE{i6-fi Frd 6'Bdt 4r.srd * rrgR r€ fi q'rrrff, + Et{ra qr Edl lra 6rrsri qr

glBifrr.6Frsr'aa$qfiier+rmorrrnatetflaqIFffftrer,q?Fqresr,+nonaad{frr!-fietrrf,E+6r.sriq'
Erfr lIe,R _4F fi {lic' * {iqr + rrrrd f t/

ln case ot any loss of giods. where lhe loss occurs in lransit from a faclory to a waaehouse or to anolher tactory or from one

warehouse lo another during the course ol processing of lhe goods in a warehouse or in slorage whelher rn a faclory or tn a

rnrd * drF{ ii"-S {rcq qT eta +1 fu]a 6{ G nrd * frGlxilT }t c{€a 6ia a'iiq s{ }tt 4t +-dq r.Ir( T6 fi gc (ftio +
xrri, ii tr]d i Era{ fridt {rsr qr aid +} ft{#a 8r Jrdl tr /
tn case o, rebate oi duty ol excise on goods exporled ro aoy country or lerritory oulside lndra ol on excisable material used in

the manufaclure of ihe goods which are exporled 1o any counlry or terrilory outside India

dA T;qra erF6 fi ryr ri fuq kfrr &'RT t ard{. *c]a n-r ercra 41 Fla fura R-JII aql ti /

ln case ol -goods eiporled outside lndra exporl lo Nepal o. thulan. wrlhoul paymenl oi duly.

q?fiTf, r.!rd + rFrda er--s i 
'rJFra 

r' rfo- :{r +I?1 a-<1? FT r{}iirI .E 
frd, ?Aa qrdtl'd * tr: FEs' fr r'? A '+r ?

iel-"rl yr.a 
t rdfrt s'a:pr Ei rttf*cs r.r 2i 1998 f tr.]- log + can ifud +I rl ,rr{ r'rIdr rrlrqrfrfu c{ r ard i

qfud F+1' nt tl/
Credit of any duly ailowed to be ulilzed lowards payment of excise duly on final products under the provisions of thrs Act or

the Rules made lhere under such order rs passed by lhe Commissioner (Appeals) on or afler the dale appoinled under Sec.

109 of rhe Finance (No 2) Act, 1998

lql-{a xrfad 4t d cf;iq- csr FEql LA-8 n f,ltr+;A1-4 lqea ?-.-e idft) fr{rTdl 2O0l 6 A-{F I # rr.l-a fifA?Ec l.
{ff }resi * iisur A 3 ar6 *.}iaria fi 3Et rFr. trq{rfa xdad- fi E'Pr 4:F lrr{?r q 3iifts 3nhr *l d cfrqi {idrd A sr$
orq-. rrrr I 4;a.{: r.Erc, rE ffii}.rff 19.14 # r..rn 35 ft { Tf,, f;rtfia tr-a A }ff?rfi .l Ttl.q {. -l+{ (.r TB 6 A cff
Frra E rrdt rrftar /

The above apphcation shall be nrade rn duplicare in Form No. EA-8 as specfred und€r Rule. 9 ol Central Exclse (Appeals)

Rutes.2001 withln 3 months from the dale on which lhe order souqhl to be appeakd against rs communicaled and shall be

accompanied by two copies each of Ihe OIO and Order ln-Appeal Il should also be accompanied by a copy ol TR_6 Challan

evidencing paymenl of prescribed fee as prescribed under Seclion 35 EE ol CEA, 1944. under l\,'lajor Head of Account

tr;Itt8rsr 3rrd-ff * slll ffitfur Flitd rfc6 4) 3{ qrft 6r drdl qf6c 
I

*gi rrra rrq (.6 ErE 6qi {l f,st ;h=JT fr a sqi zooi' fi }rrrEr? is-qr aI('3t{ sft riara r+n a+ drs 5c{ t;qrdT 6t a
6qq 1000 / 6r tIrrflrfr E-ql,rtr I

The revisron applicat.on shalt be accompanied by a lee o{ Rs 2001 where lhe amounl tnvolved in Rupees One Lac or less

and Rs. 10001 where the amounl involved rs more than Rupees One Lac.

qe sE in?. fi frg,tai ir.?.ri *t EFra?_ A .i qia_n {n +rrrr + ?n lEi $- rrj.;ia jq 
^qsn i?r r Fftr..iral qr?d, ts.riq t'

Fta ds si ff fror qS +ro + r.rfi :F Fn qqe!,F rr,)t+q rrrt+,m h "a vfr= ql b.flq r{arr -t ''+ lnida F*.{ ,rq t | /

ln cise. il lhe orde, covers various numbers ol order rn Original fee lor each O LO should be paid in lhe aloresaid manner

not wathstanding the facl that the one appeal to the Appellant Tnbunal or lhe o e applicatron to lhe Cenaal Govt. As lhe case

may be, is rilied to avord scrrpiona ,/,/ork if excisinq Rs 1 lakh fee of Rs 100/_ ior each

TrnTniEa ;qrqrfrq rFq; xBftun. 1975. + 3r4trff I n rq€'R {d $a?r (d 1!rr,a vr&r & qfr q{ fftifIa 6.50 rqi 6r

arar6r4 ?ri6 ftGic Bir 6rdr aG! i
One copy'ot appt,cat,on or O I O ds rhe case rnay be. and the order ol lhe adjudicalLng aulhorily shall beat a courl tee slamp

of Rs 6 50 as prescribed urlder Schedule I in terms ol lhe Courl Fee Ac1,1975, as amended

frFr rrE6 +;Arq r.!ta ?rFF (id trfl6{ lrdf-&q arqfifflot ({,Ei iifu) ri.{Fr{a, 1982 i qF.d qd 3r.q Ti<Erd rrr4,i +i

Erfud? -ri .Ta A{F A1 ,t, $ r s" }.{'i-r -}s 7.al t ,

Atention ts also inv(ed to the rules covering these and olher relaled matlers contained tn lhe Customs Exclse and Service

Appellate Tribunal (Procedure) Rules 1982

3€ trfi-dtq $fir6rtr 6t tr{rd arfu"r F{i d {iiiQ-d .ar.r6, G+{.r rit{ d-idrfrds qrdellal * hrr, 3{fdr|ff E'rrirlFr aEFrac
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r or lhe elaDorare detarred a1d lalesl orovrs,ons reldlrna to tlidS

refer lo lhe Depanmenldl websrle www coFc 9a: d t . '
dL.appeal lo the higher appellale aulhority lhe appellant may



Appeal No: V2l2'1 3/RAJ/2016

::ORDER IN APPEAL ::

M/s. Kich Architectural Products Pvt. Lkl., Plot No. '14.15 & 22, Survey No.

38/1, Bhaichand Mehta lndushial Estate, Rajkot (hereinafter referred to as "the

appellant") filed the present appeal against Order-in-Original No. 92/ST/REF/2016 dated

'10.08.2016 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Service Tax Division, Rajkot(hereinafter referred to as "the lower

adjudicating authority").

2. The brief facts of the case are that the appellant filed refund claim for

Rs. 45,8691 (Rs. 21,815/- + Rs. 24,054/-) on 28.12.2015 under Section 118 of the

central Excise Act, 1944 as made applicable to service tax matter under section 83 of

the Finance Act, 1994 on the ground that they had raised one invoice dated 06.01 .2015

in favor of lttl/s. Gulshan Homes and lnfrastructure Pvt. Ltd. Noida (hereinafter referred

to as "Mis. Gulshan Homes) for fitting charges on which service tax was paid by them

on 05.02.2015. However, lvl/s. Gulshan Homes did not honor the invoice raised by the

appellant, who had to raise another invoice dated 16.07.2015 again for the same

service as in invoice dated 06.01 .2015. M/s. Gulshan Homes discharged service tax

liability of Rs. 24,0541 again on 05.09.2015 even if the appellant had already paid

service tax of Rs.24,7101- on the second invoice also raised on M/s. Gulshan Homes.

The appellant paid service tax two times in addition to payment made by M/s. Gulshan

Homes on same service. The department observed that appellant claimed refund of Rs.

45,869/- is not admissible stating that refund of Rs. 24,054/- was paid by M/s. Gulshan

Homes on behalf of the appellant under the category of "construction of Residential

Complex" whereas refund claim has been filed by the applicant for excess payment of

service tax under the category of "Erection, Commissioning and lnstallation" and that

the service tax amount had not been paid by the appellant. lt was also stated that ST-3

returns for the period October, 2014 to March,2015 was not filed by the appellant.

I herefore, the refund application along with original documents had been returned to

the appellant on 04.04.2016. The appellant again submitted the refund claim on

11.05.2016 afterfiling ST-3 returns. SCN was issued on 25.07.2016 proposing rejection

of refund claim of Rs. 45,8691 which was rejected by the adjudicating authority vide

impugned crder.

3. Being aggrieved with the impugned order, the appellant filed appeal,

interalia, on the ground that the adjudicating authority has erred in rejecting the refund

stating that the appellant has not filed any intimation for cancellation of invoice even if

there is no such provision; that even if there is violation of some procedure then also for

such procedural lapse refund as claimed cannot be rejected; that refund claim of Rs.

21 ,8151- rejected on the ground of bar of limitation is erroneous, as is clar.ified in the

c

(

w
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Appeal No: V2l213/RAJ/2016

^ statement of facts that the claim was filed within time but it was returned on the ground

which was not relevant anci was not even requirement of the law; that rejection of refund

claim of Rs. 24,054/- on the ground that the said amount is claimed as cenvat credit by

service recipient, igncring the fact that the balance amount of refund claim was not for

the amount of second time service tax paid by the appellant but was of the amount paid

by service recipient under the category of Construction Service; that the rejection of the

refund without properly appreciating submissions made and relevant decisions referred

in their submission dated 10.08.2016, is bad in law.

4. Personal hearing in the matter was attended to by Shri Paresh Sheth,

Advocate, who reiterated grounds of Appeal and submitted that the appellant made

refund claim for Rs. 45,869/- (Rs. 21,8151 + Rs. 24,054i-) as their client M/s. Gulshan

Homes did not honor first invoice and asked them to raise another invoice for the same

service; that they again paid service tax of Rs.24,710t- for the 2nd invoice also, hence

refund on 'l"t invoice must be allowed; that their customer i.e. M/s. Gulshan Homes

again made payment of Service Tax of Rs. 24,0541- and deducted this amount from the

appellant. Hence, they are entitled to get refund of Rs.21,815/- (lstpayment) and Rs.

24,0541- (3'd payment) made by M/s. Gulshan Homes as it was paid in their name as is

evident from challan and they also deducted this amount of Rs. 24,054/- from their

account. Hence, the appellant is entitled to get refund of Rs. 2'1,8'15/- + Rs. 24,0541 as

claimed by them; that their appeal needs to be allowed in view of above facts.

Findinqs:

5. i have carefully gone through the facts of the case, impugned order,

grounds of appeals and submissions made by all the appellants. I find that the issues to

be decided is whether the impugned order rejecting the refund claim of excess service

tax of Rs. 45,869/- (Rs. 21 ,8151 + Rs. 24,054/-) is legal and proper or not.

6. lfind thatthe appellant's refund claim for Rs.21,9151 has been rejected

on the ground that the appellant has not filed any intimation for cancellation of invoice

dated 06.01.2015. The appellant has contended that there is no provision for intimation

of cancellation of invoices and hence there is no violation and even if there is some

violation of procedure then also for any procedural lapse refund of tax paid twice cannot

be rejected. I find that the argument made by the appellant is tenable. There is no

provision in service Tax Rules, 1994 that in the event of cancellation of invoice, the

intimation is required to be givenifiled with jurisdictional RangeiDivision. Hence, rejection

of Refund of Rs. 21,815/- is not valid/legal on this ground.

6.1 The refund claim of Rs.21,815/- has also been rejected on the ground of
limitation considering the date of filing of refund claim as 1.1 .0s.2016 against the date of
payment as 05.02.2015. The appellapt has.contencled that the claim was filecj within

4 l.

/it
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Appeal No: V2l213/RAJ/20'16

^ time on 28.12.2015 but the adjudicating authority had returned the claim on inadvertent

ground. lt is on record that the appellant had filed refund claim on 28.12.2015 for refund

of service tax paid on 05.02.2015, which was well within the time limit of one year

specified under Section 1 1B of the Central Excise Act, as made applicable to service tax

mattei under Section 83 of the Finance Act, 1994. ln light of the said factual position, the

refund claim for Rs.21,815/- could not be held time barred and this ground is also not

legal/valid. Thus, I set aside the impugned order rejecting refund of Rs. 21,8154.

6.2 The refund claim of Rs. 24,054/- has been rejected by the adjudicating

authority on ground that M/s. Gulshan Homes have availed cen,,at credit of the same. lt

is a fact that the customer of the appellant i.e. M/s. Gulshan Homes have paid service

tax of Rs. 24,0541- under the catcgory of Construction of Residential Complex and the

said amount has been deposited into Govt. account vide Challan No.21836 dated

05.09.2015 wherein name of the appellant is appearing as the name of assessee who is

paying but paid by them and deducted from their account, then it has to be treated as

paid on behalf of the appellant, under wrong category of service, which is required to be

refunded to the appellant in view of fact that the appellant had already paid correct

service tax liability of Rs.24,710t- under 2nd invoice raised to the said customer for the

same service. lt is on record that the customer has not remitteo the service tax amount

to the appellant and has actually deducted the service tax amount from total bill amount.

The appellant has also submitted certificate dated 28.11.2015 issued by M/s. Bhavin

Associates, chartered Accountant certifying that the appellant had received payment of

value of taxable services against lnvoice No. lsr-1516/40024 dated 16.07.201s, after

deducting service tax of Rs. 24,054/- Hence, I find that incidence of tax burden of Rs.

24,0541- has not been passed to any other person by the appellant. M/s. Gulshan

Homes have also certified that service tax of Rs. 24,os4l- payable to the appellant

against RA Bill No. 1 dated 17.08.2015 was deposited on behalf of the appellant vide

challan No. 21836 dated 05.09.2015 and that refund of service tax so paid is not

claimed by them from service Tax department. lt has also been stated in the said

certificate that M/s. Gulshan Homes have claimed cenvat credit of service tax of Rs.

24,0511- against service tax charged in RA Bill No. 1 dated 17.08.201s but no credit has

been taken by them on Rs.24,710/-. ln the negative list regime w.e.t.01.07.2012,

classification of service for refund of service tax paid twice is not relevant. Hence,

appellant's refund claim cannot be rejected on different classification as long as 2nd time

and 3'd time tax payment are established, as in this case. Mis. Gulshan Homes could

have got credit of Rs.24,7101- but could get credit of Rs. 24,054i- only due to rigid stand

adopted by them. Therefore, I find that the appellant is entifled for refund of service tax

of Rs. 45,869/- (Rs. 21,8151 + Rs. 24,054/-).

5 'n
l.

/::|',

Page No. 5 of 6



Appeal No: V2l21 3/RAJ/2016

ln view of above factual position, I set aside the impugned order and allow
&
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The appeal filed by the appellant stand disposeC ori in above terms.
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M/s. Kich Architectural Products Pvt. Ltd.,
Plot No. '14,15 &22,
Survey No. 38/1,
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Copv to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
3. The Assistant Commissioner, GST & Central Excise, Division-I, Rajkot.
4. Guard File.
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ln view of above factual position, I set aside the impugned order and allow

the appeal.
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7.1 The appeal filed by the appellant stand disposed oti in above terms.
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