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M/s. Rajkot Nagarik Sahakari Bank Ltd., Arvindbhai Maniyar Nagarik
Sevalay, 150 Ring Road, Near Raiya Circle, Rajkot — 360 005. (hereinafter referred to as
“the appellant™) have filed the present appeal against the OIO No. 53/ADC/PV/2015-16
dated 31.03.2016 (hereinafter referred to as 'the impugned order’) passed by the
Additional Commissioner, Central Excise, Rajkot (hereinafter referred to as ‘the lower
adjudicating authority”).

2. The facts of the case are that during the course of audit for the period
from April 2009 to March 2012, it was found that the appellant had introduced a
scheme viz. Nagarik Free Scheme for opening of demat account. Under the said
scheme, if the customer pays Rs. 2,500/- in advance as interest free refundable
deposit, then they were exempted from paying the Annual Maintenance Charge (AMC)
of Rs. 300/- per annum for the demat account. The appellant did not pay any service
tax on this amount of Rs. 2,500/- received as an advance towards the maintenance of
the demat account on the ground that the said accounts are maintained free of cost in
view of the above said scheme. It appeared that the appellant collected Rs. 2,500/-
(which was used by them for their operations related to Banking and other Financial
services) and had also earned interest on the said amount, but did not pass it on their
customers and no service tax was paid. Thus, the liability to pay applicable service tax
on such amount termed by them as "AMC free Accounts’ was on the appeilant, which in
fact was not 'a free service’ as the appeliant had collected Rs. 2,500/- (interest free
deposits from customers) and used the same in their banking operations and earned
the interest l.e. profit thereon. The value of such services remained hidden in their
interest profit, which the appellant had generated out of the said amount. The value of
said taxable service can be determined under the provisions of Section 67 of the
Finance Act, 1994 (hereinafter referred to as "the Act”) read with Rule 3 of the Service
Tax (Determination of Value) Rules, 2006 (hereinafter referred to as "the Rules"). The
value of taxable service in the case on hand was alleged to be equivalent to the gross
amount charged by the appellant to provide similar services to their other customers,
which is Rs, 300/- per annum for each such account. The following three SCNs have
already been issued demanding service tax along with interest and proposal for penal

action:

' Sr. | SCN No. & Date Period Cavered | Service tax |
Na. — 4 ) demanded (Rs.} |
1 V.ST/AR-IV/RIT/46/)C/2013 dated 25.03.13 | Apr-09 to Mar-12 20,25,341/-

V.ST/AR/RIT/ADC/29/2014-15 dated 22.04.14 | Apr-12 to Mar-13 7,99,482/-
3 \.ST/AR-IV,RIT/ADC{PV)/164/2014-15 dated 16.10.2014 | Apr-13 '-'EL Mar-14 7.77.827}- |
2.1, The details for the subsequent period from April — 2014 to March — 2015

Page 3of 10
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vide letter dated 20.07.2015 were submitted by the appellant. During this period, total
service taxable income were amounting to Rs. 63,51,600/- as per normal charges of
AMC per client is Rs. 300/- per annum as detailed in Para 3 of the 5CN. The above
observations culminated into issuance of Show Cause Notice No. V.ST/AR-
IV,RIT/ADC(PV)/48/2015-16 dated 28.09.2015 wherein It was proposed to recover
service tax amounting to Rs.7,85,058/- under provisions of Section 73 of the Act along
with interest under Section 75 of the Act and proposed for penalties under Sections 77,
76 and 78 of the Act. The show cause notice was adjudicated by the lower adjudicating
authority vide the impugned order wherein the lower adjudicating authority had
confirmed the demand of service tax amounting to Rs. 7,85,058/- under proviso to
Section 73(1) of the Act along with interest payable under Section 75 of the Act and
imposed penalties of Rs. 20,000/- under Section 77 and Rs, 7,85,058/- under Section
78 of the Act with benefit of 25% reduced penalty imposed under Section 78 of the Act
and dropped the penalty under Section 76 of the Act,

3. Being aggrieved with the impugned order, the appellant preferred the
present appeal on the grounds that the lower adjudicating authority has grievously
erred in confirming service tax of Rs. 7,85,058/-, imposing penalty under Section 77 &
78 of the Act; that the lower adiudicating authority erred in failing to appreciate the
submissions made by the appellant; that he also erred in computing service tax payable
on an exclusive basis instead of an inclusive basis.

4, Shri Gaurang R. Sanghavi, CA appeared on behalf of the appellant in
personal hearing and submitted written submission dated 27.06.207 emphasizing all 5
grounds stated therein; that they have not collected service tax on Rs. 2,500/-
deposited as refundable security deposit under “Nagarik Free Scheme”, which s
refunded in full at the time of closure of the scheme (by the clients) to the clients,

4.1 He has also submitted that the order has travelled beyond SCN as proviso
to Section 73(1) of the Act has not been raised/alleged in this SCN; that Penalty under
Section 78 (1) of the Act is untenable as they have acted under bonafide belief that
there is no service tax payable as there is no consideration on the services provided
under "MNagarik Free Scheme”; the service tax returns have been correctly filed by them
hence penalty under Section 77(2) of the Act is not tenable at all.

4.2 As alternative submission, it has stated that even if service tax is payable,

service tax Is required to be calculated on inclusive basis as they have not collected any
service tax from their customers under this "Nagarik Free Scheme" and hence total

Papesof 10

i



Appeal o, VIMETARALI0NE

5

service tax should be demanded Rs, 6,98,699/- and not Rs. 7,85,085/- as hald by the
lower adjudicating authority, as per settied provisions of law.

4.3 The appellant vide written submission dated 27.06.2016 has made further
submissions as under:

4.3.1 That the present issue is in knowledge of the department since audit for
the F. Y. 2009 - 10; that the security deposit of Rs. 2,500/- is refundable deposit and
hence the same cannot fall within the definition of consideration for rendering a service
being taxable service; that the lower adjudicating authority has considered that the
appellant has earned the interest on the deposit received, which as such, is an evidence
to come to the conclusion that the Nagarik Free Scheme for their customers i.e. demat
account holders services are chargeable to service tax at the rate of Rs. 300/~ per
annum and per demat account; that this observation is improper and unjustified in as
much as it is a well settled proposition of charging service tax, in accordance with
Section 65B(22) that the service has to be carried out by one person to another person
for a ‘consideration’; that according to Indian Contract Act, 1872 consideration means
something received in monetary or non-monetary terms for rendering of the said
services, that the security deposit of Rs. 2,500/- is a refundable deposit and hence the
same cannot fall within the ordinary definition of the consideration for rendering a
service being taxable service; that in any case, this observation itself proves beyond
doubt that the services provided to the person paying Rs. 300/- per annum for demat
account cannot be considered as similar to the services given to the person holding
interest free deposit account and therefore, the provisions of Rule 3(a) of the Service
Tax (Determination of Value) Rules, 2006 cannot be made applicable; that Rule 3 is
subject to the provisions of Section 67 and in accordance with Section 67, it is
imperative for the adjudicating authority to first establish that the declared service is
rendered against any consideration received.

4.3:2 That the lower adjudicating autharity has erred in confirming the demand
on the ground that even though the deposit Is interest free, the interest has been
eamed from such deposits and kept with the appellant and these earnings are adjusted
against the AMC of demat account and therefore it cannot be said that the appellant
has provided the service without any charges; that above said money (deposit) under
Nagarik Free Scheme has no colour and the lower adjudicating authority is deciding on

- presumption which is legally unsustainable as how can the earnings of the appellant,

which are parts of its business be considered as consideration.

4.3.3 The lower authority cannot travel beyond the SCN and since the said

Page Saf 10
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proviso to section 73(1) has neither been invoked nor referred to in the SCN the same

cannat be invoked or referred to in the impugned order, They placed reliance upon the
case laws

(a) Abs India Ltd (2003) 162 ECT 487

(b} Kalyani Sharp India [2005) 187 ELT 315 { CESTAT : Mumbal)

(c} Balherpur Industries Ltd (2007) 215 ECT 489 SC

(d) CAIRN Energy (India) Pyt Ltd (2008) 11 STR 32

() CAMCO Corporation Services Lid (2009) 14 STR 126 ( CESTAT : Chennal)

() Nobel Moulkds Pvt Ltd (2010) 259 ELT 338- Delhi

4.3.4 That they have filed service tax returns but did not pay service tax on
Magarlk Free Scheme since it had a bonafide belief that said service was without
consideration and hence not liable to service tax, this bonafide belief has been
completely brushed aside while invoking penal provisions and therefore penalty should
not be Imposed on them; that the penalty under Section 78 of the Act should not be
imposed on them as these facts are within the knowledge of the department since
(01.04.2009 and the appellant is agitating the issue and hence the same cannct be said

to be the suppression of facts; they placed reliance upon the following case laws:

(2] P5L Corporation Control Services Ltd (2008) 12 STR 504; {2008) 16 STT 320 { CESTAT:
shmedabad)

(b} Vipul Mators Pvt Ltd. (2008) 9 STR 220; (2008) 16 STT 84 { CESTAT: Delhi)

(c) Ess Kay Enginering Co. Ltd, (2008) 14 STT 417; (2008) 10 STR 430 ( CESTAT: Delhi)

(d) Sheri R. Sukumar 14 ST 361 { CESTAT: Chennai)

(e) RAC Steels (2010) 18 STR 775; (2010) 23 5TT 145 ( CESTAT: Chennai)

{f) Math Cold Retreads {2010) 20 STR 211 { CESTAT: Mumbai)

(g} Chandan Electricats (2010) 20 STR 92; (2010) 25 5TT 409 { CESTAT: Delhi)

4.3.5 That the appellant has neither collected service charge nor any amount of

service tax from the customers under Nagarik Free Scheme so amount should be

considered as inclusive of service tax and accordingly service tax liability should be

arrived at considering the provision of Section 67(2) of the Act as per below case laws:
(@) Bhagwati Security Services 2006 (3) STR 762 (Tri- Delhd)

(b) Gen Star Ent. P Ltd 2007 (7) STR 342 (Tri- Bang)
() Prompt and Smart security 2008 (9) STR 237 (Tri- Bang)

Findings:
5. I have carefully gone through the impugned order, appeal memorandum,
records of personal hearing and written submission dated 27.06.2017. The issues to be
decided in the present appeal are:
(i) whether the appellant is liable to pay service tax against the services provided to the
customers registered under "Nagarik Free Scheme” ?
i (il) whether demand can be confirmed under proviso to Section 73(1) of the Act
%iii] whether penalty is imposable on the appellant under Section 76 or under Section 78
of the Act?
(iv} whether penalty is imposable on the appellant under Section 77(2) of the Act;
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(v) whether benefit of cum = tax — value is required to be extended in the case or not?

6. I find that the argument made by the appellant is that interest free
refundable deposit of Rs. 2,500/ received by them can not be taken as consideration
for taxable service provided. On going through impugned order as well as SCN, it is
seen that the demand is not on Rs. 2,500/- per account but on AMC charges collected
by the appeliant from other demat account holders not opting for the above scheme.
Therefore, basis to demand is neither Rs. 2,500/~ nor the notional interest earned by
the appellant on the said deposit but AMC charges of Rs. 300/- collected from
customers who are being provided similar services not opting for Nagarik Free Scheme
during the relevant period. The arguments put forth by the appellant in this regard are
devaoid of merits as they have failed to prove as to why AMC charges are not being
collected by them from customers under ‘Nagarik free Scheme’ and as to why Rs. 300/-
per annum being collected from other customers who do not made deposit of Rs.
2.500/- in one so like customers under Nagarik Free Scheme. It is true that service tax
has not been demanded on interest free deposits collected by the appellant but on AMC
charges collected by the appellant from other customers for similar services. The
appellant has accepted the material fact that they have utilized these interest free
deposits in their banking business. Therefare, 1 find that service tax Is payable on
amount egual to AMC charges actually being collected from such demat account holders
who one not opting for *Nagarik Free Scheme’ and this is well within the ambit of
Section 67 of the Act read with Rule 3 of the Rules.

Fi The appellant has assailed impugned order for invoking proviso to Section
73 (1) of the Act stating that the same was neither invoked nor referred in the show
cause notice and, In fact, Para 9 of the impugned SCN dated 28.09.2015 explicitly
proposed recovery of service tax for the period from April 2014 to March 2015 by
invoking Section 73(1) of the Act. I find that the impugned SCN has been issued
invoking Section 73 (1) of the Act and not proviso to Section 73(1) of the Act. I also
find that this practice of deposit under 'Nagarik Free Scheme’ and not paying service tax
in such cases by the appellant was in the knowledge of the department since 2009. The
lower adjudicating authority vide impugned order has confirmed the demand under
proviso to Section 73(1) of the Act, which is not legal and proper as SCN has demanded
service tax without invoking proviso to Section 73(1) of the Act. However, 1 also find
that the demand is not time barred but within normal time and hence the allegations
levelled in the SCN and confirmation of service tax under Section 73 (1) of the Act
would be legal and proper. Thus, the demand of Rs. 7,85,058/- is required to be
confirmed under Section 73 (1) of the Act as invoked In the SCN and [ do so.
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B, The appellant has also assailed impugned order for imposition of the
penalty under Section 78 of the Act stating that penalty under Section 78 of the Act can
be imposed only when there is mens rea and when circumstances / conditions specified
in Section 78 are present. It has been contended that penalty under Section 78 is not
imposable in this case as these facts have been within the knowledge of the
department since 01.04.2009 and simply because the appellant is agitating the issue at
CESTAT, the same cannot be said to be suppression of facts. I find that the impugned
SCN is periodical in nature and the department had knowledge of the facts. The
deposits under Nagarik Free Scheme have been in the knowledge of the department all
along since 2009. Hence, I find that penalty is not imposable under Section 78 of the
Act, Accordingly, I set aside the penalty imposed under Section 78 of the Act, however,
penalty under Section 76 of the Act is impasable as the same has been invoked in the

impugned SCN, The then Section 76 of the Act was as under:

"7a. Penalty for fallure to pay service fax — Any persorn, hable bo pay service fax W\
accordance with the prowisfons of section 68 or the rulfes made wnder this Chapler, who
Iails to pay such tax, shall pay, in agdfition o such tax and the interest on that tax i
accorgance with the provisions of sechian 75 & penally viuch shall not be Jess Bhan one
hundred’ rupees for every day duning which such fadure continues or at the rate of one
per cent of such tax, per monthl, whichever is ligher, siarting with the first day after the
due gate W the date of adtual payment af the owisfanding amewnt of service fax,

Frovided that the total amount of the penally payable in terms of this section shall nat
exceed Ry per cent of the service [axy payaiie. ”

8.2 In view of the above, | find that provisions under Section 76 of the Act
have been correctly invoked in the impugned SCN, but the lower adjudicating authority
erred by dropping the said penalty vide his Order = in = Original dated 31.G3,2016 on
the ground that with effect from 10.05.2008, penalty under Section 76 of the Act is not
leviable, if penalty is imposable under Section 78 of the Act, and penalty under Section
78 alone shall be payable by the appellant. 1 find that Section 76 and Section 78 of the
Act have been amended w.e.f. 14.05.2015. CBEC issued Circular F. No. 334/5/2015-
TRU dated 28.02.2015 stating that Section 76 or Section 78 of the Act, as amended
w.e.l, 14.05.2015, shall be apply to cases where no notice is served, or notice Is served
but not yet adjudicated, as the case may be, as per new Section 788 of the Act. In the
instant case, there Is no suppression of facts etc. by the appellant for the period under
consideration, however, even then penalty is imposable under Section 76 of the Act,

which w.e.f, 14.05.2015 is as under:

"SECTION 7. Mﬁ#mmmrmm,—ﬂ}iﬁmmmrmhﬁ
not been levied or paid, or has been short-levied or short-paid, or erroneously refunded,

AR for any reason, other than the reason of fraud or collusion or wilfl mis-siaterment ar
W syppression of facls or conbravention of any of the provisions of this Chapler or of the
g | e made fhereunder with the infent fo evade payment of senvice fax, the persan who

has been served notice under subesection (1) of section 73 shall in addion to the
service lax and interest specified in the notice, be alsp fable fo pav a penalty not
evceacing fen per cant. of the amoaunt of such servoe fax |

FProvided hal where service tax and infgrest /s paid within @ perfod of ity davs
51_|l"_
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{1l the date of service of notice under sul-sechion (1) of section 73, no penafty | J ‘”{
shall be payalie and proceadings in respect of such service fax and interest shalf

be deemed to be conciuded,

shall be twenty-five per cent, of t&zﬁemii: impgsed g that arder, gnly if such
reguced penally fs alse paid within such periad. ”

(Emphasis supplied)

8.3 In view of the above, the appellant is liable to penaity under amended
Section 76 of the Act read with Section 788 of the Act @10% of the amount of service
tax of Rs. 7,85,058/- (Rs, 78,506/-). Accordingly, penalty of Rs, 78,506/ is imposable
on the appellant under Section 76 of the Act already invoked in the impugned SCN and
I order s0,

8.4 It is a fact that the appellant has not paid service tax along with interest
within a period of thirty days from the date of service of the impugned SCN and has
also not paid any amount towards penalty. However, payment of full service tax along
with Interest liability as well as reduced penalty of 25% of the penalty imposed under
Section 76 of the Act can be availed by the appellant within 30 days of receipt of this
order, as per proviso (ii) to Section 76 of the Act.

g, The appellant has also assailed impugned order for imposition of penalty
under Section 77(2) of the Act for failure to correctly assess service tax and for filing
incorrect ST-3 returns. The Appellant stated that they have filed returns but did not pay
service tax on Nagarik Free Scheme since they had a bonafide belief that said service
was without consideration and hence not liable to service tax. I find that there is no
reason to such belief more so when the appellant is collecting Rs. 2,500/- deposit
Interest free from each customer under 'Nagarik Free Scheme’ and don't charge for
providing demat services whereas they charge Rs. 300/~ per annum to provide demat
services to customers who don't deposit Rs. 2 500/- interest free deposit with them. The
act of non inclusion of service tax on the belief that service tax is not payable does invite
penalty under Section 77(2) of the Act. Hence, penalty of Rs. 20,000/ under Section

77(2) of the Act is upheld.
Al 10. As regards, cum duty benefit, it is an admitted fact that the appellants
; e ﬂtﬂh‘ﬂ‘ not collected any amount towards service tax, hence consideration is not inclusive

= : )
of service tax. Since no service tax has been collected from the customers cum tax

price benefit can't be extended to the appellant applying the ratio of the judgement
passed by the Hon'ble Supreme Court in the case of Amrit Agro Industries reported as
2007 (210) E. L. T. 183 (SC), relevant para of which is as under:

14, In our view, the above judgments In the case of Maruti Udvog Lid. and Snchakra
Tyres Lid. have no application in the facts of the present case. In the case of Assit,
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Coliector of Central Excise v. Bata India Ltd, reported in 1996 (84) EL.T. 1649 this Court
hedd that under section S(4)}al(i} of Central Excises and Salt Act, 1994 the normal
wholesale price & the cum-didy price which the wholesseller has to pay o the
manuacturer-acsessas, The rost of production, estimated profit and faves on
manufacture and sale of goods are usually included in the wholesale price. Because the
witclesale price is usually the cum-duty price, the above section H4XaN) ays down
that the "“valve™ will not include didy of excise, sales tax and other taxes, if any, payable
an the goods. It was firther held thal £ however, & manulfacturer includes in the
wholesale price any amount by way of fax, even when no such tax & payalie, then he /s
really including something in the price whoh 5 not payable as duty. He i really
increasing the profit efement in anather guise and in such 8 case there cannot be any
guestion of deduction of duty from the wholesale price because as @ matter of fact, no
mmmwmmmmmm MM_@

ﬂmm .!rr Hye mar.rufm.urﬁ.r h’rﬂ{,_mem

fimy, oo mﬂmﬁwﬂmmﬂ:ﬁmwmwmﬁwwbﬁm
wnder section H(4Xal(i) will anse. "

(Emphasis supplied)

10.1 The said principal laid down by the Hon'ble Supreme Court can also be
made applicable to Section 67(2) of the Act regarding matters pertaining to service tax.
Thus, | hold that benefit of cum-tax-value cannol be extended to the appellant.

11, The appeal filed by the appellant is disposed off in above terms.
. FATAFAT ZEHT &= H 15 WA F Foeny IuEE a80F § R A
™ b s ‘._
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By R.P.A.D./Speed post
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M/s. Rajkot Magarik Sahakari Bank Ltd.,

Arvindbhai Maniyar Magarik Sevalay, " . .

150 Ring Road, Near Raiya Circle, IRMAZHTE FFHR ARE fEe,
Rajkot — 360 005. 150 fiar &g, T a@Fm & om, |
TTHRT = JEooay
Copy to: 1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2 The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
3. The Assistant Commissioner, GST & Central Extcise Division — [, Rajkot.
4, Guard File.
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Collector of Central Excise v, Bata [ndia Ltd, reported in 1996 [84) EL.T. 164 thvs Court
el that under section 44NdXG) of Central Ercises and Salt Ad, 1994 the nomal
Wholesale price s the cum-duty price which the wholessaller has fo pay o the
manufacturer-acspaee,  The cost of prioduction,  esbimaled profit and laxes on
manuetire and safe of gopds are psually incloged in the whivesale price. Because fhe
wholasale price /& usually the cum-duty price. the above section H4Ndii) lays down
that the “vale” will not inclide duty of excise, sales tax and other taxes, if any, payalie
on the goods, [t was further held thar [ however, @ manufaciurer includes i the
wiholasaie price any amount by way of Lax, even when no such tax & payable, then he is
really including something i the price winch = not payable as duty, He & really
ﬂmﬁﬂgmemﬁmﬂrmmgdemsmﬁammmmaw
question of deduction of duty from the wholesale price because 85 & matter of fact. no
duty has actualy been included w the whelesaie price. It was fither hetd that the
manufacturer has o eafaale (e ve iy fin nd i i o

s shown by the manufacturer thal the price of the goods includes exciee dily payabie by
fim, e guestion of exclpsion of duly elfement fram the geice for determination of vale
unger section Sl el arse

(Emphasis supplied)

10.1 The said prncipal laid down by the Hon'ble Supreme Ceourt can also be
made applicable to Section 67(2) of the Act regarding matters periaining o service lax.
Thus. | hold that benefit of cum-tax-value cannet be extended to the appellant.

11, The appeal filed by the appeliant is disposed off in above terms.
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Copy to; The Chied Commissiongr, GST & Central Excise, Ahmedabad Zone, Ahmedabad
The Commissioner, G5T & Central Excise, Rajkot Commussionerate, Rajkot.
The Assistant Commissioner, GST & Central Excise Division = 1, Rajkof.
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