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:: ORDER-IN-APPEAL ::

The Principal Commissioner, Central Excise & Service Tax, Rajkot
{(hereinafter referred to as “the appellant department”) has filed the present appeal
against the Order-in-Original No. 2%ADC/BKS/2015-16 dated 26.02.2016
(hereinafter referred to as “the impugned order”) passed by the Additional
Commissioner, Central Excise & Service Tax. Raikot (hereinafter referred 1o as “the
adjudicating authority”) in the case of Mis. Dwarkesh Enterprise, Bazar Line, Okha
Port, Okha (hereinafter referred to as “the respondent™).

2, The facts of the case are that SCN No. V.ST/AR-JMN/JC/52/2013
dated 01.04.2013 was issued to the respondent demanding recovery of not
paid/short paid amount of service tax to the tune of Rs. 46,69,199/- under proviso to
Section 73(1) of the Finance Act, 1994 (hereinafter referred to as “the Act") alongwith
interest under Section 75 of the Act and imposition of penalty under Rule 7C of the
Service Tax Rules, 1994 and under Section 76 77 & 78 of the Act. The proposals
made in the SCN were confirmed by the lower authority vide Order-In-Original No.
128/ADCMG/2014-15 dated 05.03.2014 and also imposed penalty under Section 78,
77 8 78 of the Act and ordered recovery of late fee under Section 70 of the Act . The
appeilant filed the appeal before the then Commissioner (Appeals), Central Excise &
Service Tax, Rajkot who vide Order-In-Appeal No. RIT-EXCUS-000-APP-234-14-15
dated 19.12.2014 has upheid the demand of service tax alongwith interest and
consequential penalties for the period from Oct-2007 to March-2008, however
remanded the case back to the lower authority for ascertaining the correct liability of
service tax for the FY 2009-10 to 2010-11. The adjudicating authorty in denove
proceedings vide impugned order, dropped the demand of service tax of Rs.
3,92.565/- and Rs. 322,897/ for the FY 2008-10 and 2010-11 respectively, and
consequential interest and penalty

3. Aggrieved to the impugned order, the appellant department preferred
the present appeal on the ground that the adjudicating autharity has wrongly dropped
the amount of service tax to the extent of Rs, 2,81,321/- on receipt of payments
during the financial year 2011-12, for the services provided ¢ iring the FY 2008-10 &
2010-11. The Commissioner (Appeals) in his order dated 19/23.12.2014, vide para-8
had remanded the matter back to the lower authority for verification. The respondent
while submitting their plea had stated before Commissioner (Appeals) that the
demanded amount of service tax of Rs. 4669,199/- should have been restricted to
Rs. 42,34 858/- only, since the payment towards the services provided invelving
service tax of Rs. 4,34 241/- [Rs. 3 82 565/- + Rs. 3,22 997/ (demand in the SCN) —
Rs. 2,81.321/- was required to be adjusted for the payments raceived during FY
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2011-12 but related to the services provided in FY 2008-10 & 2010-11] do not
become payable in absence of receipt of payments and were in accordance with the
provisions of Rule 6 of the Service Tax Rules, 1994 However, the appeal has been
filed seeking confirmation of demand of Service Tax of Rs. 42,34.958/- under section
73(2) of the Act for the years from 2007-08 to 2011-12 along with payment of interest
under Section 75 of the Act and imposition of penalty under Section 76, 77 & 78 of
the Act and to confirm the late fees under Section 70 of the Act, which were not the
subject matter of remand proceeding.

4. Personal hearing in the matter was held on 25.04 2017 which was
attended by Shri Dinesh Kumar Jain, Charered Accountant, on behalf of the
respondent and submitted that they have not applied for refund and will not file
refund of excess payment of Rs. 2,81,321/- made in FY 2011-12. Due to change of
appellate authority, the personal hearing was again held on 28.07.2017 which was
also attended by Shri Dinesh Kumar Jain, Chartered Accountant, who reiterated the
Grounds of Appeal and contentions made by them during personal hearing attended
on 25.04 2017

4.1 He made written submission stating that the demand of Rs. 46 69,199/-
was proposed by taking into consideration the excess payment of Rs. 281,321/
during the year 2011-12; that Commissioner{Appeals), Rajkot vide his order dated
18.122014 has already upheld the demand of service tax of Rs. 42,34 958/
alongwith interest and consequential penalties for FY 2007-08 and 2008-09 and
remanded the case back to the lower authority for ascertaining the comect liability of
service tax for FY 2008-10 and 2010-11 only keeping in mind the provisions of then
Rule 6 of Service Tax Rules, 1994 which required that serv ce tax was payable on

receipt of payment' and not on the basis of ‘invoicing’; that the present departmental

appeal is devoid of merits and therefore, is required to be dismissed.

FINDINGS:-

5: | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and the submissions of the appellant. The limited issue to be
decided by me is whether the impugned order whereby the proceedings for recovery
of differential service tax of Rs. 4,34,241/- during the period from 2009-10 & 2010-11

~has been dropped in view of then Rule 8 of the Service Tax Rules, 1504, applicable

during the material time, is proper or otherwise.
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6. It is pertinent to mention that the depariment did not go in appeal
against the earlier Order-In-Appeal No. RJT-EXCUS-000-APP-234-14-15 dated
19.12.2014, which remanded verification of Service Tax liability of the Respondent for
2008-10 & 2010-11 only and decided other issues. The relevant Para 8 of Order-in-
Appeal dated 15 12 2014, is reproduced as under

8 As regards to demand of differantial senice fax of Rs 4,34 241~ duning the
pencd from 2008-10 to 2011-12, | find that the appelant has questioned the duly
calculation for the perod from 2008-10 to 2010-11, which according fo them, they
had comectly discharged based on payments recewved by them whersas the
department had calcwlated the same based on their billing | find force in the plea of
the appelant as prior fo 01.04.2011, Rule & of the Service Tax Rules, 1994 clearly
spacifies tha! service fax was fo be paud fo the credit of the Ceniral Government by
the 5" day or 6" day in case of electronic transfer through Internet banking, of the
month following the calendar month in which payment lowards the value of the
laxatle sanice was recenved On gong through Annexure-A fo the SCN showing
duty calculabion for the FY 2009-10 to 2011-12, | observe thal differential service fax
for the FY 2009-10 o 2010-11 has besn ascerfained as Rs. 392 565~ and Rs.
322,997/ respectively and for the FY 2011-12 1&. It is shown as (-} Rs 2 81 3214
Thus, pnma face i appears that the excess payment of senvice fax amounting o Rs.
2813214 is lkaly lo be payment of service fax on the amoun! received by the
appeliant lowards laxable services provided by them pror lo “aming of Point of
Taxation Rutes, 2011 (effective from 01.04.2011) Since the details of taxable
senaces proviged and payment recadved for rendening such sendces by fthe appeffant
dunng the FY 2008-10 1o 2010-11 are not avaiable on reconds with this office
therefore, | feel i appropriale lo remand the case back to the lower authanty for
ascertaining the comect abilly of senace tax kesping i mind the above aspects.”

6.1 It is on record that the Department did not go in appeal against the
issues framed by Commissioner (Appeals) as well as the issues decided vide Order-
In-Appeal dated 19.12.2014, whereas the respondent has gone in appeal on other
issues decided, which is pending in the Hon'ble CESTAT, Ahmadabad. However,
neither Department nor respondent filed appeal on remanded part of Order-In-Appeal
l.e. service tax liability during 2008-10 & 2010-11 to be quantified as remanded by
the then Commissioner (Appeals). Having not gone in appeal to CESTAT against
remand order, the Department can't come in appeal to Commissioner (Appeals) on
the issues which have not been remanded Commissioner (Appeals). It is a fact that
no issue, other than which has been remanded, could have been decided by the
Additional Commissioner in the de-novo proceedings. Hence, the demands
pertaining to years 2007-08 & 2008-09 being raised by the department in the present
appeal could not have been decided by the lower adjudicating authority in de-noveo
proceedings and Para 3.3 & 3.4 of the impugned order have recorded correct
findings, which are reproduced as under:
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33 It is abserved that as per Section 68(1) of the Finance Acl 1994, avery
person providing taxable service lo any person shall pay Service Tax al the
prescnbed rafte, in such manner and within such pemod as may be prescribed.
Further, Rute 6 of the Service Tax Rules, 1994 pr=scribed the n anner and time limit
for this purpose. Dunng the relevant period, Rule & provides that the Service Tax shall
be paid lo the credit of the Central Govemmant by the 574" day of the monthiquarter
immediately following the monthiguarter in which the paymeni are received, lowards
the vaiue of laxable services. The CBEC vide Para 307 of its Circular No. 97/8/2007-
ST dated 23.08 2007 has also clarified that Service Tax liabilty for 3 particular month
of quarter is required o be discharged on the payment lowards the vaive of faxable
service recenved during that month or guarter, as the case may be. It is ewdent from
the show cause notice that the demand is raised on the basis of billingdnvaiging

msrﬂan'nfmmmtnfpaymnt Therefore, | ﬁnqmu[ﬂg@ﬂn{[ﬂgmm thig

m@mwmﬁmmm Further, mmapmunrmm:rr with regard fo
cofrect habiity of the Noticee for the period under consideration, | find thal the Notices

by providing coples of respective 5T-3 refums and ladgers submilted that they have
received the payment of Rs. 1,40 56,1454 and Rs. 1.76.39, 693+ during the Financial
Year 2009-10 and 2010-11 respectively and aiready paid Service Tax of As

14,47, 783/ and Rs 18, :sawmrmamspmm financial year The sgid confention

34 in wew of foregoing findings, the comect usbiity of the Noticas
[owards senice !‘.EF far tﬂg Financial Year Egﬂ& g gnd EE}Q:I} comes io ﬂ

paymants of Sam;:a- Tax have aiready been considerad while propasing the demand.
Hence, no further amount of Service Tax for the said period s mequired fo be
recovered from the Noficee Therefore, | find thal no differsntial amount of Senice
Tax is demandabie from the Notices *

{Emphasis suppliad)

T Rule 6(1) of Service Tax Rules, 1884, as was prevailing prior to
01.04.2011, reads as under-

(1) The service fax shall be paid lo the credit of the Central Government -

(i) by the 6th day of the manth, i the duly is deposited electranically through intemat
banking. amd

"{}ﬁ it} ﬁrmeﬁmdﬂr of the month, in any other case, immadiately following the calsndar

(Emphasis supplied)
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T Hence, for the period pror to 01.04.2011. the service provider was
required to pay service tax by 5"/6" day of the month, following the calendar month in
which the payments had been received, towards the value of taxable services and not
the month in which invoice had been raised/issued. The adjudicating authority, in de-
novo proceedings vide impugned order, after venfication of ST-3 returns and ledgers
submitted by the respondent, held that they had discharoed the service tax liability
correctly during the year 2008-10 and 2010-11 based upon the amount of payments
received by them towards provision of services and observed that no further amount
of service tax for the said period was required to be paid by them. The appellant
department has not produced any documentary evidences contrary to the above

findings. Accordingly, | have no option but to uphold the impugned order and reject
the appeal.

8. In view of above facts and legal position, | reject the appeal filed by the
department.
9. The appeal filed by the appellant is disposed off in above terms.
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1} The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad,
2) The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot

3) The Assistant Commissioner, GST & Central Excise, Jamnagar Division,

Jamnagar.
4) Guard file.
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