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Appeal No. 1B8/RAJI2016

ORDER-IN-APPEAL

Smt. Bindiyaben MNemichand Kuvadiya, residing at Kailashnagar, Near
Power House, Dhoraji — 364 410 (hereinafter referred to as "the appellant”) has filed
the present appeal against the Order-in-Original Mo.: 51/ADC/PV/2015 - 16 dated
31.03.2016 (hereinafter referred to as the ‘impugned order’) passed by the Additional
Commissioner, Central Excise & Service Tax, Rajkot {hereinafter referred to as the 'the

lower adjudicating authority”).

2. The facts of the case are that during course of inguiry initiated by the
department, it was noticed that the appellant was engaged in providing taxable services
of "Erection, Commissioning & Installation Service” and "Man Power Supply Service” to
M/s. Paschim Gujarat Vij Company Limited (hereinafter referred to as "PGVCL") but not
paying service tax on such services during the financial year 2010 - 11 to 2013 - 14,
The appellant vide letter dated 14.02.2015 submitted that they were not required to get
their records audited under any statue and audit report was not applicable to them and
they are covered under Section 44AD of the Income Tax Act and hence not required to
maintain regular books of accounts for the purpose of Income Tax Act; that they had
rendered services to PGVCL for which they did not collect any service tax nor then paid
any service tax and thus no service tax return was filed by them.

2.1 A statement of the appellant was recorded on 01.06.2015, wherein they,
inter-alia, stated that they had rendered services under the category of erection,
commissioning of High Tension / Low Tension line, earthing and manpower supply as
per contracts entered between them and PGVCL; that they were filling income tax
return but did not file any return with sales tax department; that they had not obtained
service tax registration due to unawareness; they agreed to pay service tax along with
interest and penalty subject to condition that they will pay as and when PGVCL will pay
them the same.

2.2 The Inquiry revealed that the appellant was earlier registered with the
service tax department, however, they did not pay service tax to the department, which
was accepted by the appeliant in their subsequent statement,

23 Show Cause Notice bearing No. V.ST/15 - 30/AD}/2015 - 16 dated
15.07.2015 for the period from 2010 - 11 to 2013 - 14 was Issued to the appellant as

m\ﬁ _ to why the service rendered by them to PGVCL should not be classified as “Erection,
"ﬁi@'y Commissioning & Installation Service” as defined under Section 65(64) of the Finance

Act, 1994 (hereinafter referred to as “the Act”) and liable to service tax under Section
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Appeal No. 186/RAJ2016

65 (105) (zzd) of the Act and proposed (i) recovery of service tax of Rs. 13,61,842/-
under proviso to Section 73(1) of the Act along with interest under Section 75 of the
Act: (il) imposition of penalties under Section 76, 77 and 78 of the Act. The impugned
order confirmed the demand of service tax of Rs. 13,61,842/- under proviso to Section
73(1) of the Act; ordered recovery of interest under Section 75 of the Act and also

imposed penalty under Section 78 as well as under Section 77 of the Act, while penalty
under Section 76 of the Act was not imposead.

3.

Being aggrieved by the impugned order, the appellant has preferred the

present appeal on the grounds as under:

(2]

=)

(c)

(d)

(e)

P,

They are engaged to provide the service viz. “Erection, Commissioning &
Installation Service” as heid vide impugned order to PGVCL only which is
government company wholly owned and managed by the Government of
Gujarat. To provide electricity Is one of the primary functions of the
government and thus it cannot be said to be for the purpose of commerce,
industry business or profession and covered under clause 12{a) of Mega
Exemption Notification No. 25/2012 ~ ST dated 20.06.2012.

They are eligible for benefit of exemption available under Notification No.
(1) 45/2010 - 5T dated 20.07.2010; (2) 32/2010 - ST dated 22.06.2010 and
(3) 11/2010 - 5T dated 27.02.2010 and service provided by them are clearly
out of ambit of service tax upto 30.06.2012. They relied on the decisions (1)
Noida Power Co. Ltd. 2014 (33) STR 383 (Tri. Del.); (2) Kedar Constructions
2015 (37) STR 631 (Tri. Mumbai).

They are eligible for benefits of Notification No. 01/2006 dated 01.03.2006
and Rule 2A of the Service Tax (Determination of Value) Rules, 2006 as they
carried out the work contract with material for original work. Thus, the
service tax should be calculated on abated value not on full value as in the

impugned order.

They are also eligible for benefit of Small Service Providers exemption
available under Notification No. 06/2005 as amended and/or Notification No.
33/2012.

The Show Cause Notice is time barred in terms of provisions of Section 73(1)
of the Act,

The Show Cause Notice is liable to be dropped on the ground that the SCN
does not shows the bifurcation as to what amount of service tax is demanded
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Appeal No. 188/RAJ2016

for particular service upto 30.06.2012 and what amount of service tax is
demanded for service other than service specified in negative list |, e. from
01.07.2012 negative list regime is applicable,

(@)  The Show Cause Notice has been issueg without providing crucial relied upon
documents /. &, copy of statement of the appellant recorded under Section 14
of the Central Excise Act, 1944,

(h)  They are eligible for cum-tax benefit as they have not collected any amount
of service tax from PGVCL

(i}  Extended period of limitation should not be invoked and penalty under
Section 78 of the Act should not be Imposed as they have not collected any
amount of service tax from PGVCL and hence no intention to evade payment
of service tax by reason of suppression etc. They relied on the decision of
CESTAT in case of Vir Teja Roadlines 2012 (27) STR 290 (Tri.- Ahmd.), They
are also eligible for benefit of 50% reduced penalty, assuming naot admitting
penalty is payable, as per first proviso to Section 78 since complete details of
transactions are recorded in the specified records.

(1)  Penalty under Section 77 (2) is imposed for filing incorrect ST-3 returns but
the impugned order at para 1.13 has mentioned that "The said Noticee has
not filed service tax return during the period of financial year 2010-11 to
2013-14..". Thus there are contrary findings in the Impugned order,
Therefore, penalty should not be imposed under Section 77.

4, Personal Hearing In the matter was held on 27.06.2017 when Shri Keyur
P. Radia, C.A, appeared on behalf of the appellant and reiterated the grounds of appeal
and submitted written submission emphasizing that the appellant has provided service
in relation to transmission and distribution of electricity, which were exempted by
different Notifications upto 21.06.2010 and again from 22.06.2010 to 30.06.2012; that
the appellant is required to pay service tax with effect from 01.07.2012 only but under
works contract and service tax is required to be calculated as provided under Rule 24 of
the Service Tax (Determination of Value) Rules, 2006 which comes to Rs. 1,67.833/-
only; that penalty under Section 78 of the Act is nat justified at all. They submitted
affidavit under oath ta justifying support delay in filling of appeal.

Findings:
Tﬁ(ﬁ I have carefully gone through the impugned order, appeal memorandum,
records of personal hearing and the documents submitted by the appeilant, The main
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Appeal Mo, 186/RAJZ2016

issues to be decided in the (i) application for condonation of delay is proper or
otherwise; (ii) whether the principles of natural justice have been followed during
adjudication; (i) whether the appellant is liable to pay service tax on the services
provided to PGVCL and if yes, whether penalty is imposable on the appellant under
Section 77 & Section 78 of the Act or otherwise; (iv) whether the appellant is eligible
for exemption available as per claimed Notifications or otherwise

b. The appellant has filed the present appeal, along with application for
condonation of delay, on 01.07.2016 i.e. on 85" day from 07.04.2016 - date of receipt
of the impugned order dated 31.03.2016. This appellate authority is empowered under
Section 35 of the Central Excise Act, 1944 to condone celay of 30 days beyond normal
period of 60 days on justified ground. The assessee has given reasons of delay vide
affidavit on oath. [ am inclined to condone delay in filing appeal. I do so and proceed to
decide the appeal on merits.

7. [ find that the appeliant has vehemently argued non-supply of relied upon
documents to them and also non-following of principles of natural Jjustice, The appellant
has referred at Para 8.1 In the grounds of appeal that copy of statement of the
proprietor recorded under Section 14 of the Central Excise Act, 1944 has not been
provided to them. The appellant had also filed a letter dated 16.03.2016 to the lower
adjudicating authority that the impugned SCN has been issued without providing a
crucial relied upon document viz. copy of the statement of the proprietor recorded
under Section 14 of the Central Excise Act, 1944, which Is also written at Para No. 2.14
of the portion of "DEFENCE AND PERSONAL HEARING" of the impugned order but the
lower adjudicating authority neither supplied that document nor discussed as to why
the said document was not supplied, which is clear violation of the principles of natural
Justice. I am of the considered view that copy of this statement is required to be
supplied to the appellant for their effective reply.

7.1 I rely upon the decision of the Hon'ble CESTAT, Allahabad in case of OTR
Papers (P) Ltd. reported as 2016 (336) E. L. T, 529 (Tri. — All.} to remand this case to
be decided a fresh after giving copy of statement of the proprietor recorded by the
department. T also rely upon decision of the Hon'ble CESTAT, Delhi in the case of Singh
Alloys (P) Ltd. reported as 2012({284) ELT 97 (Tri-Del) to hold that power to remand in
dppropriate cases is inbuilt in Section 35A(3) of the Central Excise Act, 1944 even aftar
amendment. The Honble CESTAT in the case of Honda Seil Power Products Ltd.
reported as 2013 (287) ELT 353 (Tri- Del) has also held that Commissioner (Appeais)
() has inherent power to remand a case under the provisions of Section 35A(3) of the
WCEHUET Excise Act, 1944. The Hon'ble High Court of Gujarat, in Tax Appeal No. 276 of
2014 of Associated Hotels Ltd, has also observed that even after amendment in Section
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Appeal No. 18G/RANZ01E

35A(3) of the Central Excise Act, 1944 w. e. f, 11.05.2011 the Commissioner{ Appeals)
has powers to remand.

8, In view of the above facts and circumstances, [ set aside the impugned
order and remand the case to the jurisdictional CGST & C. Ex. authority to provide the
required documents and to give fair opportunity of hearing to the appellant and
thereafter to pass speaking order in the matter at an early date.

5, HATEERAT EaRT &= & 1% e & P e i @ B s g
: The appeal filed by the appeliant stands disposed off in above terms.
S A
---""d._"i"lq"_ﬂ;"IIAL
(FAT )
3T (Irdew)
By R.P.AD.
To, T - ]
smt. Bindiyaben Nemichand Kuvadiya, g Co——— kb
Residing at Kailashnagar, d - ' |
Near Power House, SRR, 9TET BEE F Oy, |
' Dhoraji- Distt. Rajkot 364410 eiteralt - 364410
. N A . P
Copy to:

1 The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2 The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Assistant Commissioner, GST & Central Excise Division — 11, Rajkot.

4 Guard File.
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