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above 50 Lac respectively in lhe form ot crossed bank dratt in favour of Assl. Regislrar of branch oi any no.ninated public

sector bank of lhe place where the bench of anv nominaled public sector bank oi lhe place where lhe bench of the Tribunal
is situaled. Application made for granl o{ stay shall be accornpanied by a iee of Rs 500/
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The appeal under sub seclion (1) of Section 86 o{ lhe fina4ce Act. 1994 lo ihe Appellale Tribunal Shall be filed rn
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The appeal under sub seclion i2) and (2A) of lhe section 86 the Finance Acl 1994 shatt be fite.l in For ST7 as prescribed
under Rule 9 (2) & 9(2A) ot the Ser,/ice Tax Rules 1994 and shall be accompanied by a copy of order ol Commissioner
Central Excise or CommisstoneJ. Ceniral Excise (Appeals) ione o{ which shail be a certified copy) and copy of the order
passed by the Commissioner authorzing the Asslstanl Commrssioner or Depuly Commrssioner of Central Exctse/ Service Tax
io frie lhe appeal beiore the Appellale Tiibunal.
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For an appeal lo be frled before lhe CESTAT. under Seclion 35F of the Central Excise Acl. 1944 which rs also made
applicable to Service Tax under Seciion 83 of the Finance Act. 1994. an appeal aoainsl lhis order shall lie before lhe fribunal
on paymeni ol 10% of the duly demanded where duly or duly and penally are in dispute. or penalty, where penalty alone is in

dispute. provided the amounl of pre deposil payable would be subject to a ceiling of Rs 10 Crores.

Under Central Excise and Service Tax. Duly Demanded' shall include

(i) amounl determined under Section 1l D

(ii) amounl ol erroneous Cenvat Credil €ken
(iiD amounl pa)/able under Rule 6 of the Cenvat Credil Rules

p.ovrded funher thal the provisiorls of this Seclion shall nol apply lo the slay app|cation and appeals pending before

any appellale authorily prlor lo ihe commencement of lhe Finance (No.2) Act 2014
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Revision application to Governmont of lndia:
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f6-ql dIdr qiiu i -

A revisron application lies to the Under Secrelary to tlle Cover.menl of lndia. Revrsion Appllcalron Unil, lvinislry of Finance

Depanment of Revenue 4th Floor. Jeevan Deep Burlding Parlament Streel, New Deihr-110001, under Seclion 35EE oi lhe

CEA 1944 in respect of lhe following case, governed by lirsl proviso lo sub seclion (1) of Seclion 358 ibid:

fi arE + ii!-S fr$a *. H14d *, s6r 4FqFr Hf m4 *I Em 6FEri t ,lE], rrd + crTrrs-a ; ai{r !T frEfr 3rFT sRqri qr
r,-r?flr{xriar"aEEEF}s{Errt<ErrirFr4Zrrla.?IriFfe's-T"qq.pr-ie".rers{r-m4dlraHraFlrr
?s'- tr<R ,fd s' mi + rira + qftl itr:
in case of any loss of goods where lhe loss ocaurs in lransit from a factory to a warehouse or lo anolher faclory or from one

warehouse to another during ihe course oI processing of lhe goods in a warehouse or in slorage whether in a Iaalory or in a
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ln case of rebale of duly of excise on goods exporled lo airy counlry or lerritory outside lndia of on excisable maierial used in

the manulacture of the goods which are exporled lo any country or territory outstde lndia

qfd t;qe ,l"s Fr \'"rdra Br Rdr sr{a s a]?r cld qr fizlf sl qrf, fud ftqr 4qr tl i
ln case of 

-goods 
eiporled ouisde lndra exporl to Nepal or thutan without payment of duty.
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crft-d fur' at tr/
Credil of any duty allowed to be ulillzed towards paymenl of excise duly on final producls under lhe provisions of this Act or

rhe Rutes made there under such order is passed by the Commissioner (Appeals) on or after. the date appoinled under Sec.

109 of the Finance (No 2) Acl. 1998
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The above application shall be nrade in dup|cate in Form No. EA 8 as specrfred under Rule. I of Cenlral Excise (Appeals)

Rules. 2001 within 3 months from the dale on which the order sought to be appealed against is communicaled and shall be

accompanied by iwo copies each of the OIO and Order ln Appeal il should also be accompanred by a copy ol TR'6 Chalian

evidencing payment of prescribed iee 6s prescribed 0rder Seclron 35 EE of CEA 1944. under N{aior Head of Accounl.
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The revrsion appTicalion shall be accompanied by a fee of Rs 200/- where lhe amounl involved in Rupees One Lac or less

and Rs. 10001 where lhe amounl involved is more than Rupees One Lac
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tn cjse lhe order (overs vanou5 numbers of order- in Originai fee for each OlO should be paid rn the aforesaid manner,

not withslanding the fact lhal lhe one appeal lo lhe Appellant Tribunal or the one apphcalion lo the Cenlral Govt. As the case

may be. is iilled io avoid scflptoria work if excrsrng Rs. I lakh fee of Rs. 100/_ for ea.h
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One copy'of application or O.lO as lhe case ntay be and lhe order of the adludrcaiing authority shall bear a coun fee stamp

of Rs. 6.50 as prescribed under Schedule'l ln te.ms of the Courl Fee Aci 1975 as amended.
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A enlion is also inviied lo lhe rules covering these and olher related matlers conlatned in the Customs Excise and Service

Appellale Tribunal (Procedure) Rules 1982
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Appeal No. 186/RAJ/2016

ORDER-IN-APPEAL

Smt. Bindiyaben Nemichand Kuvadiya, residing at Kailashnagar, Near

Power House, Dhoraji - 364 4I0 (hereinafter referred to as "the appellant") has filed

the present appeal against the Order-in-Original No.: 51/ADC/PV|20L5 - 16 dated

31.03.2016 (hereinafter referred to as the'impugned order') passed by the Additional

Commissioner, Central Excise & Service Tax, Rajkot (hereinafter referred to as the'the

lower adjudicatlng authority').

2. The facts of the case are that during course of inquiry initiated by the

department, it was noticed that the appellant was engaged in providing taxable services

of "Erection, Commissioning & Installation Service" and "Man Power Supply Service" to

M/s. Paschim Gujarat Vij Company Limited (hereinafter referred to as "PGVCL") but not

paying service tax on such services during the flnancial year 2010 - 11 to 2073 - 14.

The appellant vide letter dated 14.02.2015 submltted that they were not required to get

their records audited under any statue and audit report was not applicable to them and

they are covered under Section 44AD of the Income Tax Act and hence not required to

maintain regular books of accounts for the purpose of Income Tax Act; that they had

rendered services to PGVCL for which they did not collect any service tax nor then paid

any service tax and thus no service tax return was filed by them.

2.1 A statement of the appellant was recorded on 01.06.2015, wherein they,

inter-alia, stated that they had rendered services under the category of erection,

commissioning of High Tension / Low Tension line, earthing and manpower supply as

per contracts entered beWveen them and PGVCL; that they were fllling income tax

return but did not file any return with sales tax department; that they had not obtained

service tax registration due to unawareness; they agreed to pay service tax along with

interest and penalty subject to condition that they will pay as and when PGVCL will pay

them the same.

2.2 The inquiry revealed that the appellant was earlier registered with the

service tax department, however, they did not pay service tax to the department, which

was accepted by the appellant in their subsequent statement.

2.3 Show Cause Notice bearing No. V.ST/15 - 3OlAD i.l2OtS - 16 dated

15.07.2015 for the period from 2010 - 1i to 2013 - 74 was issued to the appellant as

to why the service rendered by them to pGVCL should not be classified as ,,Erection,

commissioning & Installation service" as defined under section 65(6a) of the Finance

Act, 1994 (hereinafter referred to as "the Act") and liable to service tax under section

r :.i?t.f ..

$$'
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Appeal No. 1 86/RAJ/2016

65 (105) (zzd) of the Act and proposed (i) recovery of service tax of Rs' 13,61,8421'

under proviso to Section 73(1) of the Act along with interest under Section 75 of the

AcU (ii) imposition of penalties under Section 76,77 and 78 oF the Act' The impugned

order confirmed the demand of service tax of Rs. L3,61,8421- under proviso to Section

73(1) of the Act; ordered recovery of interest under Sectlon 75 of the Act and also

imposed penalty under Section 78 as well as under Section 77 of the Act, while penalty

under Section 76 of the Act was not imposed.

3. Being aggrieved by the impugned order, the appellant has preferred the

present appeal on the grounds as under:

(a) They are engaged to provide the service viz. "Erection, Commissioning &

Installation Service" as held vide impugned order to PGVCL only which is

government company wholly owned and managed by the Government of

Gujarat. To provide electricity is one of the primary functions of the

government and thus it cannot be said to be for the purpose of commerce,

industry business or profession and covered under clause 12(a) of Mega

Exemption Notification No.2512012 - ST dated 20.06.2012.

(b) They are eligible for benefit of exemption available under Notification No.

(r) 4sl20t0 - sT dared 20.07.2010; (2) 3212010 - sT dared 22.06.2010 and

(3) LU2010 - ST dated 27.02.2010 and service provided by them are clearly

out of ambit of service tax upto 30.06.20L2. They relied on the decisions (1)

Noida Power Co. Ltd. 2014 (33) STR 383 (Tri. Del.); (2) Kedar Constructions

2015 (37) STR 631 (Tri. Mumbai).

(c) They are eligible for benefits of Notification No. 01/2006 dated 01.03.2006

and Rule 24 of the Service Tax (Determination of Value) Rules, 2006 as they

carried out the work contract with material for original work. Thus, the

service tax should be calculated on abated value not on full value as in the

impugned order.

(d) They are also eligible for benefit of small service providers exemption

available under Notification No. 06/2005 as amended and/or Notification No.

3312012.

(e) The show cause Notice is time barred in terms of provisions of section 73(1)

of the Act.

/:

The show cause Notice is riabre to be dropped on the ground that the sCN

does not shows the bifurcation as to what amount of service tax is demanded

v
(0
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Appeal No. 1861RAJt2O16

for particular service upto 30.06.20t2 and what amount of service tax is

demanded for service other than servlce specified in negative list i. e. from

01.07.2012 negative list regime is applicable.

(s) The show cause Notice has been issued without provlding crucial re/ied upon

documents i. e. copy of statement of the appe/lant recorded under section i4
ofthe Central Excise A4 1944.

(h) They are eligible for cum-tax beneflt as they have not collected any amount

of service tax from PGVCL

(i) Extended period of limitation should not be invoked and penalty under

Section 78 of the Act should not be imposed as they have not collected any

amount of service tax from pGVCL and hence no intention to evade payment

of service tax by reason of suppression etc. They relied on the decision of

CESTAT in case of Vir Teja Roadlines 2Ot2 (27) STR 290 (Tri.- Ahmd.). They

are also eligible for benefit of 500/o reduced penalty, assuming not admitting

penalty is payable, as per first proviso to section 7g since complete details of

transactions are recorded in the specified records.

0) Penalty under section 77 (2) is imposed for filing incorrect sr-3 returns but

the impugned order at para 1.13 has mentioned that,'The said Noticee has

not flled service tax return during the period of financial year 2010-11 to

2013-14.'.". Thus there are contrary findings in the impugned order.

Therefore, penalty should not be imposed under Section 77.

4. Personar Hearing in the matter was herd on 27.06.2077 when shri Keyur

P. Radia, c'A. appeared on beharf of the appeilant and reiterated the grounds of appear

and submitted written submission emphasizing that the appellant has provided service

in relation to transmission and distribution of electriciiy, which were exempted by

different Notifications upto 21.06.2010 and again from 22.06.2010 to 30.06.2012; that
the appellant is required to pay service tax with effect from 01.07.2012 onry but under
works contract and service tax is required to be calculated as provided under Rule 24 of
the service Tax (Determination of Varue) Rures, 2006 which comes to Rs. 1,67,833/-

only; that penalty under section 78 of the Act is not justified at all. They submitted
affidavit under oath to justifying suppoft delay in filling of appeal.

Findings:

I have carefully gone through the impugned order, appeal memorandum,
records of personal hearing and the documents submitted by the appellant. The main
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issues to be decided in the (i) application for condonation of delay is proper or

othenrvise; (ii) whether the principles of natural justice have been followed during

adjudication; (lii) whether the appellant is liable to pay service tax on the services

provided to PGVCL and if yes, whether penalty is imposable on the appellant under

section 77 & Section 78 of the Act or othenryise; (iv) whether the appellant is eligibte

for exemption available as per claimed Notiflcations or otherwise

6. The appellant has fired the present appear, arong with apprication for

condonation of delay, on 01.07.2016 i.e. on g5th day from 07.04,2016 - date of receipt

of the impugned order dated 31.03.2016. This appellate authority is empowered under

section35of theCentral ExciseAct, 1944to condonedelayof 30daysbeyondnormal

period of 60 days on justifled ground. The assessee has given reasons of delay vide

affidavit on oath. I am inclined to condone delay in flling appeal. I do so and proceed to

decide the appeal on merits.

7. I find that the appeilant has vehementry argued non-suppry of reried upon

documents to them and arso non-foilowing of principles of naturar justice. The appeilant

has referred at para 8.1 in the grounds of appear that copy of statement or the
proprietor recorded under section 14 of the central Excise Act, 1944 has not been

provided to them. The appellant had also filed a letter dated 16.03.2016 to the lower

adjudicating authority that the impugned scN has been issued without providing a
crucial relied upon document viz. copy of the statement of the proprietor recorded

under section 14 of the central Excise Act, !944, which is also written at para No. 2.14

of the portion of "DEFENCE AND PERSONAL HEARING" of the impugned order but the

lower adjudicating authority neither suppried that document nor discussed as to why

the said document was not supplied, which is clear violation of the principles of natural
justice. I am of the considered view that copy of this statement is required to be

supplied to the appellant for their effective reply.

7.r I rely upon the decision of the Hon,ble CESTAI Allahabad in case of orR
Papers (P) Ltd. reported as 2016 (336) E. L. T. 529 (rri. - Ail.) to remand this case ro
be decided a fresh after giving copy of statement of the proprietor recorded by the
department. I also rery upon decision of the Hon'bre CESTAT, Derhi in the case of Singh
Alloys (P) Ltd. reported as2ot2(zg4) ELT97 (Tri-Del) to hord that powerto remand in

appropriate cases is inbuilt in section 35A(3) of the central Excise Act, 1944 even after
amendment. The Hon'ble CESTAT in the case of Honda seil power products Ltd.
rep.rted as 2013 (287) ELT 353 (Tri-Der) has arso herd that Commissioner (Appears)

has inherent power to remand a case under the provisions of Section 354(3) of the
Central Excise Act, 1944. The Hon'bre High court ofGujarat, in Tax Appear No. 276 of
2014 of Associated Hoters Ltd. has arso observed that even after amendment in section

c1
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354(3) of the Central Excise Act, 1944 w. e, f. 11.05.2011the Commissione(Appeals)

has powers to remand.

B. In view of the above facts and circumstances, I set aside the impugned

order and remand the case to the jurisdictional CGST & C. Ex. authority to provide the

required documents and to give fair opportunity of hearing to the appellant and

thereafter to pass speaking order in the matter at an early date,

srffi. FRr q-T *r rB 3rfut *.r ftqdqr sq{tfrd atr$ t F*.qr arar tr

The appeal filed by the appellant stands disposed off in above terms.

q

9

By R.P.A.D.

Copv to:

(TqR

3ng+-d(3rfi-ffi)

1' The chief commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2 The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
3. The Assistant Commissioner, GST & Central Excise Division - II, Rajko[.
4. Guard File.

To,

Smt. Bindiyaben Nemichand Kuvadiya,

Residing at Kailashnagar,

Near Power House,

Dhora;i- Distt. Rajkot 364410

cft,

rffi krqda Aft-{< t-dTBqr,

*-onwrn, qrat Frrg t crg,

effi - 364410.
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