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Ansing out oi above mentioned OIO issued by Addrtional/Joinl-/Depuly/Assrslanl Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham :

3Iffi A qffi or arry l.i qaIT lName&Address of the Appellant & Respondent :-

M/s. Fieldman Engineers P. Ltd., I'lot No. 171/172, Aji GIDC, Aji Industrial Area Phase-

ll.l{ajkot 360 003,
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Any person aggrleved by thrs Order-in-Appeal may file an ippeal to the appropliale authorily in the following way.

fr-Ef 9rF6 .Adlq risrd ?rEfi qq ddr4i{ l,trrq arqrfufi$T * rrfe 3rd-{, }dq :raqE ?16 xfufi.rff ,1944 tI rfiT 358 t
riTjid"w E.? 3rfuF-{ni tgg+ fi rrI{I 86 + :iavra ffitua sjr6 tT qr {{s t l/ -

Appeal 10 Customs, Excise & Service Tax Appellale Tribunal lnder Seclion 358 oI CEA, 1944 / Under Section 86 of the

Finance Acl, 1994 an appeal lies lo:-

ddl6.ET FEq16fi ?t FFFrJa stff sEri s-qr ft-6 ffiq ,aq.aa $6 (rd +{rfi 3rsffq ;qlqrtrd{sl fi fdd's {16. t€ .di6 a
2. y.{, +, crF. ri i{;Jl, a. fr rdl q,iHq r'
The spectaf bench ot Cusloms, Excise & Service Tax Appellate Tribunal of Wesl Block No. 2, R.K. Puram, New Delhi in all

malters ,elalrng lo Lld5srfrcaliol and ,alualion

rqr,za qft-.-Oe l(a) * {aF .'rn ,rffdr 6 ,.riEr elq Rrt Xfr fisr ?ra, +.ftr ra.rz ?{B td grq y$&q .orq,Q- r.
(?-Faar * sleE-F s-ffq ffF66 . e'&tq rq {(Ftr }rdr rsrqi rrrrere'a- o fi "rrF 

.rer li
To lhe West regional bench of Customs, Excile I Servrce Tax Appellale lribunai (CESTAT) al, 2"d Floor, Bhaumali Bhawan,

Asarwa Ahmedabad in case of appeals olher than as menlioned in para- 1(a) above

n{rffq;qrqrftF[oT * sqfl 3rdid r.-dd 6{ a lao +;fi:q r.crd ?tr6 (nfrfr) ft-{Jrrd&, 2001, t fr-{ff 6 fi n?rJrd ftrifrd Bq
4t sqi EA 3 +l qR cfui a rJ Bir arar qrfd( r gre s rq t Fff Efi cfi 6 €rq, rai -cra r!"s *I Bta ,.qr; *r atr
3f1 saal aar ardar, rq,' 5 dr{r rI f'f,F rq, s dre {qq qr 50 E. 6qq dfi lrerqr 50 drE. {cq t- 3rFJ-{ t ai ffiar: 1,000/,
sqq 5.000/- 5trt 3{ed 10000/-,qg 4T T;'rItF TFr ?%E *I cli FdI/ at Erriira rrs {r errrfla, F{fud yflnira

alqtrt+r.r *r rnur i soc+ {BFSR + q s GFSI $ qABd{ et{ 6 +{ (sro ort toi*a *o grq-c &nr i+qr arar srG! r

{dft}d $q. qn iIJraFr, ffi A 16 rffsr * 6]-ar qlBc f,a ridfid 3rqtftq a{crft{{"r fi mor Fra t t erJTd 3ntrr (€t 3i-+q S
frr':ntaa,qr i-wrr 500/- Fcs 6r Fifft'a eI-{ nqr 6{di d{r t/

The appeal to the Appellale Tribunal shall be filed in quadruplicale in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which at least should be accompanied by a fee of Rs.

1,000/- Rs.5000/-, Rs.10,0001 where amounl of duty demand/inierest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and

above 50 Lac respectively in the form oI crossed bank drafl in lavour of Asst. Registrar of branch of any nominated public

seclor bank ot lhe pla.e where the bench of any nominated public seclor bank of the place where the bench of lhe Tribunal
rs silualed. Application made for granl of slay shall be accompanied by a {ee of Rs. 500/-.

3rffiq -qrqrFf{rlr + snsr 3]{rd, Fa;a s1tftqr, 1994 6T rrr{r 86(1) + irdrrd +{Fr fi-qrirdt, 1994, + frsE 9{1) 6 dad
Fnfft-a c.ry S.T.-5 ii Er{ cfui ,' fi qr si;?fr lri r€+ srr ts'€ 3n*r + ft€a r,'fff, fi rffi 6r. rr$r cF rr:r +i +iara ;rr
(vdJi * r.6 cfr FffrFI-d 6tff qltd{) 3ik rf,d' i 6fr ri +:r v+ qii * snr, 16 d4r6{ +r xirr ,qq fi #q :i-r arnqr zrqr

qdar, 6qs 5 dr{!. qT Jns 6ff, 5 rq rc\r ql 50 drs dcq d6 3rqqr 50 q 6cc t :rFla t ai firrr: 1,000/- dr}, 5,000/-
+i_, n:ra_ t0 000r {tr4 6T AtfetF iitTr ?lF- & 9F Trrr al. f+rifta sF+ 6 ef4ard, .TdFra rrdldtq arq-tuaTr *r rT@l +
r6ra rhrrn + ".e d RlI $r min}-a: aq + d+ fim arh rsra-d ll* for airr fuqr irdr qrFrr | tr{Fld r-qa 6r raarF
a6 *Ls ?TUr ,, r?r ir?' qn +iafu *firq ;qrqfif+rq fi tr€t ff'?|d F , F]"-d ]"aer (R irg{, ;F tt- y|a{d-qr + fllr
500/- {q.r +r filifaa ere6 dqr 6rdr drfl t/

The appeal under sub section (1) of Seclion 86 of lhe Finance Act, 1994 lo the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9{1) of lhe Service Tax Rules, 1994, and Shall be accompanied by a

copy of the order appealed againsl (one of v/hich shall be cenified copy) and should be accompanied by a ,ees of Rs.

10001 where the amounl of seruice lax & interesl demanded & penally levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of servjce lax & inleresl demanded & penally levied is more than five lakhs bul not exceeding Rs. Firty Lakhs,
Rs.10,0001 where lhe anlount ol service lax & inlerest demanded & penally levied is more than fifty Lakhs rupees, in the
Iorm oi crossed bank draft in favour of ihe Assislanl Registrar of the bench of nominated Public Sector Bank of the ptace
where lhe bench of Tribunai is silualed. / Applicalion made for granl of slay shall be accompanied by a fee of Rs.500/,.
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h-€ nBffqa, 1994 S-r fi{l 86 6r rq,uRBt (2) lii (2A) * rir,td r$ fi 4* 3rff-{. framr lMr, 1994, * F-{q 9(2) \.q
9(2A) + Fa Fnrih-a cqd s.T -7 ,i fi dr {dirft rrq f,s+ xTq nrgFd. A;;A-a 3?qra ,J6 lFrdr }rT€d (lr{ro, ird4 r.qr( ?re6

r.o,Rr qrfud .rtri?r fr cftqt d.rla {t (rnA t r.4r cF cffEd dr}r Ertr') litr :n.++a amri F6r{6 3n .qrd 
grro :q .mEa, *Ja-q

5mr{ ila6/ *cT+{, +t }*&q;qrclfufllr nrd{ Es Fri +r hC-sr i} ar"I:nqri fi ritr rt {Fr d i;-ra 6{fi dr-rfr" | /
The appeal unde!' sub section (2) and (2A) of the seclion 86 the Finance Acl 1994, shall be filed in For ST.7 as prescribed

under Rule I (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a cooy of order of Commissioner
Cenlral Excise or Commissioner, Cenlral Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by lhe Commissioner aulhorizing the Assislanl Commissioner or Depuly Commissioner of Cenlral Excise/ Service Tax
to file the appeal before lhe Appellale Tribunal.
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(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

ItflT ?fcfi #frq racr( 16 lii $qr6,3rffiq qrfu6{lT (t€tz) * cfi j{fri t flrst n i-ff{ r..{a q6 sfuA{q 1944 6r
t'Rr 3-5('tF a; lrd,id, at 

-A ffiq lrfu'Bll,I, 1994 6r rrRr 83 + JiTJra d-dls{ 4t }t drri & ,6 H, # .nau * cA J,"ffi4
clfufrror fr xq-d fr{i Feq-tflrd er@/sqr fr( ffi4 i 10 cFna (10"/"), aq aiur (?i 

EsiaT Fd-drfad t, sr E4iaT, ia e-{fr gdrar
Earfaa i +r ryrara fuqr flr,, sgr*-ffi Fq rnr i :ialra rs'r f$ rri ar& sqB-e -q ffir es +-tts tlr t iifu+ a rit

iffi+ 3;qra ?F6 lri d-flsir & 3id,fn "FFr fur ?Tc flE" i F-E r[A- t
(D rrru 11 * + liart- l{,a
iii) +4id d-dr 4l ff i6 aad ffiI
{ii0 H. ffir 1M * A--qE 6 +, JiTJ|fr *T r6a
- E?d {6 ffi FF qRr t cEua fu-e{ (d. 2) ]rfuF-ra 2014 +' fii!{ t Ed fu]ff }ffiq glffi + FFH E-q]fti-f,
errra rS qd' :,fro +i arzl a€i drnu

For an appeal lo be filed before the CESTAT. under Seclion 35F of the Central Excise Acl, 1944 which is also maoe
applicable to Service Tax under Section 83 ol lhe Finance Act, 1994, an appeal against this order shall lie before the Tnbunal
on payment of 10olo of the duty demanded where duly or duty and penally are in dispute, or penally, where penalty alone is in

dispule, provided the amounl of pre-deposil payable would be subject lo a ceiling of Rs. 10 Crores,

ljnder Cenlral Excise and Service Tax. "Duty Demanded" shall include:
(i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken:
(iiD amounl payable under Rule 6 of lhe Cenvat Credil Rules

- provided further thal the provisions of lhis Seclion shall nol apply to lhe slay application and appeals pending before

any appellale aulhority prior lo the commencement of the Finance (No.2) Act, 2014

t{IIa rrr6R a} sdtsrEr inifid i

Revlslon application to Government of lndia:
tE 3rt?r A sfrf8'ol 4fust ffia "qr+ ii :t is r.!iz erE jr?fuF. 1994 # trr{, i5t t + qllq q-i"-s t 3rtrrtf, r{{
q?a arTr siEr,, qrnersr qrtq-a fa:6 fi;- rrFz. rre ni+rrr dtri F?F. :tda A'q }.ai flf,d eF]. c n-adt-ttOOOt +l
Rql dldr qrBq / "
A revision application lies to lhe Under Secrelary. lo the Government of lndia, Revision Application Unil. [4inislry of Finance,
Departmenl of Revenue, 4th Floor, Jeevan Deep Building, Padiarnent Slreet, New Delhi'1J0001, under Seclion 35EE ol the
CEA 1944 in respect of lhe following case, governed by first proviso to sub-seclion (1) of Section 35 ibid:

{frIr + B.S t{qa }, FpJ d. rFr {n8rd H Frd +. Frtr 6[rqt} t ,rg.r rrF * orrrrF/ t d5-a 4 Bn-S }..z araure ql

tu{ f+8} s6 }isT- Ti € {E} ,,g-l ra q{ Fa * ata {l ji.S rrsrr rE * {l 
''inn 

}i FrF a'trTrfir!- q ayra fed} FrE,ri qr

fti ttErr rF ,i ptn * {frstf, 6 FlH C' /

ln case of any loss of goods, where lhe loss occurs in transil from a faclory to a warehouse or lo another factory or from one
warehouse lo anothe!'during the course of processing of the goods in a warehouse or in storage whelher in a factory or in a

warehouse

,rTl{ t ar.a{ tuS. {rq qr- dl 4t tud 6{ B {a -* a@ur i qgFd 6-rt Frd q{ }'t,Tf +-dq 3?qE T6 * gr (fti-{) *
FFi *. al ,rr/F 6 BrF{ F4.* 16( qr 8t +l fu= $ ,-d ei /

ln case of .ebate of duly of excise on goods exporied lo any counlry or lerritory outside India of on excisable malerial used in

lhe manufacture of lhe goods which are exporled to any country or lerritory outsjde lndia.

qft ,acr{ 9J6 6r trTala f6q kir ,nrd t arfl, ic]E qT 
trTa 6t arE fua l+-qr aqr tt /

ln case of goods exported outside India expod lo Nepal or Bhulan, without payment of duty.

qfrtdd r.qra fi' 3?trrea erq + ryr{a fi ?c $ ltl Hr iF rEfur{ r.s sq&' ?Fa cr irei & rF m-u fi zrf A sfu rn
j+r 31 3n{rd ltnfF) *-r&n'a-= yqfi.rs {,r. 2) 1q98 ff rrr4 109 } aarr ?rr ff zri =Ttfs rrrrz- rrFr{TBfu q{ {r ar{7}
qn-fr fts 4t tu
Credil of any duty allowed lo be utilized lowards paymenl of excise duly on final products under the provisions of this Acl or
the Rules made therc under such order is passed by lhe Commissioner (Appeals) on or after, the date appoinled under Sec.

109 of the Finance (No.2) Act. 1998.

rrdlFd 3nArd *t d cltqi cql isr EA s 7t. rt #t #fiq -qrza sliq (3{fin) ffiI, 2001, * hrn I } 3iaria Efrft"-d t,
a€ 3nigr +, riisET +'3 xrE t li +d #r srfr qrfi(' riqlr+d lrrdFi * qEr { }-rerr a gffa srtr fi d eft-qi iTrd 6r nTA
nrGr !-rr fl a;1, raq" efa 3i'tfufi 194d S uRr 35-fT i, Ffa ?r:iiri e-a At "zrrtt + r8q *ah@ lR-6A c?
Tidra 6I {rfr qrGtt i '
The above application shall be made in duplicate in Form No. EA 8 as specified under Rule, 9 of Cenlral Excise iAppeais)
Rules, 2001 within 3 months irom lhe dale on which the order soughl lo be appealed against is communicated and shall be

accompanied by lwo copies each of lhe OIO and Order ln-Appeal. ll should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944, under lvajor Head of Accounl.

qfinxrEr -]fl+.a + qrq ffifud Ernfoa ai+ fi xarrrfr 8r arff' srff( r

iEr dqJa ans \.+ .{'u Eqd qr,{r$ -F }.1 ro* 2697 ar !.a.Ta Bql Jn'}tr qfa +-ra 'rF 116 frE Erd d :ald- fl T
5qi 1000 -/ 6r r1,rar;I hqr drc I

The revision appication shall be accompanied by a fee of Rs. 2001 where the amount involved in Rupees One Lac or less

and Rs. 1000/ where lhe amounl involved is more than Rupees One Lac.

sA t€')rre!Li +'J [f, f.lst +r qr&'i .l r, aa' .qd xraet a F(. e-B iFr rl4al;r. Jq*{e 6r .c 'iiol JrFr urtsql 9E az }
FH fl, ,t 8r ftg.I .S -ra g ra* * fiv qq?]F jrHra ;rc'il-fiur ir !E lrSrF qr &-fla F(-n +i ca 1'+da F+-rr ala p . ,

ln cAse, if the order covers various numters of order in Original, fee for each O.l.O. should be paid in lhe aforesaid manner.

not wilhstanding lhe fact that the one appeal to the Appellanl Tribunal or the one application to the Cenlral Govi. As lhe case

may be, is {illed lo avoid scriploria work if excising Rs. 1 lakh Iee of Rs. 1001 for each.

q'.rffi?nftld ;a[qrda T"4 ]ft]ff"{ff, 1975, * Srds*-f + 3I.d€'R nE:ritsr vi iaraa rrilr fi cfr T{ FlrtLa 6.50 {qt frT

anqraq rra ftfu-c dn Fm qriA\.t /

One copy'of application or O.l.O. as lhe case may be. 6nd lhe order of the adjudicaling authorily shall bcar a coud fee slamp

o, Rs. 6.50 as prescribed under Schedule-l in lerms of the Court Fee Ac1,1975, as amended.

ffffT ?tF6, Affiq ricl( tt E r.q tdr{{ 3{ffiq arqrfufllr (aT{ Efu) 1M, 1982 i afda qri rq {i<Frd zn-frmi +r

€ffic Fai ara f{a,' # }ft ur L{a $r+ fd Eqr 
"IJI 

i I I
Auention is also invited to the rules covering these and olher relaled malters conlained in the Cusloms, Excise and Sewice

Appellale Iflbunal (P,oLedure) Rules. 1982

3rq $fi-&q erfufirt, 6) 3r$-f, drfr-fr F.i t irilla ;qiq+. ft-++a :fu rffrar- !rd-"'rdi * Rq. sr$dPff fdtn?ftq ndin5c

WWw.CoeC gov.ln 6! qU +l+.1 F I I

Foi ihe el;borate, delailed and latest provisions relating to filing of appeal lo the highel appellale aulhorily, lhe appellanl may

reler lo Ihe Deparlrne'rlal websilP www 
' 
bec.qov.ir

(G)
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::oRDER IN APPEAL ::

M/s. Fieldman Engineers Pvt. Ltd., Plot No. 1711172, Aji G'l D C , Aii

lndustrial Area Phase-ll, Rajkot - 360 003 (hereinafter referred to as "the appellant")

fiied the present appeal against the order-in-original No. 07lDlACl2016-17 dated

15.06.2016 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central Excise Division-|, Rajkot (hereinafter referred to as "the lower

adjudicating authority").

2. Brief facts of the case are that the appellant utilized credit of Education

cess and secondary & Higher secondary Education cess towards payment of basic

excise duty in violation of the provisions of Rule 3(7Xb) of the Cenvat Credit Rules,

2004 and thereby short-paid central Excise duty of Rs. 1,83,043/-. The SCN No.

v.84(4)-28lMPlDl15-16 dated 18.02.2016 proposed recovery of central Excise duty of

Rs. 1,83,0431 under section 11A of the central Excise Act, '1944 readwith Rule 8 0f the

Central Excise Rules,2002 alongwith interest under Section 11AA of the Act and

imposition of penalty under Rule 8(3A) of the Rules. The lower adjudicating authority,

vide impugned order, confirmed demand of Central Excise duty alongwith interest and

also imposed penalty @ 1% per month of the defaulted amount under Rule 8(3A) of

the Rules.

3. Being aggrieved with the impugned order, the appellant has filed the

present appeal, interatia, on the grounds that the impugned order failed to discuss the

changes brought into by the Budget-2015 and he decided the case on the basis of old

provisions, which are legally not sustainable; that the fact of genuineness of credit of

cess is not disputed; that it is a fact on record that once the levy of education cess anci

SHE cess is taken away, the provisions of Cenvat Credit Rules, 2004 restricting the

utilization of cenvat credit of cesses becomes redundant or non practicable; that by

keeping this provision alive, there would be cascading effect as the unutiiized creciit of

cess(es) will be added to the cost and there would be levy of tax agairi on ta>:, wiiich is

against the spirit of Cenvat Credit Rules, 2004; lhat the appellant relied on decislons irr

the case of British Ainvays PLC - 2002 (139) ELT 6 (SC); GTC industries Ltd. - 20C6

(12) STR 468 (Tri.-LB); that the said proviso to Rule 3(7) of the Cenvat Credit Rules,

2004 became ultra vires', that the appellant also relied on decision in the case of Zenittr

Spinners - 2015 (326) ELT 97 (Guj.) in this regard; that the cenvat credit rightfully

earned cannot lapse as held in Madhusudan lndrstries Ltd. -2014 (309) ELT 5a (Guj.),

OmkarTextile Mills Pvt. Ltd. -2010 (262) ELT 115 (Guj.), S.V. Business Pvt. Ltd. -
2007 Qzq ELT 443 (Tri - Mumbai): that the above discussions were rrot ccnsidereci

wirile passing the impugned crder-; that ths vaiidity cf these decisicns haire been

rushed aside simply by savinil that the Cenvat Credit Ruies framed are uery iucid; thar

such a literal interpretation of ruies which defeat the intention of law makers is not

viable; that such interpretation of rules was valid r-rntil the annorrncement of tsuciget"

Page No. 3 of 1 
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2015; that once the levy of both the cesses is withdrawn, the question of utilization and

restrictions put thereupon also becomes redunjant as it .vill lead to lapse of credit

validly earned; that the appellant relied on decision in the case of Srikumar Agencies -
2008 (232) ELf 577 (SC) and submitted that the case laws cited by the appellant are to

be discussed and distinguished while passing the order; that the intention of

Government is not to take away the right acquired legally in form of accumulated

Cenvat credit; that the appellant also relied on decision in the case of Sardara Singh -
2008-TIOL-160-SC-NDPS; that since the credit in respect of cesses cannot be utilized

after the announcement of Budgel2015, Government has issued Notification No.

1212015-CE(NT) dated 30.04.2015 and Notification No. 2212015-CE(NT) dated

29.10.2015, which state that the Cenvat credit availed on these two cesses can be

utilized in payment of excise duty or service tax; that the decision in the case of PSL

Ltd. - 2014 (312) ELT 245 (Tri-Bang.) relied upon in the impugned order pertains to

year 2014 i.e. before the announcement of Budget, 2015 which has changed the entire

scenario; that impugned order has also imposed penalty under Rule 8(3A) of the

Central Excise Rules, 2002, however no reasons have been assigned to impose

penalty under this rule; that the penalty under this rule is imposable if the assessee

"fails" to pay duty; that it has not been alleged that the assessee has not paid the duty;

that there was not any 'non-payment or failure to pay the duty", rather the duty was

paid, however it was paid on improper manner, the penalty cannot be imposed; that

there is no malafide intention to evade duty or to suppress facts from the department as

there was balance of around 60 lacs in the basic excise duty; that the appellant relied

on decisions in the case of Sanjiv Fabrics - 2010 (258) ELT 465 (SC), UT Ltd. - 2007

(207) ELT 27 (P&H), Kamal Kapoor - 2007 (S) STR 251 (p&H), Rajasthan Spinning &

Weaving l/ills - 2009 (238) ELT 3 (SC), J.R. Fabrics - 2OO9 (238) ELT 209 (p&H),

Thirumala Alloys castings - 2009 (238) ELT 226 (Mad) and K.p. pouches 
-2oo1 (229)

ELT 31 (Del.)

4. Personal hearing in the matter was herd 03.07.201r which was attended

to by Shri K. M. Purohit, Advocate who reiterated Grounds of Appeal and submitted a

written submission dated 03.07.2017 emphasizing that the unutilized credit of cess

should be allowed to be used for payment of central excise duty in view of examples of

demonetization where the Government has given proper time to utilize or exchange

demonetized currencies and repeal of major indirect taxes where the Government has

given way to carry forward balance credit as on 30.06.2017 to be utilized for GST

O ^I,B-P"yrent 
liabilities. He relied on the decisions in the case of Natco Pharma Limited -

Y 2011 (274) ELT 438 (T), peertess co. - (1987) 1 scc 424, Hyderabad Asbestos

Cement Products Ltd. - 1987 (32) ELT 28 (A.p.).

Page No. 4 of 1 1
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FINDINGS:

5. I have carefully gone through the facts of the case, impugned order,

grounds of appeals and submissions made by lhe appellanr. I find that the issue to be

decided in the present appeal is that whether the impugned order confirming recovery

of central excise duty for the months of Feb-2015 & May-2015, though paid from credit

of OESS account is correct or not, and whether imposing penalty under Rule g(3A) of

the Central Excise Rules, 2002 on the appellant, is proper or otherwise.

6. The lower adjudicating authority vide impugned order held that the proviso

of Rule 3(7)(b) of cenvat credit Rules, 2004 is clear wherein it has been specified that

the Education cess can be utilized for payment of Education cess and s&Hsc.

Education cess can be utilized for payment of s&Hsc. Education cess only and that

any deviation in this aspect would tantamount to violation of central Excise Act and

Rules framed thereunder. lwould like to reproduce Rule 3(7)(b) of cenvat credit Rules,

2c04, substituted by, Notification No. 13/2005-cE(NT) dated 01 .03.2005 and

Notification No.2712007-CE(NT) dated 12.OS.ZOO7, which reads as under:_

"3(7)(b) : CENVAT credit in respect of -

(i) ...... ;

(ii) ........;

(iii) the education cess on exclsab/e goods leviable under section 91 read with

section 93 of the Finance (No. 2) Aci 2OO4 (23 ot 2004);

(iiia) the Secondary and Higher Education Cess on excisab te goods leviable

under section 136 read with section 138 of the Finance Act, 200t (22 of 2007);

(iv)

(v)

(vi) the education cess on faxable sevices levi?:.ie under sec:lori 91 read with

section 95 of the Finance (No. 2) Act, 2004 (23 ot 2004);

(via) the Secondary and Higher Education Cess on taxable ser,/ices leviable

under section 136 read with section 140 of the Finance Act. 2007 (22 of 2007):

and

(vil

shall be utilised towards payment of duty of excjs_- cr as lhe case may be, of
seNice tax leviable under the said Additionat Duties of Excise (Textiles and

Textib Articbs) Act, 1978 or the Natianat Cata,nity Contingent duty leviabte

under section 136 of the Finance Act, 2001 i1! ot 2001), ot the education cess

on excisable goods leviable under section 91 rcad with section 93 of the said

Finance (No. 2) Ad, 2A04 e3 of 2004), or the Secondary and Higher Education

S*
5
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Cessonexc,sablegoodsleviableundersection136readwithsectionl3Softhe

Finance Act, 2OO7 (22 of 2007) or the additional duty of excise leviable under

section 157 of the Finance Act, 2003 (32 of 2003)' or the education cess ott

taxable seNices leviable under section 91 read with sectrbn 95 of the said

Finance (No. 2) Act, 2OO4 (23 of 2004), or the Secondary and Higher F'ducation

Cess on taxable services teviable under section 136 read with section 140 of the

Finance Act, 2OO7 (22 of 2OA7), or the additione! duty of exci: e leviable under

section 85 of the Finance Act, 2005 (18 of 2005) respectively, on any final

products manufactured by the manufacturer or for payment of such duty on

inputs themsetves, f sucfi inputs are removed as sucfi or after being paftia y

processed or on any output service :

Pto that the credit of the education ce.ss on exclsehle doods and the

educa cess on taxable seNices can be utilized. either for Davment of the

education cess on excisable or for the Davme nt of the education cess on

taxable servlces

Provided further that the credit of the Secondarv and Hioher Education Cess on

excisable ooods and the darv and Hioher Education Cess on taxable

rurces can either for nt of the and h

Education Ce.s.s on excrbab/e ooods or for the Da vment of the Seconda rv and

Hioher E tion Cess on taxable -serv,ces

(Emphasis supplied)

6.1 I find that 1't and 2nd proviso to Rule 3(7)(b) of the Cenvat Credit Rules,

2004 clearly provide that credit of Education Cess and credit of S&Hsc. Education Cess

on excisable goods/taxable Services can be utililed for payrrient of Education Cess and

S&Hsc. Education Cess only on excisable goods/taxable services. The proviso to Rule

3(7)(b) of the Rules rbrd, were not amended or rescinded by the Central Government till

Cenvat Credit Rules, 2004 was in force. Therefore, the contention of the appellant that

the said interpretation of rules was valid until the announcement of Budget-2O15 only

and not after is not correct. The contention that once the levy of both the cesses is

withdrawn, the question of utilization and restrictions put thereupon have also become,

redundant, appears incorrect conclusions. lt is well-settled principle that if a statute

provides for a thing to be done in a particular manner, then it has to be done in that

manner and not in any other manner. The reading of the provisions of Rule 3(7Xb) of

the Cenvat Credit Rules, 2004, reveals that the wordings used there in is very clear and

there is no reason to read the said provision in any other manner to conclude that the

appellant is entitled to utilize accumuiated credit of Education Cess and S&Hsc.

Education Cess towards payment of central excise duty after budgetary changes made

in 2015. Therefore, I find that the arguments of the appellant are devoid of merits.

6.2 The Central Government vide Notification No. i4l2O15-CE and

Notification No. 15/2015-2015-CE, both dated 01.03.201: exempted all goods from
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whole of the Education Cess and S&Hsc. Education Cess leviable thereon. The Central

Government issued Notification No. 1212015-CE (NT) dated 30.04.2015, which reads

as under:-

2. ln the CENVAT Credit Rules, 2004 (hereinafter refened to as the said rules),

in rule 3. in sub-rule (7). in clause (b). after the second proviso. the following shall

be substituted, namely :-

"Provided also that the credit of Education Ces.s anC Secondary anci Higher

Education Cess pald on inputs or capital goods received in the factorv of

manufacfutre of final oroduct on or a the 1st dav of March 2015 can be

utilized for Da vment of the dutv of exci leviable under the Fist S ule to the

Excise Taiff Act

Provided also that the credit of balance fifty per cent. Education Cess and

Secondary and Higher Education Cess pald on capitat goods received in the

factory of manufacture of final product in the financiat year 2014-15 can be

utilized for payment of the duty of excise specified in the First Schedule to the

Excise Taiff Act :

Provided also that the credit of Education Cess ard Secondary and Higher

Education Cess pald on input seNices received by the manufacturer of final

product on or after the 1st day of March, 2015 can be utitized for payment of the

duty of excise specified in the Ftst Schedute to the Excise Tanff Act.".

(Emphasis supplied)

6.3 CBEC vide letter D.O

clarified that:-

F.No. 334/5/201S-TRU dated 30.04.2015, has also

(1) Rule 3(7)(b) of the CCR, 2004 has been amended so as to a ow

utilisation of credit of Education Cess and Secondary & Higher Education Cess

for payment of basic excise duty in the followin q situations

a. Education Cess and Secondary & Higher Education Cess on inouts or

caoital ooods received in the ofmanufacture of final oroduct on r after

the 1st dav of March, 2015:

b. Balance 50% Education Cess and Secondary & Higher Education Cess

on capital goods received in the factory of manufacture of final product in the

financial year 2014-15; and

c. Education Cess and Secondary & Higher Education Cess on anput

services received by the manufacturer of final procluct on or after the 1st day of

March, 2015.

(Emphasis supplied)
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6.3.1 ln view of above, the appellant contention that accumulated Education

Cess and S&Hsc. Education Cess on inputs received in the factory of manufacture of

final products even before 01 .03.2015 can also be used for payment of basic excise

duty after 01.03.2015 is legally not correcUtenable.

6.4 The Hon'ble Bombay High Court in the case ot Greatship (lndia) pvt. Ltd.

v. Commissioner of Service Tax, Mumbai-\, 2015 (39) S.T.R. 754 (Bom.) on the

principle of interpretation cf Taxing statutes observed as :

"34. lt would thus appear that it is settled position of taw that in taxing statute, the

Courts have to adhere to literal interpretation. At iitst instance, he Coutl is required to

examine the language of the statute and make an attempt to deive its natural meaning.

The Court interpreting the statute should not proceed to add the words which are not

found in the statute. lt is equally settled that lf ihe person sought to be taxed comes

within the letter of the law he must be taxed, however. great the hardship may appear to

the judicial mind to be. On the other hand, if the Crown seeking to recover the tax,

cannot bring the subject within the letter of the taw, the subject is free, however

apparently within the spirit of law tfle case might otherwise appear to be. lt is fufther

seftled that an equitable construction, is not admissible in a taxing statute, where the

coutts can simply adhere to the words of the statute. lt is equa y set ed that a taxing

statufe ls requted to be strictly construed. Cominon sense ,,pproach, equity, logic,

ethics and morality have no role to play while interpreting the taxing statute. lt is equa y
settled that nothing is to be read in, nothing is to be imptied and one is required to took

fairly at the language used and nothing more and nothing /ess. No doubt there are

certain judgments of the Apex court which also holds that resort to purposive

construction would be permissible in ceftain situation. However, it has been held that

the same can be done in the timited type of cases where the coutt finds that the

language used is so obscure which would give two different meanings, one leading to

the workabiltty of the Act and another to absurdity."

6.5 The Hon'ble Apex court has already setfled legal position that the law

must be interpreted the way it is stated and conditions must be followed.

DHARAMENDRA TEXTTLE PROCESSORS _ 2OO8 (231) ELT 3 (S.C.)

lnterpretation of sfalutes - pinciples therefor - It cannot ad an ln into a
sfa Drovtslon or a stinulated condition which is Dlain and una uous - A statute

is an edict of the legislature - Language employed in sratufe rs determinative factor of
legislative intent.

PARMESHWAR SUBRA|VIAN| 2OO9 (242) ELT 162 (S.C.)

lnterpretation of sfatufes - Legistative intentioii - ruo scop6 r0r coutt to undeftake

exercise to read something into provisions which the regisrature in its wisdom

consciously omifted - lntention of regisrature to be gathered from tanguage used where

the language is crear ' Enlarging scope of tegisration or regisrative intenticn not the

duty of court when ranguage of provision is prain - couft cannot rewrite regisration as it
has no power to legislate - coutts cannot add words to a statute or read words into it
which are not there - couft cannot correct or make assLrmeci deficiency when words
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I
are clear and unambiguous - Coutts to decide what the law is and not what it should

be - Coutts to adopt construction which will carry out obvious intention of legislature.

6.6 The Hon'ble Bombay High Court has also oecided that hardship can't

brought to interpret the rules/law differently.

NICHOLAS PIRAMAL (lNDlA) LTD. - 2009 (244) EL.r.321 (Bom.)

lnteryretation of sfatutes - Hardship, relevance in construction of rule - Hardship

cennot result in oivino a oo-bv to lano of the rule and makino rule suDerfluous -

to authori fects - Court in th

inte tion can task - Difficulties in few

cannot result in de1arlino from normal rule of construction. - The rule must ordinarily

be read in its literal serse unless lt glyes rse to an ambiguig ar absurd resu/ts

Statutory provisions - Rules when not absurd or unjust - Not possibte for Legislature to

conceive every possible difficulty - Provision or rule can occasion hardship to a few,

that cannot result in rule being considered as absurd or manifestty unjust. - Hardship or

breaking down of the rule even if it happens ln some cases by itself does not make the

rule bad unless the rule itself cannot be made operative.

7. The appellant has relied on a decision in the case of British Ainrvays pLC

- 2002 (139) ELT 6 (SC), however, I find that in this case, the Hon,ble Apex Court

decided whether penalty under section 't 16 of customs Act, 1962 would be imposable

upon the carrier of the conveyance or not, which is not the case here. The Hon,ble

CESTAT (Larger Bench), Mumbai in the case of GTC lndustries Ltd. - 2008 (12) srR
468 (Tri.-LB) decided whether the services provided by the outdoor caterers in the

canteen of the manufacturer is input service, in respect of which credit can be taken by

the manufacturer; the decision in the case of Zenith spinners - zois (326) ELT 97

(Guj.) whereby the Hon'ble High court of Gujarat, hetd Notification No. 10/2004-CE(NT)

dated 03.06.2004 issued under Rule 19 of central Excise Rules, 2002, ultra-vires,

wherein it has been prescribed that goods must be exported under bond if

manufactured from goods procured duty free ul:der Notifjcation No. 43/2001-c.E(NT)

dated 26.06.2001, which are distinguishable on facts and circumstances of the present

case. The decision of Hon'ble High court of Gujarat in the case of Madhusudan

lndustries Limited - 2014 (309) ELT 54 (Guj.) dealt with the issue of utilization of

accumulated money credit. The decision of Hon'ble High court of Gujarat, Ahmedabad

in the case of omkar Textile Mi[s pvt. Ltd. - 2o1o (262) ELT 115 (Guj.) and the

decision of Hon'ble CESTAT, Mumbai in the case of S.V. Business pvt. Ltd. - zooT

(220) ELT 443 (Tri.-Mum.), ordered that deemed credit earneci by the appellant before

withdrawal of deemed credit scheme, could not lapse. The appellant has also relied on

decision in the case of srikumar Agencies -2t)o8 (2J2\ ILT 577 (sc) wherein Hon,ble

Apex court decided whether the printing on the package is merely incidental or primary.

The above referred decisions, relied upon by the appellant carry clifferent facts and

circury',r1rn.". and therefore, ratio of the said crecisions cannot be made applicabie. i
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also find that in the decision in the case of Srikumar Agencies ibrd, held as under:-

"4. Courts should not place reliance $ decisions without discussing as to how the

factual situation fits in with the fact situation of the decision on which reliance is lacerJo

Obsevations of Coufts are neither to be read as Euclid's theorems nor as provisions of

the statute and that too taken out of theh context. These obsevations must be read in

the context in which they appear to have been stated. Judqments of Coufts are not to

be consfrued as sfarutes. To interpret words, phrases and provisions of a statute, it

may become necessa,y for judges to embark into lengthy dlscussions buf ,he

discussrbn is meant to explain and not to define. Judges interpret statutes, they do not

interpret judgments. They interpret words of sfaiutes; their words are not to be

i nte rpreted a s statute s.

7.1 ln view of the aforesaid facts, I find that the appellant cannot utilize credit

of Education Cess and S&Hsc. Education Cess accumulated before 01.03.2015,

towards payment of central excise duty on excisable goods as per provisions of Rule

3(7)(b) of the Rules ibid

8. The wrong utilization of credit of Education cesses towards payment of

duty resulted into short payment of duty as held in the impugned order and hence the

appellant is liable for penal action under Rule 8 (3A) of the Central Excise Rules, 2002.

I find that the Central Government substituted the provisions of Rule 8(3A) of the

Central Excise Rules, 2002 vide Notification No. 19/2014-CE(NT) dated 11.07.2014,

which reads as under:-

'(34) lf fhe a-s.se.s.see fa ils to nav the dutv declared as Davable bv him in the

return within a peiod of one month from the due date, fhen the assessee r.s /,able

ton the nenal at the rate of one oer cent on such amount of the duty not

paid, for each month or part thereof calculated from the due date, for the period

during which such failure continues."

(emphasis supplied)

8.1 The provisions of Rule 8(3A) of Central Excise Rules, 2002,

referred above, states that in the event of failure of payment of duty within a

period of one month from the due date, then the assessee is liable to pay the

penalty @ 1% on such amount of the duty not paid, for each month or part

thereof calculated from the due date. Since the appellant has wrongly utilized

credit of Education Cess & S&H Education Cess towards payment of duty, the

sarne cannot be validated and the same tantamount to short payment of

Central Excise duty payable for the months under reference. Therefore, the

appellant rendered themselves liable for penal action under Rule 8(3A) of the

Cenkal Excise Rules, 2002 and accordingly, I uphold the irn'-.ugned order.


