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:: ORDER IN APPEAL ::
Mis. Fieldman Engineers Pvt. Lid., Plot No. 171172, Aji GIDC., Aji

Industrial Area Phase-ll, Rajkot — 360 003 (hereinafter referred to as “the appellant’)
filed the present appeal against the Order-in-Original No. 07/D/AC/2016-17 datea
15.06.2016 (hereinafter referred to as “the impugned order’) passed by the Assistant
Commissioner, Central Excise Division-|, Rajkot (hereinafter referred to as “the lower
adjudicating authority”)

2, Brief facts of the case are that the appellant utilized credit of Education
Cess and Secondary & Higher Secondary Education cess towards payment of basic
axcise duty in violation of the provisions of Rule 3(7)(b) of the Cenvat Credit Rules,
2604 and thereby short-paid Central Excise duty of Rs. 183,043/~ The SCN No,
\ B4(4)-28/MP/D/15-16 dated 18.02.2016 proposed recovery of Central Excise duty of
Rs. 1,83.043/- under Section 11A of the Central Excise Act, 1944 readwith Rule 8 of the
Central Excise Rules, 2002 alongwith interest under Section 11AA of the Act and
imposition of penalty under Rule 8(3A) of the Rules. The lower adjudicating authority,
vide impugned order, confirmed demand of Central Excise duty alongwith interest and
also imposed penalty @ 1% per menth of the defaulted amount under Rule B{3A) of
the Rules.

3. Being aggrieved with the impugned order, the appeilant has filed the
present appeal, inferalia, on the grounds that the impugned order failed to discuss the
changes brought into by the Budget-2015 and he decided the case on the basis of old
provisions, which are legally not sustainable; that the fact of genuineness of credit of
cess is not disputed; that it is a fact on record that once the levy of education cess and
SHE cess is taken away, the provigions of Cenvat Credit Hules, 2004 restricting the
utilization of cenvat credit of cesses becomes redundant or non practicable; that by
keeping this provision alive, there would be cascading effect as the unutiized creait of
cess(es) will be added to the cost and there would be levy of tax agan on tax, which s
against the spint of Cenvat Credit Rules, 2004, that the appellant reliec or decisions in
the case of British Airways PLC - 2002 (138) ELT 6 (SC), GTC Industnies Lid. — 2008
(12) STR 468 (Tr.-LB); that the said proviso to Rule 3(7) of the Cenvat Credit Rules,
2004 became uffra vires, that the appellant also relied on decision in the case of Zanit:
Spinners = 2015 (326) ELT 97 (Guj.) in this regard; that the cenvat credit rightfully
earned cannot lapse as held in Madhusudan Ind ssines Lid. — 2014 (308) ELT 54 (Guj.)
Omkar Textile Mills Pvt. Lid. — 2010 {262) ELT 115 (Guj.), S.V. Business Pvt, Ltd, -
2007 (220) ELT 443 (Tri — Mumbai); tha! ihe above discussions were not considered
__ wiille passing the impugned drder, that the vaidity of these decisions heve been
'@r}“ “Hrushed aside simply by savina that the Canvat Cradit Rules framed are very ucid; that
such a literal interpretation of rules which defeat the intention of law makers iz not

viable; that such interpretation of rules was valid until the announcement of Buage!-
Page Mo, Jof 1
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4
2015, that once the levy of both the cesses is withdrawn, the question of utilization and

restrictions put thereupon also becomes redurdjant as it wll lead to lapse of credit
validly earned; that the appellant relied on decision in the case of Srikumar Agencies —
2008 (232) ELT 577 (SC) and submitted that the case laws cited by the appellant are to
be discussed and distinguished while passing the order, that the intention of
Government is not to take away the nght acquired legally in form of accumulated
Cenvat credit, that the appellant also relied on decision in the case of Sardara Singh -
2008-TIOL-160-SC-NDPS; that since the credit in respect of cesses cannot be utilized
after the announcement of Budget-2015, Government has issued Notification No
12/2015-CE(NT) dated 30.04.2015 and MNolification MNo. 22/2015-CE(NT) dated
28.10.2015, which state that the Cenvat credit availed on these two cesses can be
utilized in payment of excise duty or service tax; that the decision in the case of PSL
Ltd. — 2014 {312) ELT 245 (Tri-Bang.) relied upon in the impugned order pertains to
year 2014 i.e. before the anncuncement of Budget. 2015 which has changed the entire
scenaric, that impugned order has also imposed penalty under Rule 8(3A) of the
Central Excise Rules, 2002, however no reasons have been assigned fo impose
penalty under this rule; that the penalty under this rule is imposable if the assessee
“fails” to pay duty; that it has not been alleged that the assessee has not paid the duty;
that there was not any "non-payment or failure to pay the duty”, rather the duty was
paid, however it was paid on improper manner, the penalty cannot be imposed; that
there is no malafide intention to evade duty or to suppress facts from the department as
there was balance of around 80 lacs in the basic excise duty. that the appellant relied
orn decisions in the case of Sanjiv Fabrics — 2010 (258) ELT 465 (SC), UT Lid. — 2007
(207) ELT 27 (P&H), Kamal Kapoor — 2007 (5) STR 251 (P&H), Rajasthan Spinning &
Weaving Mills — 2005 (238) ELT 3 (SC), JR. Fabrics — 2009 (238) ELT 208 (P&H),
Thirumala Alloys Castings — 2009 (238) ELT 226 (Mad) and K_P. Pouches - 2008 (228)
ELT 31 (Del)

4 Personal hearing in the matter was held 03.07 2017 which was atierded
to by Shri K. M. Purohit, Advocate who reiterated Grounds of Appeal and submitted a
written submission dated 03.07.2017 emphasizing that the unutilized credit of cess
should be allowed to be used for payment of central excise duty in view of examples of
demonetization where the Government has given proper time to utilize or axchange
demonetized currencies and repeal of major indirect taxes where the Gavernmeant has
given way to carmry forward balance credit as on 30.06.2017 to be uiilized for GST

payment liabilities. He relied on the decisions in the case of Natco Pharma Limited —

2011 (274) ELT 438 (T). Peerless Co. — (1987} 1 SCC 424, Hyderabad Asbestos
Cement Products Ltd. — 1987 (32} ELT 28 (A.P.)

Fage Mo, 4 af 11
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FINDINGS:

5. | have carefully gone through the facts of the case, impugned order,
grounds of appeals and submissions made by (he appellant | find that the issue to be
decided in the present appeal is that whether the impugned order confirming recovery
of central excise duty for the months of Feb-2015 & May-2015, though paid from credit
of CESS account is correct or not, and whether imposing penalty under Rule B(3A) of
the Central Excise Rules, 2002 on the appellant, is proper or otherwise.

6. The lower adjudicating authority vide impugned order held that the proviso
of Rule 3(7)(b) of Cenvat Credit Rules, 2004 is clear wherein it has been specified that
the Education Cess can be utilized for payment of Education Cess and S&Hsc,
Education Cess can be utilized for payment of S&Hsc. Education Cess only and that
any deviation in this aspect would tantamount to viclation of Central Excise Act and
Rules framed thereunder. | would like to reproduce Rule 3(7)(b) of Cenvat Credit Rules,
2004, substituted by, MNotification No. 13/2005-CE(NT) dated 01.03.2005 and
Notification No. 27/2007-CE(NT) dated 12.05.2007, which reads as under-

“3(7)0) | CENVAT credit in respect of -

fi

{1

(W) the aducalion cess on excisable goods leviable under section 91 read with

section 93 of the Finance (No. 2) Act, 2004 (23 of 2004),

(a) the Secondary and Higher Education Cess an excisable goods levighle
under sectian 136 read with sechion 138 of the Finance Act, 2007 (22 of 2007);

vl
(v

{vi] the educalon cess on taxable services levietio under secion 31 read with
saction 85 of the Finance (No. 2) Act, 2004 (23 of 2004):

(via) the Secondary and Higher Education Cess on faxable services jevigbie
under section 136 read with seclion 140 of the Finance Act 2007 {22 of 2007).
and

(wil)

shall be ulilised fowards payment of duty of excise or as the case may be, of

sarvice fax leviable under the said Additional Dutes of Excise [Textiles and

Taxtile Articles) Acl 1978 or the Nabonal Calanity Confingsnt duty ieviabie

under section 138 of the Finance Act. 2001 (14 of 2001) o the education cass o f_‘j_.‘f.rw———‘

on gxcisable goods leviable under sechon 91 resd with section 93 of the ssid
Finance (No. 2) Aet. 2004 (23 af 2004), or the Secondary and Higher Education

Fage Mo. 5 af 11
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Cess on excisable goods leviable under section 136 read with sechan 138 of the
Einance Acl, 2007 (22 of 2007) or the additional duty of excise leviable under
sachion 157 of the Finance Act 2003 (32 of 2003). or the educalion cess ov
faxabis services leviable under section 91 read with section 95 of the said
Finance (No. 2) Act 2004 (23 of 2004), or the Secondary and Higher Fducation
Cass on taxable services leviable under section 136 read with section 140 of the
Einance Act, 2007 (22 of 2007), or the addittonal duty of gxui-2 leviable under
sacton B5 of the Finance Act, 2005 (18 of 2005 respectively, on any final
products manufactured by the manufacturer of far payment of such duly on
tnputs themselves, i such inputs are removed as such or affer being partially
processed or on any ouipul Sarice

whﬂf for_payment E.ELMLH&E

Education Cess gn excisable goods or for the payment of the Secondary angd
Higher Educafion Cess on taxabls senices.”

{Emphasis supplied)

6.1 | find that 1% and 2™ proviso to Rule 3(7)(b) of the Cenvat Credit Rules,
2004 clearly provide that credit of Education Cess and credit of S&Hsc. Education Cess
on excisable goodsitaxable services can be utilized for payrient of Education Cess and
S&Hsc, Education Cess only on excisable goods/taxable services. The proviso to Rule
3(7)(b) of the Rules ibid, were not amended or rescinded by the Central Government till
Cenvat Credit Rules, 2004 was in force. Therefore, the contention of the appeliant that
the said interpretation of rules was valid until the announcement of Budget-2015 only
and not after is not correct. The contention that once the levy of both the cesses is
withdrawn, the question of utilization and restrictions put thereupon have also become
redundant. appears incorect conclusions. It is well-settied principle that if a statute
provides for a thing to be done in a particular manner, then it has to be done in that
manner and not in any other manner. The reading of the provisions of Rule 3(7)(b) of
the Cenvat Credit Rules. 2004, reveals that the wordings used there in is very clear and
there is no reason to read the said provision in any other manner to conclude that the
appellant is entitied to utilize accumulated credit of Education Cess and S&Hsc.
Education Cess towards payment of central excise duty after budgetary changes made
in 2015. Therefore, | find that the arguments of the appellant are devoid of merits.

6.2 The Central Government wvide MNotification No. 142015-CE and
Notification No. 15/2015-2015-CE, both dated 01.03.201% exempted all goods from

Page No. 6 of 11
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whole of the Education Cess and S&Hsc, Education Cess leviable thereon. The Central
Government issued Metification No. 12/2015-CE (NT) dated 30.04.2015, which reads
as under:-

6.3

2 inthe CENVAT Credit Rules, 2004 (hereinafter referred fo as the said rules),

in rule 3, in syub-ryle (7), in clause (b), after the second proviso, the fallowing shail
be substituted. namely -

“Provided aiso thal the credit of Education Cess and Secondary ang Higher
Educalion Cess paid on inpuls or capial goods regeived in the factory of
- - | = o m - e P

L LTE WEIeT, g o e

Provided also that the credit of balance fifty per cent Education Cass and
Secondary and Higher Education Cess paid on capital goods received in the
factory of manufaciure of final product in the financial year 2014-15 can be
utiized for payment of the duty of excise specifiad v the First Schedule fo the
Excise Tanff Act

Frovided aiso that the credit of Education Cass and Secondary and Higher
Education Cess paid on inpul services received by the manufacturer of final
product on or after the 1s! day of March, 2015 can be utilized for payment of the
duly of excise spacified in the First Schedule to the Excise TanT Aot "

{Emphasis supplad)

CBEC vide letter D.O. F No. 334/5/2015-TRU dated 30 04.2015, has also

clarified that:-

{1} Rule 3{7)ib) of the CCR, 2004 has been amended so as to allow
utiisation of credit of Education Cess and Secondary & Higher Education Cess
for payment of basic excise duty in the following situations -

a Education Cess and Secondary & Higher Education Cess on jnputs or

capital goods received in the factory of manufacture of final product on or gier
the 1st day of March, 2015,

b. Balance 50% Education Cess and Secondary & Highar Education Cess
on capital goods recelved in the factory of manufacture of final product in the
financial year 2014-15, and

c Education Cess and Secondary & Higher Education Cess on input

sarnvicas received by the manufacturer of final product on or after the 181 day of
March, 2015.

(Emphasis supplied)

Page No. 7 of 11
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6.3.1 In view of above, the appellant contention that accumulated Education

Cess and S&Hsc. Education Cess on inputs received in the factory of manufacture of
final products even before 01.03.2015 can also be used for payment of basic excise
duty after 01.03.2015 is legally not correct/tenable,

6.4 The Hon'ble Bombay High Court in the case of Greatship (india) Pvt. Lid
v. Commissioner of Service Tax, Mumbai-l, 2015 (39) STR. 754 (Bom.) on the
principle of interpretation of Taxing statutes observed as -

34 It would thus appear that it is seftled posivan of law thel in taxing slatule, the
Courts have to adhere to fiteral inferpretation. A! lirst instance. .he Court is reguired fo
examine the language of the statufe and make an attempi to denve iis natural maaning.
The Court interpreting the statute should nof proceed fo add the words which are not
found in the slatute It is equally seffied thal iIf fthe person sought lo be taxed comes
within the letter of the law he must be taxed, however, great the hardship may appear fo
the judicial mind ta be On the other hand, if the Crown seeking o recover the fax,
cannot bnng the subject within the lefter of the law, the subject is free, howevar
apparently within the spirl of law [he case mgh! otherwise appear fo be. If is further
seltled that an equitable construction, is nol admizsible in a laxing statute, wherne the
Courts can simply adhere fo the words of the stafute If is equally settied that a taxing
slatute is required o be stnctly construed. Corinon sense =pproach, equity logic,
ethics and moraiity have no role to play while intevpreting the taxing slatute. It is equally
Ssified thaf nothing 1s to be read in. nothing is to be implied and one is required 1o look
fairdy at the language used and nothing more and nothing less. No doubt there are
certain judgments of the Apex Court which also holds that resor fo pumposive
consiruction would be permissible in certain sduation. However, f has been heid that
the same can be done in the iimifed fype of cases where the Court finds that the
language wsed is 50 obscure which would gnwve wo different meanings, one leading o
the workabiily of the Act and another to absurdity. ”

6.5 The Hon'ble Apex Court has already settled legal position that the law
must be Interpreted the way it is stated and conditions must be followed.

DHARAMENDRA TEXTILE PROCESSORS - 2008 (231) ELT 3 (5.C)

15 an edict of the legisiature - Language employed in statute /s determinative fsctar of
legisiative infent

PARMESHWAR SUBRAMAMI 2008 (242) ELT 162 (S C.)

interpretatian of statutes - Legislstive witention - No scors v court o underiake
exercise lo read something into prowisions which the legisiature in #s wisdom
conscrously omitted - intention of legisiature fo be gathered from language used where
tha language is clear - Enlanging scope of legisiation or legisiative mfenhon not the
duly of Court when language of provision is plain - Court cannol rewrite legiziation as it
has na power fo legislate - Courts cannot add words 1o & stalule or read words info it fﬁ\\,'r\,da

which are not there - Court cannol comect or make assumed deficiency when words ; """f
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are clear and unambiguous - Cowrds to decide whal the law 5 and not what if showd

be - Courts o adopl construction which will carry oul obvious intenticn of legisiature

6.6 The Hon'ble Bombay High Cowl has also oecided that hardship can't
brought to interpret the rules/law differently.

NICHOLAS PIRAMAL (INDIA) LTD. - 2008 {(244) EL.T. 321 (Bom.)

Intevpretation of statutes - Hardship, relevance in consiruction of rule - Hardship
Cann i @i o-by {0 la of the il i YOS -

cannol result in departing from normal nue of construction. - The rule must ardinaniy

D& read in IS hteral sense UHESS it gives risa fo an ambiguity - absurd resulls

Statufory provisions - Rules when not absurd or urjus! - Not passible for Legislature o
conceive every possibie difficully - Provizion or rule can occasion hardship fo a few,
that cannot result iri rule being considerad as absurd or manifestly unjust - Hardship or
Greaking down of the rule even o 4 happens in some cases by ifself doas not! make the
rufe bad unigss the rule iself cannot be made oparative,

T. The appellant has relied on a decision in the case of British Airways PLC
— 2002 (139) ELT 6 (SC}), however, | find that in this case, the Hon'ble Apex Court
decided whether penalty under Section 116 of Customs Act, 1962 would be imposable
upon the carrier of the conveyance or not, which is nol the case here. The Hon'ble
CESTAT (Larger Bench), Mumbai in the case of GTC Industries Ltd. — 2008 (12) STR
468 (Tri.-LB) decided whether the services provided by the outdoor caterers in the
canteen of the manufacturer is input service, in respect of which credit can be taken by
the manufacturer, the decision in the case of Zenith Spinners — 2015 (326) ELT 97
(Guj.) whereby the Hon'ble High Court of Gujarat, held Notification No. 10/2004-CE(NT)
dated 03.06.2004 issued under Rule 19 of Central Excise Rules, 2002, ulira-vires,
wherein it has been prescribed that goods must be exported under bond if
manufactured from goods procured duty free Lider Notification No. 43/2001-C_E(NT)
dated 26.06.2001, which are distinguishable on facts and circumstances of the present
case. The decision of Hon'ble High Court of Gujarat in the case of Madhusudan
Industries Limited = 2014 (308) ELT 54 (Guj.) dealt with the issue of utilization of
accumulated money credit. The decision of Hon'ble High Court of Gujarat, Ahmedabad
in the case of Omkar Textile Mills Pvt. Ltd. - 2010 (262) ELT 115 (Gu).) and the
decision of Hon'ble CESTAT, Mumbai in the case of SV, Business Pvt Ltd. — 2007
(220) ELT 443 (Tri.-Mum.), ordered that deemed credit earmed by the appellant before
withdrawal of deemed credit scheme, could not lapse. The appellant has also relied on
decision in the case of Srikumar Agencies — 2008 (232) ELT 577 {SC) wherein Hon'ble
Apex Court decided whether the printing on the package is merely incidental or primary.
The above referred decisions, reiied upon by the appellant carry different facts and

circumstances and therefore, ratio of the said decisions cannot be made applicable. |
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also find that in the decision in the case of Srikumar Agencies ibid, held as under:-

‘4, Courts should not place reliance on decisions withoul u'l!s:ussmg as o guw the

Observalions of Courts ame neither fo be read as Euclid’s thearems nar 83 provisions of
the statufe and that too faken out of their conlext These observalions must be nead in

the contexf in which they appear to have been sfated Judgments of Courds are nat 1o
be constrped as statutes To interpral words, phrases and provisions of a sfafule, if
may become necessary for judges fo embark info lengthy discussions bul the
dizcussion is mean! o explain and not to define. Judges interpret statutes, they do nol
interprat judgments. Thay nterprel words of sfalutes thewr wards are nof fo be
interpreded as slalutas

7.1 In view of the aforesaid facts, | find that the appellant cannot utilize credit
of Education Cess and S&Hsc. Education Cess accumulated before 01.03.2015,
towards payment of central excise duty on excisable goods as per provisions of Rule
3(7)(b) of the Rules ibid.

8 The wrong utilization of credit of Education cesses towards payment of
duty resulted into short payment of duty as held in the impugned order and hence the
appeliant is liable for penal action under Rule 8 (3A) of the Central Excise Rules, 2002.
| find that the Central Government substituted the provisions of Rule 8(3A) of the
Central Excise Rules, 2002 vide Notification No. 19/2014-CE(NT) dated 11.07.2014,
which reads as under-

34} [f the sssesses fais o pay the duly declared as payable by him v the
retum within & panod of one month from tha due date, then the assesses is iabia
o _pay fhe penaity af the rate of one par cant an such amount af the duty not
paid, for each month or part thersof cafcuiated from the due date, for the period
during which such failure continues. ”

(emphasis supplied)

8.1 The provisions of Rule 8(3A) of Central Excise Rules, 2002,
referred above, states that in the event of failure of payment of duty within a
period of one month from the due date, then the assessee is liable to pay the
penalty @ 1% on such amount of the duty not paid, for each month or part
thereof calculated from the due date. Since the appellant has wrongly utilized
credit of Education Cess & S&H Education Cess towards payment of duty, the
same cannol be validated and the same tantamount to short payment of
Central Excise duty payable for the months under reference. Therefore, the
appellant rendered themselves liable for penal action under Rule B(3A) of the
Central Excise Rules, 2002 and accordingly, | uphold the immugned crder,
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