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TqE ftfc, 3{rTfi (aqq, uu-+tc rqRT crtd I
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3rc{ 3rtsffii nqET srgff/ scrg€i sdrrfi 3rE.€, idrq sf,,I( E6'/ *dr+{, {rd-+td / drsfrrrt / aiiiqrql r-aRr 3q{RBd qrft

{ sraYr * {G-ar /

Arising oul of above mentioned OIO issued by Addilional/JoinvDeputy/Assistanl Commissioner, Central Excise / SeNice Tax,

Rajkol / Jamnagar / Gandhidham :

& cffiI tfiI arrl qd rrdr /Name & Address of the Appellant & Respondent :-

M/s. Shri Pravinbhai Bhagwanjibhai Marvania Director of M/s, Soham Papers P.

Ltd, Lakhdhimagar (Navagam) Road, At Lilapar, Morbi-363641

rs 3flir(3rfr-d) t afud +l aqfu ffifud dfti, ,i 3trgff wErsrft / erfufi{sr & sxrT 3{fi-d aqt 6{ ssidr tt/
Any person aggdeved by this Order-in-Appeal may file an appeal to the appropriate autnority in the lollowing way
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rf6 I.d-sEr6{ sffic Trclftn{ul- + qfr 3rqrn, ad{ 
'flrd 

?.16 sftfr{n ,19,{4 *I trRT 3sB *
3iart-d"!ri ird r'tufi-{E: rgga +r ftT 86 * 3rd4'i ffiGd 3.116 €r ;r E6-s t r/ -
Appeal to Customs, Excise I SeNic€ Tax Appellale Tribunal under Section 358 of CEA, 1944 / Under Seclion 86 of lhe
Finance Act, 1994 an appeal lies to:-

a?fr6{ur {elfd t IEFE s-rfi EIs-a tfrI 3i-6, +dlq 3?qEa T6 lri tdr6{ 3Iqrdrq arqlfufisr fi frr}s fr6, t€ air d
2. JI{. +. T.fr. 4i t-ddr, st +l 3l'll dllFq r/

The special bench of Cusloms, Excise & SeNice Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relaling to classification and valuaiion.

lcir€ cnrdd 1(a) ii {f,rq 4q xffi + 3r rdr r}c srff r{rd ffar q-*. irfiq rflr{ ?|ffi (.E +dr6{ xffiq arqrfufiur
(k) + cRi{s at'frq fi?rl. , <irfrq ra, {(ErS r{ s'{rdt 3rdfi.ardr(- 61 €r srt't ErGr''1/
io the West regional bench of Customs, ExcGe & Service Tax Appellate Tribunal (CESTAT) at, 2nd Floor, Bhaumali Bhawan,
AsaMa Ahmedabad in case of appeals other than as menlioned in para- 'l(a) above

3rffiq Fq1qla-6{sr * sftT 3rff-d rEd 6ri i frq idq racE 116 (3{+ ) F-{firf,&, 2001, + ffT{ 6 t, 3ia4d ftfffd l6E
zrq cqr EA-3 sr qrr crdqr a rq dr srar qrr6q I a4r g +q i 6{ \.6 cia 4 grq, Edr ricrq r|F q;r eia ,qrfr 6I aFT

rik a7l[qr zrqr qfltdr, {cq 5 drs qr rst Fr, 5 ilr€r 5qq qr 50 dr{3'rqq d6 3flirr 50 dr{I scq tl3{fu6 t ai fifilr: 1,0001
rc-i. 5.9967- r{q }:Idr 10.000/- 5q} 6r hqlira fir 116' Er cF s; rf, 6tt Ftnfr-a frq 6r {Jrdrd, €dfud 3rffiq
arqr?+,{ur fi rrsr * s6I{6 {fr€cR i arff t is$ rfi {68-d-s at{ * t+ reRr srt ffid *r grE +aRT frqr drar qGq 

r

irifua irtE 5r rl,rarf,, *{ & ,{ rqr f Ftdr qGq iEi t ifua ffifrq arqrfu+rur Ar mor Rra i t erzr :ntsr td ]is{) +
Rq 3n}{ -c-{ +''€rq 50or rqq 6r frqifrd rji'6 qffr 6rdr 6tn u

The appeal to the Appellale Tribunal shall be filed in quadruplicale in form EA-3 / as prescibed under Pule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
'1,0001 Rs.50001, Rs.10,000/- where amount of duty demand./interest/penalty/refund is upto 5 Lac.,5 Lac to 50 Lac and

above 50 Lac respeclively in the Iorm of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
seclor bank of the place where lhe bench of any nominaled public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 5001.

3rq-dra qrqrB'-6{ur i vqrT irff{, Ea sBE-cq, 1994 6I qRr 86(1) * 3ia-,tfr *drfi{ FqFErfr, 1994, + h-q{ 9(1) +, Ed
ffqift-a cc-{ S.T.-5 i qR cfriii ,i Ar m sA,zh r"d f,s* qFr frs 3{ra!r i fd5c ar+a fr zrfr d. TFAr cfr sq i dara +t
(rdri t ('6 cfr rfrrFrd 6ffi q!i69 3ik ETt t Fff t 6fr (.6 cfr * vu, r5r n-dr6{ *1 efrr ,srs 6r d'{ :rtr asnqr zrqr
qdar, rcq 5 s sr rst lFff, 5 drs rc'q qr 50 drq rc( ai6 3lqin 50 ars w('t nfuo t ai *"g!r: 1,000/" Tqi, 5,000/-
*?t :t-'rsl to.ooot 5qi +r Fqtt-a as, ?f6 *r cfr TiTrfr 6tt GEnFd et6 6r Eftrd, d-dE-d 3rfdfs qrh+rq *t rngl s
s6r{n {E-€er{ *' arff t fufi fr ffdffi af, t f6 rdEI srtl tqris-{ tt grqq EiRr i6cr srf,r qrffi' | +iif}a BItg sr flrard.
+5 *r ,fi snqi d 6tdr qrGc r6i ffid 3r{rdrq arqrfufi{lr Ar {nqr Rrd t t Frrra yri:r (€ 3nt{) + frq :ria-ra-"rr * srq
500/- dcq 6r Atl1fta g6 frxr 6rdT EYqr t/

The appeal under sub seclion (1) of Section 86 of the Finance Acl, 1994, to the Appellale Tribunat Sha[ be fited in
quadruplicale in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against {one of which shall be cerlified copy) and should be accompanied by a fees of Rs
1000/- where the amount of service tax & interesl demanded & penalty levied of Rs. 5 Lakhs or less, Rs.sOOol whcre the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fity Lakhs,
Rs.10,0001 where the amount of service tax E inieresl demanded & penalty levied is more than fifty Lakhs tupees, in the
form of crossed bank dlafi in favour of the Assislanl Regislrar of lhe bench oI nominated Pubiic Sector Bank of the place
where the bench of Tribunal is siluated. / Application made for grant of slay shall be accompaflied by € fee of Rs-500/-.
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(i)

(ii)

(c)

tra sftfrTff, 1994 +r fir 86 *t 3q-lrRBii (2) \'d (2A) * rT4a rt fi ?rS sffr, +{rfi'fure-dr&, 1994, + fr{s 9(2) w
9(2A) * 6 Fqlta cEr s.T.-7 * + sr siifr !?i r{+ srq 3rlg.fi, Adq riqra Efi 3nr4r srgF (sfu, Artra reE T6
6-aRr crfod $ral[ fi qfdqt frdrd 6t (rdr' t !E qfr errFra 6lft qrldT) 3itr JE.ft 

-dRr 
Fdr{6 3rrgfr 3{q-fl scrgfr, adq

rflr{ g6/ +dr+r, d 3{ffiq aTqlft-s{q $l 3irird r$ Fd ry h{rl li srd 3{rhr 4t cfr fr sPI l'{iTx srfr dFt r /

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed

under Rule I (2)'& 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cenified copy) and copy of lhe order

passed by the Commissioner authorizing lhe Assistanl Commissioner or Deputy Commissioner of Central Excise/ Service Tax

lo file the appeal before the Appellate 'fribunal.

(i)

*aT r|6, tdrq r{E 116 vd €-crfi 3r{rdrq crtufisr (teq +' cfr 3rffii + Ernd d'irfrq rfll{ qffi 3{ftfr{fr 1944 A
rrRr 3i('s + rr*a + '+ ffiq Jrftfrqq, 1994 €r fir 83 + 3iafd d-crs{ +t ff 

"r{ 
6i ,6 t, Ai 

"ra* 
+ cF 3{qr&q

crfufi{Er i 3rftd 6{t aEq rflr{ qEitrdr Er airT *, 1o efrrrd (10%), Tq qi4 r'd' Extar fudlfea t, qr 
Edrdr, r< +.ro gdrar

FdETEJ t, fi a-rrar fuqr dr(', drd i*'gs trRr t iidlrd ffr fr e Er& 3rSRd ic {1$ rq 4"{)3 (qq t }fufi a 6ir- +#q riqr( g-6 (,ii +drs{ } :ialta 'ei?r frq ?rs ?16" n frE ?nft-d t
(D lrRr tl S +, Sidrtd r6ff
(ii) #d {r fi ff,r5 rlnd nft
(ii0 H{ frFr ffi i A-{q 6 + 3iTJtJ tq {nn
- alli q6 16 gs rrFr + el4rrld ffic (i. 2) 3rfufrlrs 2014 + 3{rifi t {* 16S 3{ffi $ffi + qmr fuqlntfd
el,ra rr$ lii 3rffd +t arq rfi nu

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made

applicable to Service Tax under Seclion 83 of the Finance Acl, 1994, an appeal against this order shall lie belore the Tribunal

on payment of 10yo of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

dispule, provided the amount of preieposil payable would be sublect lo a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, 'Duty Demanded" shall include :

(i) amount determined under Seclion '11 Dl

(i0 amount of erroneous Cenvat Credit taken;

(iii) amounl payable under Rule 6 of the-Cenvat Credit Rules

- provided further that the provisions of lhis Section shall nol apply to the stay application and appeals pending before

any appellate authority prior to the commencement of the Finance (No.2) Act. 2014.

rr{d sr6[{ 6l sd0nq gri(a :

R.vision eoolic;tion to Govomm€nt of lndia:
rs nra{ +r'FdtFor crfu+T FrEftBd Er{i{r F. 6;rq 

'Fr{ 
erffi vfufr4ff, 1994 # rrEI 35EE F qqF qfff6 fi 3rflid ir{{

sa-s. firrd st+'{, c-;rtHsr 3ri{d io6, ft-a r*r+q, rrue t*'7r, qt!fr iG-fr, dr{d ac raa. *F{ Frf. ai trcff-110001, 6t
R'qr drar qGqt / -
A revision application lies to the Ljnder Secretrary, to the Governmenl of lndia, Revision Application Unil, Ministry of Finance,

Department of Revenue, 4th Fioor. Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the

CEA 1944 in respect of the following case, governed by first proviso lo sub-section (1) of Section_3s ibid:

qE Frd a ltlt ;I+-sIa a xrF fi. Fr 46€rf, fu$ xrf, +T fu-$ sI{sH q s'gR 116 6 crf{Efr + affid cI ffi 3rar 6l{q]a q
mi f+t r'+ rsR'T6 t {qt:im At-vnirra * st{d. cr Bffi risn {d ii qr rsn+ ri Fra s q+isrq t st{a. ffi 6rrqr} qr

ftfr dsR !i6 fr mi * ai a i xird d-u

ln case of hny loss of gtods, where the loss occurs 
'n 

transit from a factory to a warehouse or to another faclory o. from one

warehouse to anolher during the course of processing of the goods in a warehouse or in slorage whether in a factory or in a

warehouse

firfd + ar6{ F€S nE qr f{ +t Fr+d fi{ G erd 4 frffiq i cSf,d 6€t nrd c{ frir G affiq 
'flr{ 

g'.6 * gE (ft€ +
{rFn t, + :T.a e qrE{ f+.S {rE ql al-{ B} Gdlf, 6I as tr /
ln case of rebate of duty of excise on goods exponed to any country or terrilory outside lndia of on excisable male al used in

lhe manufacture of the goods which are expo(ed to any country or lerritory outside lndia.

qE varq af6 Er trrdrfi fuq kf,r frIfd +, qr6{, alTa qr trrfr s} ard fua l6q[ ,rcT tl /

ln case of "goods eiported outside lndia exporl to Nepal or Bhutan, wilhout paymenl of duly.

EaFa.a rard t rard.d sr6 s rrrrd'rfr ifu' d 
'Ira 

A.gr. ts rftF-4Jr (ii ts* Eft-d Erdlrd t Fd ara fi,r+ t 3it{ t$
3irFr + lic€ (fu +'6dRr E# 3rtufrrn (a. )). tsge & tntr tos * rdrn fr{a +r a$ afto:ruEr sqrq1frft q{ qr Er6 *
crfud l6c lrt tri
Credit of any duty allowed lo be utilized towards payment oI excise duty on final products under lhe provisions of lhis Acl or

lhe Rules m;de ihere under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.

109 of the Finance (No.2) Acl, 1998.

3q{t€ 3lri{d 8I E} cfrqi Etrd ri@r EA-8 t, "i *r adq 
'EE;T 

q6 (xqrfi) frqnrr&. 2001, i frqn I +-nTd-d EFfte t,
-":#ri*slwr-+3nri+3idJid*r{IrfrqGqrsq,f€rrd-d+inqA.e.rrtrray{l-dJnilrffAcfrqisara#arfr
ffi',r-*" ei +-a" r*.c'sr4 ilRiff{ff tgl+ * tnn 35-EE * Taf, ffuiftf :;a +' r6l{rft + €Es + at{ q{ TR'6 #I qff

riT.i +r rffi sG\'r i -
The above apptication shall be made in duplicate in Form No. EA-8 as specified under Rule, g oI Central Excise (Appeals)

Rules, 2OOl wilhin 3 months from lhe date on which the order sought to be appealed against is communicated and- shall. be

accompanied by two copies each of the OIO and Order-ln-Appeal. lt should also be accompanied by a copy of TR-6 Challan

evidencing payment ot prescribed fee as prescribed u.der Seclion 35-EE of CEA, 1944, under Major Head of Account.

rdtl!ffor 3rr'd-4a t srq ffifuf, ffinft-a {i4 8r 3l{r{al *r iffi sG(' I

;Ei +; ,"" lqi drq Ect ; 3sS qiT ft a scq ZOOI- 6r ryrdra l+qT rrIE 3itr qE *iara r+q \.fi drs 6qn t rqra d dl

6Ei 1000 -/ 6r srrdrfi kqr Brq I

The revision appic€iion shall be accompanied by a fee of Rs.2OO/- where the amount involved in Rupees One Lac or less

and Rs. 1O0O/- where the amount involved is more than Rupees One Lac

ae <F 3nln * s-J Efr 3na{t 6r sqrall t al qsfi {f, 3lrelr + hq TF 6r {4:Ild, sqj,F a4 t f+qr drar Elfatl 5ff a:{ +,

a* ir. * *r ftqr qS 6r* t qlA + frq qqFrF yffitu aerfofiq # \'6 sirs qr *-f.q sr+I{ 6i En 3r+6d itsqi srdT F i /
in cise, it ttre order covers various numbers of o.der- in Original, fee for each O.l.O. should be paid in the aforesaid manner,

not withstanding the fact that the one appeal to the Appellani Tribunal or the one application to ihe Central Gov1. As the case

may be, is filba 1o avoid scriptoda work if excising Rs. 1 lakh fee of Rs. 100/- for each'

qqrq?tfufr arql{q ?rtr 3lfr 
-fi-{ff, 

1975, & sEqdt-l i 3r{${ {d 3{re{ lii txJ,ia srarr fi efr qt Bqlfi-a 6'50 5qt 6I

arqmq cr6 ftfuc Ein Etdr qrF('t i
One copytot application or O.l.O. as the case may be, and the order of the adiudicating authorily shall bear a coun fee stamp

of Rs. 6.50 as irescribed under Schedulel in tems of the Coun Fee Act,1975, as amended'

fiEr 91mi. andlc a-iq1a srEi sd n-4r6a sqrdrq a,rq1ftqi{ul (616 Eft) ffi, ',rtr; affia lrd 3ra {iaFrd slrdt q;i

ffia -c* ara ar* # :it :t tzra 3rr+F-d Bqr aldr tl /
Attention is also invited to lhe rules covering these and other related matters contained in the Customs, Excise and Service

Appellate Tribunal (Procedure) Rules, 1982.

=q :rffiq clftErtl + 3rfid EIEfi 6r) t ffid Eqrq-6, R"qa 3lt{ d1-irdq crcqrd' i R(', 3{q-dFfr ElrFtq a-{qr5'

www cDec.gov.ln +l q{9 ti$d 6 | t

ior ttre etiUorate, detailed and latest provisions relating to filing ot appeal to the higher appellate authority the appellant may

refer lo the Departmenlal website www.cbec.gov.in
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(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

(G)
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Appeal No: V2l'1 05/RAJ/2016

ORDER I N APPEAL:

shri Pravinbhai Bhagwanjibhai Marvania (hereinafter referred to as ,the

appellant'),

(Navagam)

Director

Road, At:

of M/s.

Lilapar,

Soham Paper Mills private Limited, Lakdhirnagar

tt/orbi-363641(a manufacturing unit and hereinafter
referred to as "M/s. soham") had fired the present appear, against the order-in-original
No. 26lD/2015-16 dated 28.00.2016 (hereinafter referred to as ,the 

impugned order,)
passed by the Assistant commissioner, central Excise Division, I/orbi (hereinafter

referred to as 'the lower adjudicating authority,).

2 rhe facts of the case in brief are that the search operations carried out by
the Department on 17.07.2012 at M/s. soham paper Miils private Limited, Morbi
revealed that M/s" soham had received totar Rs.72,66 ,g26t- trom M/s. Gajanand
Packaging, lr/orbi for duprex board without discharging centrar Excise Duty. Further
investigation carried out and many statements recorded, which culminated in issuance
of show cause notice No. rV/03-10/DrDct2o14-1s dated 1 1.02.2016 to A//s. soham
as well as the appeilant and others. IM/s. Soham had made payment of Rs.
4,58,1801- against the central excise duty demanded along with interest amount of
Rs. 5,371l- and penalty @ 1io/o amounting to Rs. 68,727 l- on 21 .07.2012 and
09.08.2012 and thereby vide their retter dated 03.03.2016 taking immunity under
provisions of Section 11AC(1xd) of the Act read with para ii to Explanation _ 1 to
Section'l '1AC of theAct as amended and substituted w. e. f. 14.0s.201s by section
94 of the Finance Act, 20'r5. The scN was adjudicated by the rower adjudicating
authority vide irnpugned order, wherein ail the proceedings in respect of the duty
demanded under section 1lA(4) of the Act, interest under section 11AA of the Act
and penalty under section 11AC of the Act against M/s. soham have been
concluded but imposed a penarty of Rs. 40,000/- under Rure 26 of the centrar
Excise Rules, 2002 (hereinafter referred as "the Rules,,) upon the appeilant and

others.

3. Being aggrieved by the impugned order, the appeilant fired the present

appeal on the following grounds:

(a) The lower adjudicating authority had granted personar hearing onry to M/s

Soham and not the appellant i.e. violation of natural justice.

fOrr\ ('

a1w+
h)
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(b) M/s. soham had arready paid the entire amount of centrar Excise Duty,

lnterest and Penalty as applicable within prescribed time. The imposition of penatty

under Rule 26 of the Rules on the appellant should be set aside for which they placed

reliance upon following case laws:

€ ri

rr\ile01*

(i)

(ii)

(iii)

(iv)

(v)

FINDINGS:

Vikas Garg - 2014 (306) E.L.T. 94 (p&H).

Nirmal kumar Agarurat - 2013(298) E.L.T. 51(Tri-Det.)

Anand Agarwal - 201 1 (2BB) E. L.T. 90(Tri.-Det.)

Tikam P. Bhojwani - 201 1 (27 2) E. L.T. 88 (Tri-Ahmd. )

Raman Gandh i - 20 1 5(323) E. L.T. 579 (Tri.-Det.)

(c) Rule 26(1) of the Rures has been amended vide Notification No.08/2016-

central Excise (NT) dated 0i.03.2016, which does not allow imposition of penalty under

Rule 26 in such cases.

4. Personar Hearing in the matter was herd on 27.06.2012. shri Vikas Mehta,

consultant, appeared on behalf of the appellant and reiterated the grounds of appeal.

shri Vikas lVlehta drawn attention towards Notification Br2o16-c.E. (N. T.) dated

0110312016 in support of their case and requested to allow the present appeal by setting

aside penalty on Shri Pravinbhai Bhagwanjibhai Marvania.

5 l have carefuily gone through the records of appear memorandum

including impugned order and the documents submitted by the appeilant during
personal hearing. The issue to be decided in the present appeal is as to whether the

appellant is liable to penalty under Rule 26 or otherwise.

6. I find that the lower adjudicating authority has observed that IV/s. soham
through the appellant had adopted modus operandi to clear excisable goods without
payment of central excise duty and hence penalty under Rule 26 of the Rules is

justified. However, it is also a fact that M/s. soham had paid the entire amount of
central Excise Duty, lnterest and penalty as applicable within prescribed time and

before issue of SCN.

6n( (]dru
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5

7 - I also find that entire proceeding against IV/s. soham have been
concluded vide impugned order by granting them immunity under provisions of
Section 11AC (1) (d) of the Central Excise Act, 1944 read with para (ii) to
Explanation - 1 to section 11AC of the centrar ExciseAct, 1944 substituted w. e. f.
14.05.2015, which reads as under:

"11AC. (1) The amount of penatty for non-levy or shortJevy or non_payment or shorl-
payment or erroneous refund shatt be as foltows:_

Appeal No: V2l1 05/RAJ/2016

(Emphasis supptied)

(a)

(b)

(c)

(d) where any duty demanded in a show cause notice and the interest payable
t!?r1on uller segtion 11AA, issued rn respect of transactions referred to in clause(c), is gai! within thitly days of the communication ot snow cause notice, the
amount of penalty liable to be paid by such person shatt be nteen percent. otinl
luty. demanded, subject to the condition that sucn reducea penitiy
is a. t.s9 yai! within the period so specified and att proceedings in respeci ot inL
said duty, interest and penalty shatt be deemed to be concludec!;

(e)

(2)

(s)

(iil . ... .. . .

Explanation 2.-

Explanation 1.- For the removat of doubts, it is hereby declarecl that_

(i),any case of non-revy, shoftrevy, non-payment, shotT-payment or erroneous refund
where no show cause notice has been issued before tne iaie on which the Finance Bii,
2015 receives the assent of the president shal be governed by the provisions or se"iiii
11AC as amended by the Finance Act, 2O1S;

(ii) any case of non-levy, shoftJevy, non-payment, shott-payment or erroneous refund
where show cause notice has been issued'but an order determining duty under sui-
sectian (10) of section 11A has not been passed before the date on which the Finance
Bill' 201 5 receives the assent of th e president, shal be erigibte to ctosure of procei,e,iingson payment of duty and interest uni"t
the.proviso to ctause (a) of sub-s.ection (1j or on payment of duty, interest 

"nd 
pinitty

under clause (d) of sub-section (1), subject to the condition tnai me payment of dity,
interest and penalty, as the case may ie, is made within niiy d"y, from the date on
'ithich lhe Finance Eill. 2015 receives the assent of the presideni;

,nr\r'
illil$fi?

-ry(
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Appeal No: V2l1 05/RAJ/2016

7.1 Para (i) to Explanation - 1 to Section 11AC of the Central Excise Act,

'I 944 makes it very clear that in the event of proceedings where no show cause

notice has been issued before the date on which the Finance Bill, 2015 receives the

assent of the President shall be governed by the provislons of Section 11AC as

amended by the Finance Act, 20'15.

7.2 lt is a fact on record that the impugned SCN had been issued on

11.02.2016 i. e. after the date on which the Finance Bill, 2015 received the assent of

the President (14.05.2015) and therefore, the provisions of para (i) to Explanation 1

to Section 1'1AC of the Central ExciseAct, 1944would be applicable instead of para

(ii) toExplanation'1 toSection11ACof theCentral ExciseAct, 1944asheldbythe

lower adjud icating authority.

B. Section 11AC of the Act was amended by the Government, as it evident

from the amended provisions, to reduce litigation in penalty related cases and

assessees were given opportunity to settle their tax disputes and get the proceedings

closed on payment of duty, interest thereon and reduced penalty @ 15% of duty within

specified period. I find no penalty is imposable against the appellant under Rule 26 of

the central Excise Rules, 2002 when the main noticee i.e. I\4/s. soham paper Mills pvt

Ltd. had paid duty along with interest and penalty at appropriate rate and the entire

proceedings have been held to be concluded in terms of Section 1 1AC (i )(d) of the

Central Excise Act, 1944. The judgement of the Hon'ble High Court of punjab and

Haryana in the case of Vikas Garg reported as 2014 (306) ELT 94 (p & H) is squarety

applicable in the present case, wherein the High Court has held -

"6. We do not find any merit in the said argument. Once the proceedings against the
firm stand concluded, penalty proceedings against paftners of the firm cannot continue as
Rule 26 of the Rules is not an independent provision but has to be read with section 11A
of the Act. The fin has satisfied the due of the Revenue, therefore, the imposition of
penalty under Rule 26 of the Rules are not justified."

B 1 l also rely upon the decision of the Hon'ble CESTAT in the cases of Abir

steel Rolling Mills reported as 2013-TtoL-1O48-CESTAT-DEL and vtp TNDUSTRTES

LTD reported as 201S-TloL-1931-CESTAT-AHM, wherein the same view has been

held.

It is also on record that Rule 26 of the Rules has been amended vide

rr l+1wt

6

I
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Notification No.08/2016-central Excise (NT) dated 01.03.20.16 atparuT,which reads

as follows

7. ln the said rures, in rure 26, after sub-rure (1), the folrowing proviso shall be insefted, namely._

10. lt is on record that the proceedings vide scN dared 1i.02.2016 in respect

of duty, interest and penalty for the main notice i. e. IV/s. soham were treated as

concluded under clause (d) of section i lAC(1) of the Act vide the impugned order

dated 28.03.2016, then the appellant was not required to be imposed penalty under

amended Rule 26 of the Rules. since full duty, interest and penalty had been paid by

M/s. soham and their proceedings were treated as concluded and no appeal has been

filed by the department against the impugned order, penalty against the appellant shall

also be deemed to be concluded as per amended Rule 26 of the Rules.

11. ln view of above facts and circumstances of the case, r ailow the appear

and set aside the penalty imposed on the appellant under Rule 26 of the Rules.

7

t?

12

Bv R.P A .D

To,

Copv to:

4/{\U

sffi {dr{T E-$fiat:rfro +l Bcdrrr jrd..-+-d dftfi fi fuqr anr tr

The appeal filed by the appellant stands disposed off in above terms.

$qR:iatc)
trl f.tJ,+

3n5fd (3T+tr)

1) fhe Chief Commissioner, CGST & C. Ex., Ahmedabad Zone, Ahmedabad

?) It " 
Commissioner, CGST & C. Ex., Rajkot Commissionerate, Rajkot.

3) The Assistant Commissioner, CGST a C. fx. Division, Morbi
4) The Superintendent, CGST & C. Ex., AR_Morbi
5) Guard File

Shri Pravinbhai Bhagwanjibhai I\4arvania,

Directorof M/s. Soham Papers private Limited,

Navagam Road, Lilapar,

Morbi.

e s-4EHT+ araarma+$ rlarF-qr,

srS+a{ 3fis ff. €}aq cq-6 sr$+c

frfrLs, aqrqpr t's, frarc{, affi.
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