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.. ORDER IN APPEAL -

Shri Pravinbhai Bhagwanjibhai Marvania (hereinafter referred o as 'the
appeliant’). Director of M‘s. Soham Paper Mills Private Limited, Lakdhimagar
(Mavagam) Road, At Lilapar, Morbi-363641{a manufacturing unit and hereinafter
referred to as "M/s. Scham”) had filed the present appeal, against the Order-in-Original
No. 26/D/2015-16 dated 28.03.2016 (hereinafter referred to as ‘the impugned order’)
passed by the Assistant Commissioner, Central Excise Division, Morbi (hereinafter
referred 1o as ‘the lower adjudicating authority’).

. The facts of the case in brief are that the search operations carried out by
the Department on 17.07.2012 at M/s. Scham Paper Mills Private Limited, Marbi
revealed that M/s. Scham had received total Rs.72,66,926/- from M/s. Gajanand
Packaging, Morbi for duplex board without discharging Central Excise Duty. Further
investigation carried out and many statements recorded, which culminated in Issuance
of show cause notice No. IV/03-10/D/DC/2014-15 dated 11 02.2016 to M/s. Soham
as well as the appellant and others. M/s. Soham had made payment of Rs.
4.58,180/- against the central excise duty demanded along with interest amount of
Rs. 5,371/ and penalty @ 15% amounting to Rs. 68,727/ on 21.07.2012 and
08.08.2012 and thereby vide their letter dated 02.03.2016 taking immunity under
provisions of Section 11AC(1)(d) of the Act read with para ii to Explanation - 1 to
Section 11AC of the Act as amended and substituted w. e . 14.05.2015 by Section
94 of the Finance Act, 2015. The SCN was adjudicated by the lower adjudicating
authority vide impugned order, wherein all the proceedings in respect of the duty
demanded under Section 114(4) of the Act. interest under Section 11AA of the Act
and penalty under Section 11AC of the Act against M/s. Soham have been
concluded but imposed a penalty of  Rs. 40,000/~ under Rule 28 of the Central
Excise Rules, 2002 (hereinafter referred as “the Rules®) upon the appellant and

others.

3. Being aggrieved by the impugned order, the appellant filed the present
appeal on the following grounds:

{a) The lower adjudicating authority had granted personal hearing only to Mis.
Soham and not the appellant i.e. violation of natural justice.
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{b) M/s. Soham had already paid the entire amount of Central Excise Duty,

Interest and Penalty as applicable within prescribed time. The imposition of penalty
under Rule 26 of the Rules on the appellant should be set aside for which they placed

reliance upon following case laws:

(i} Vikas Garg - 2014 (306) EL.T. 94 (P&H).

(i) Nirmal kumar Agarwal — 2013(298) E.L.T. 51(Tri-Del )
(i) Anand Agarwal — 2011(288) EL.T, 80{Tri.-Del )

(iv)  Tikam P. Bhojwani — 2011(272) E.L.T.88 (Tri-Ahmd.)
(v)  Raman Gandhi - 2015(323) EL.T. 579 (Tri.-Del.)

(c) Rule 26(1) of the Rules has been amended vide Notification No. 08/2016-
Central Excise (NT) dated 01,03.2018, which does not allow imposition of penalty under
Rule 26 in such cases

4 Personal Hearing in the matter was held on 27.06.2017. Shri Vikas Mehta,
Consultant, appeared on behalf of the appellant and refterated the grounds of appeal.
Shri Vikas Mehta drawn attention towards Notification 8/2016-C.E. (N. T.) dated
01/03/2018 in support of their case and requested fo allow the present appeal by setting
aside penalty on Shri Pravinbhai Bhagwanjibhal Marvania.

FINDINGS:

5 | have carefully gone through the records of appeal memorandum
including impugned order and the documents submitted by the appellant during
personal hearing. The issue to be decided in the present appeal is as o whether the
appelflant is liable to penalty under Rule 26 or otherwise.

6. | find that the lower adjudicating authority has observed that M/s. Scham
through the appellant had adopted modus operandi to clear excisable goods without
payment of central excise duty and hence penalty under Rule 26 of the Rules is
justified. However, it is also a fact that M/s, Soham had paid the entire amount of
Central Excise Duty, Interest and Penalty as applicable within prescribed time and
before issue of SCN
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E; | alse find that entire proceeding against M/s. Soham have been

concluded vide impugned order by granting them immunity under provisions of
Section 11AC (1) (d) of the Central Excise Act, 1944 read with para (i) to
Explanation — 1 to Section 11AC of the Central Excise Act, 1844 substituted w. e, f.
14.05.2015, which reads as under:

T1AC. (1) The amaunt of penalty for nan-levy or shot-lavy or pon-payment or short-
paymeni or erronecys refund shall be as follows —

{a)....
(..
fel

(d) where any duty demanded in a show cause notice and the interest payable
thereon under section 11AA, issued in respect of transactions referred to in clause
(el Is paid within thirty days of the communication of show cause notice, the
amournit of penalty liabie to be paid by such person shall be fifteen percent. of the
duty demanded, subject to the condition that such reduced penalty
is also paid within the perfod so specified and alf praceedings in respect of the
said duty, Interast and penalty shall be deemed to be concluded:

&
(£}
(3

Explanation 1.— For the removal of doubts, it is hereby declared thal—

(il any case of non-evy, sharf-levy, non-payment short-payment or efmonecus refund
where no show cause nofice has been issuad before the date on which the Finance Bil
2073 receives the assen! of the President shall be govemed by the provisions of section
T1AC.as amended by the Finance Act, 2015

(i} &ny case of non-levy, short-levy. non-payment, short-paymaent or erroneous refund
where show cause nolice has been issued but an order delermining duty under sub-
sechion (10) of section 11A has not been passed before the date on which the Fingnce
Bill, 2015 receives the assent of the Prasident, shall be eligible to closure of proceedings
O payment of iy and interest tnger
the proviso to clause (a) of sub-section (1) or on payment of duly, inferest and penathy
under cisuse (d) of sub-section (1), subject to the condition that the paymeant of duly,
merest and penally, as the case may be, is made within thirty days from the dale on
which the Finance Bil. 2015 receives the assent of the President

11} — b
Explanation 2 — . "

(Emphasis supplied)
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71 Para (i) to Explanation — 1 to Section 11AC of the Central Excise Act,
1944 makes it very clear that in the event of proceedings where no show cause
notice has been issued before the date on which the Finance Bill, 2015 receives the
assent of the President shall be governed by the prowisions of Secton 11AC as
amended by the Finance Act, 2015

7.2 It is a fact on record that the impugned SCN had been issued on
11.02.2016 |, e after the date on which the Finance Bill, 2015 recenved the assent of
the President (14.05.2015) and therefore, the provisions of para (i) to Explanation 1
to Section 11AC of the Central Excise Act, 1944 would be applicable instead of para
(ii) to Explanation 1 to Section 11AC of the Central Excise Act. 1944 as held by the

lower adjudicating authority.

8 Section 11AC of the Act was amended by the Government, as it evident
from the amended provisions, to reduce ltigation in penalty related cases and
assessess were given opportunity to settle their tax disputes and get the proceedings
closed on payment of duty, interest thereon and reduced penalty @ 15% of duty within
specified period. | find no penalty is imposable against the appellant under Rule 26 of
the Central Excisae Rules, 2002 when the main noticee i.e. M/s. Scham Paper Mills Pyt
Ltd. had paid duty along with interest and penalty at appropriate rate and the entire
proceadings have been held to be concluded in terms of Section 11AC (1)(d) of the
Central Excise Act, 1944 The judgement of the Hon'ble High Court of Punjab and
Haryana in the case of Vikas Garg reported as 2014 (208) ELT 94 (P & H) is squarely
applicable in the present case, wherein the High Court has held -

5. We do not find any ment in the said argument Once the proceedings agams! the
firm stand concluded, penally proceedings against pariners of the firm cannot conlinue a5
Rute 26 of the Rules is not an independent provisian but has fo be read with Section 114
of the Act The fim has satisfled the due of the Revenue, thersfore, the impasition of
panalty under Rule 26 of the Rules are not justified ”

81 | also rely upon the decision of the Hon'ble CESTAT in the cases of Abir
Steel Relling Mills reported as 2013-TIOL-1048-CESTAT-DEL and VIP INDUSTRIES
LTD reported as 2015-TIOL-1931-CESTAT-AHM, wherein the same view has been
held.

9 It is also on record that Rule 28 of the Rules has bean amended vide
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Motification No. 08/2016-Central Excise (NT) dated 01 02.2018 at para 7, which reads

as follows;

7. In the said rules, in rule 26, after sub-rule (1), the following proviso shall be inserted namely.-

‘Prowvided thal wh i} n the liatve to gve bean uded ung
I 1) af on 11AC of the Act in re. I duty, in

clause fal or clayse (d) of sub-section (1) seclion the in respect af duty, intanast
and penalty. all proceedings in_respect of penalty against other persons, if any in the saig
proceedings shail also be degmed lo be cancluded. "

10. It is on record that the proceedings vide SCN dated 11.02.2015 In respect
of duty, interest and penalty for the main notice i. e M/s Soham were treated as
concluded under clause (d) of Section 11AC(1) of the Act vide the impugned order
dated 28.03.2016, then the appellant was not required to be imposed penalty under
amended Rule 26 of the Rules. Since full duty, interest and penalty had been paid by
M/s. Scham and their proceedings were treated as concluded and no appeal has been
filed by the department against the impugned order, penalty against the appellant shall
also be deemed to be concluded as per amended Rule 26 of the Rules.

11 In view of above facts and circumstances of the case. | allow the appeal
and set aside the penalty imposed on the appellant under Rule 26 of the Rules

R HUEHA ZAAT EW A NS F eI s aiee @ R wEn B
12. The appeal filed by the appellant stands disposed off in above terms.
i =~
Mlq AdAVa
(FF W' Haaz
HgFd (Irdrew)
By R.P.AD
To, ) _

' Shri Pravinbhai Bhagwanjibhai Marvania, At o s Aot
Director of Mis. Soham Papers Private Limited. | smteer 3w #, #gw w98 wede
Navagam Road, Lilapar, fefaes, sarme =, dmor, S

. Morbi |
Copy to.

1) The Chief Commissioner, CGST & C. Ex., Ahmedabad Zone, Ahmedabad
<) The Commissioner, CGST & C, Ex., Rajkot Commissionerate, Rajkot.

3} The Assistant Commissioner, CGST & C. Ex. Division, Morbi

4) The Superintendent, CGST & C. Ex., AR-Morbi

5) Guard File.
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