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Arisrng out of above mentioned OIO issued by Addilional/JoinuDeputy/Assistant Commissioner, Ceniral Excise / Service Tax, Rajkot /

Jamnagar / Gandhidham :

q 3Ilfrfaai & c'ffi or aw ('d qdr/Name & Addresses of the Appellants & Respondents :-

Sr.

No.

Name of the Appellant Appeal File No.

0l: M/s. Ankur Polymers, G-l154, Kishan Gate, Lodhika GIDC, Metoda,

Kalawad Road, Raikot

Y2lt69l RAJ 12016

02 Shri Khimiibhai B. Santoki,Partner, M/s. Ankur Polymers, Raikot, v2i'74/ RAJ /2016

0i Shri Ashokbhai D. Bhalodiya,Cio, M/s. Ankur Polvmers, Rajkot. v2^73/ RAJ /20t6

04 Shri Briieshbhai N. Bhalodiya,C/o, M/s. Ankur Polymers, Raikot. v2lt72/RAt /20t6
05 Shri Kiritbhai H. Patel, C/o, M/s. Ankur Polymers, Raikot. v2lt'lv RA.t /2016

06 Shri Mehulbhai K. Santoki, C/o, M/s. Ankur Polvmers, Ra.ikot. Y2lt70/R AJ t2016
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Date olOrder:

*n oli fr aftol
Date of issue:

fs 3nir(lrfr-d) $ aqfua *i6 zqi*a GqiaBa afr$ ,i :q^c+a vMi I qftr+wr *' smr 3rft-fr aI{{ 6{ srdl tl/
Any person aggrieved by this Order-in-Appeal may file an;ppeal io the appropriate authority in the following way.

111 dtrr rt+ ,+;fi-o rer4- q6 E{ S-Er6{ 3rtrtc arcrE-fl"r + cft 3rffd, iffic raql( g6 3rF}fi{q ,1944 Er trRr 358 *. 3rfrrFd lri
' ha tifuftra, 1994 Er 

"rr]Tr 86 * ,?Jtf, ffifud nE s1 3I r6fi t r/

Appeal lo Cusloms, Excise & SeNice Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Seclion 86 of lhe Finance Act,
1994 an appeal lies to:-

11 aft+ru f;qira t rei*ra gefi ffs-i dtnT rrF A-&q'rnr{delF6 (.{ i-{r6r Jrffiq a[qrfufisr fi hr}s ffo, tE .Ri6 i 2, lnr.
+" T{F. 4 ffi, +l Ar Jrfi EG(' ri "

Tne-special bench ot Cusloms, Excise & Service Tax Appellate Tribunal of Wesl Block No. 2, R.K. Puram, New Delhi in all mallers
relating to classification and valuation.

(iD 5T{)-+id qft.ia- 1(a) { ra( ar. *fri *'3rsl-qr tlc E8t 3i$nt diEr ?fo4, 4fiq raclE r.a Ed +aI6{ 3r{r&c aIcrfuf{ur (RF}4 6r
cft'qfr stffq fffddr, eft-frq d. d-68ffi e'{d Jlqrdl 3rff,drdrd ri -
To lhe West regionai bench of Customs, Excise 8 SeNice Tax Appellale Tribunal (CESTAT) al 2"d Floor, thaumali Bhawan, AsaMa
Ahmedabad, in case of appeals olher than as mentioned in para- 1(a) above

(ii0 H{r$fq -{rqrfu6{sr & sEEr 3rfd gr{d 6d t frq +-fiq r.qrd ef6 {3{ffd) lMI, 2001, + fi-{E 6 & liT4a ftnftd lfi('zd ctrr
EA.3 6l qR vfu' C' -s f+qr aw -qftq I Frfr fr 6q g as 1i+, cfr t flq, 
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{84ar. 5cq 5 ais qr rEd Fx. 5 rs 5cq qr 50 Frq 5qq arF trllqr 50 drs {cc t yfo+ { d sqrr I,000i. 6c{, 5,000i- {c{ 3.l1.dr

io.ooo/: r.rd q;r hqitca rm rfa, & cF trdra dll ftdri{d elF6 6r qrirrd, €rifud lrffiq;qrqfu+rq 4t arEn i Fdr{6 TfrER +
arr r hrdr ,fi €EiF-frfi str f d'6 EERr srtl toiird t6 flqr 

--srr Ent srar qGq I sEfud irqe 6r ,I4ara. d-6 €r 5s rrgr tr Fr r

EGq di :diifud 3rfdtq -qrqlfofiTl Er rrRcl Rrf, t t errra srArr (rf if40 * fiE 3rri{a-s{ 6 {flq 5tr0/- tcq 6r frrfrfta r!6 Tffr
s-ia[ dIII ,

The appeal lo lhe Appellale Tribunal shall be filed in quadruplicale in form EA-3 / as prescribed under Rule 6 of Central Excise
(Appeal) Rules, 2001 and shall be accompanied againsl one which at least should be accompanied by a fee of Rs- 1,0001 Rs.5000i,
Rs.10,000^ where amounl of duly demand/inleresrpenalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the
form of crossed bank drafi in lavour oI Assl. Registrar ol branch of any nominaled public seclor bank of the place where the bench of
any nominated public sector bank of lhe place where the bench of lhe Tibunal is situaled. Application made for granl of stay shall be
accompanred by a fee of Rs. 5001.
3rffirq'-qrqrQ-fisr S $r]ar 3ifi.d, ftd 3,iqft{F, 1994 +l rrRr 86(1) A 3rarJtd {iir6{ tiqr{rfr, 1994, 6 fiqq 9(1) t d6d Fiin'd

(B) e'cr s.T.-5 A sR cfut * Ar nffi \'d Js+ {F{ hs 3{rin +, fdr6 3rfi-d ar rrs 6I, ,{& sfr ffFr ,t +i f, {t (rffi t 116 cfr
or6n flfi qGqt 3ih Fri C 6n € 6a (.+ qfA + $rr, 16r i-dr6{ 6t ain iali & xia }t{ rrrql ,rqr 
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{c.(. 5 Iq qt rfl{

qifi, 5 drs 5q(r sr 50 Rrdr {c(r ai5 lFrEr 50 Erq rcq t lrfu4i t a} F{{r: 1,0001 {ct, 5,000/- {yt 3rrfl 10,-000/- rqi 6r ffqift-d TnT
tpa fi vfr d-frrfr 6tr fuffta q@ 6r {4irrn, xritud 3{trrq anqlfufi{"r fi rnsr t s6r{fi {frER + ara t ffi $t srdh-r+ atr i
J+ EqRT f,rit hcii+-d f+ {cz'"fdm f+qr arar qrfAi' r ridfua flc. +r frrara. a-+ a rs rrrcr t rrr, ffi # ffid 3{ff&q
"qrqfu+rq fl rnot frra t I +r[,ra vr*r (Fd ]iio i. f&(, xrdad r{ + ffRr-500/- rqv 6r frtrtfli fl6 

"rqr 
6rar 6trfl ti

fne appeai under sub section (1) of Seclion 86 of lhe Finance Act, 1994, to lhe Appellare Tribunal Shall be filed in quadruptacale in
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order
appealed against lone of which shall be certified copy) and should be accompanied by a fees oI Rs. 1000/- where the amount of
service tax & inleresl demanded & penalty levied of Rs. 5 Lakhs or less, Rs.50O0l where the amount of service lax E interest
demanded & penalty levied is more than live lakhs but nol exceeding Rs. Fifly Lakhs, Rs.10,000/- where the amount o, service lax &
interesl demanded & penally levied is more than fifly Lakhs rupees, in lhe form of crossed bank draft in favour of the Assistant
Regislrar of the bench of nominaled Public Sector Bank of lhe place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/,.
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(i)

(ii)

(c)

fu.a lrfufr{F, '!994 SI qm 86 Ar Jq trRBIi (2) !"i (2A) + lidJrd -J *I ,rff 3r+f,, traml ffi, 1994, *, FqF s(2) tE
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rlnE

ram q,t-a yrtp'*r cfu Ff,.a *t 1a+Jt t (6 c? rarFrd 5tff aft-t :rtr 3,tSt frr4 E{r{n rnT{e lfirar lurrFd d-ala

r4rd er+/ fu.F 6r lrffiq .Tqrfu4Tsr Er J{r}6 d-J sri * ?d:- tt a+ }qari & cff it xrtr i Fffd Fd dr,fr I /

The arpeal under sub section {2) and (2A) of the seclion 86 lhe Finance Act 1994, shall be filed in For ST.7 as prescribed

under Rule 9 (2) 8 9(2A) of lhe Sewice Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner

Cenlral Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy ol lhe order

passed by the Commissioner authorizing the Assislani Commissioner or Depuly Commissioner of Central Excise/ Sewice Tax

to file the appeal before lhe Appella{e T bunal.

frar qa. iffiq r.crd g@ \r{ d-fl4{ 3tft-&"q cltufilr (&) S cfr 3ffi S e,Jrn t #fiq tlrd :li4 lrtuA-{q 1944 
^*r

rTRr 3i(F + ri ,td, ai 6r lffirq atufiqa, 1994 6r qr{I s3 & liTrta d-cr6{ +t $ ar1 St ,rf H. lq tE t cfi }fffi'tr
wfu-fiur C'3rqrfr 6ai sFrI yiqra tr6/+dr 6{ Fr,r + 10 gfr9rd (1070), TE ni4 lti EFldr ffida'i aI galai rE }-{d gr|-flr

frore-a L ar sl:?ra Fe-{r Frs. asde+ 5E qnr F rrrta rp B 3rfr ar;it lrSE, }4 rfr} .F r43 rli € }qs a Bl

' +-;f,rq r;cra sJFfi ra iomr n ]iT,id " iq l*t ar' Te" i ft6 rna- t
(i) um IIfftia,la.6q
(ii) C-fr&. {r 8r *,rt,rdd {rfil
(iiD ffic wn 1Ml *'A-{q 6 * sidlra -q.frff
- dr$ {6 ft is rrlo +'crdrna &illq {i" 2) 3,'ft8-{n 2014 n 3{ri:r t {6 E S 3rqrffq erffi * Irs"fi frs.rrFn-n

errra 3rS G 3,'ffd +i drrt d€i FHl/
For an appeal 10 be filed before the CESTAT, under Section 35F of the Central Excise Acl, 1944 which is also made

appticable Io Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the T bunal

on payment of 10% of the duty demanded where duty or duty and penalty are in dispule, or penally, where penally alone is in

dispute, provided the amount of p[e deposit payable would be subiecl to a ceiling of Rs 10 Crores,

Under Cenlral Excise and Service Tax, "Duty Demanded" shall include I .

(i) amount determined under Seclion 11 D;

(ii) amoLrnt of erroneous Cenval Credit laken;

(iii) amounl payable under Rule 6 o{ the Cenval Credil Rules

- provided furlher that the provisions of this Seclion shall nol apply to lhe stay application and appeals pending before

any appellale aulhorily prior lo lhe commencemenl of the Finance (No.2) Acl, 2014

lrrl.a {r_6I{ 5} sfrt8fsr 3n]ad :

Revision aDDllc; on lo covernment of lndia:
;;rni -d'ffi;pr 

qrfrET ffifua arra ii. idra tq( erq xtuflrs 1q94 *r rrr- 35tr 
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#',."t# r;a- Frt Fai -rra.' {.-ra B*-,. dlr +ift'd. *e/ aq t'-a sre q't gt-^d-110001. +-

fu01 Jlar f*E r / "

A revision application lies to the Under Secretary, lo the Governmenl of lndia, Revision Applicalion unil, Minislry of finance,

Depadment oi Revenue, 4th Floor, Jeevan Deep Building, Parliament Slreel, New Delhi-110001, under Seclion 35EE ol the

CEA 1944 in respect of the following case, governed by firsl proviso lo sub_seclion (1) of Section'35 ibid:

qft Frd fi Fh-S r<sra * arri ii- aa "r+rr Bf Frd +l Hl 6r'sri d iiBT ,IF * cr{T Aa + Et'{ra q' Grfr 3ra Fr.s+ 'l
n6r Mt (.6 r.rrr'116 C {Ft }'3I{ rF cnP2rrd + 7t{,4.4 ffi }r{R Td 

p 4l ri=ri tt erq + qdsm + dtra 'i-d 6rrs* qr

f&-ff :'sR T6 t a,a' * risrr + Fird ,ir/
ln case of bny bss of gtods, where lhe loss occurs in lransil from a factory lo a warehouse or to another factory or from one

warehouse to anolher during Ihe course of processing of lhe goods in a warehouse or in storage whelher in a faclory or in a

flrrd +. qli.{ E } {Itq qr &t{ *t cdrd +.r G aF. * frfurur * Fqf,d 4ii 4rd c{ rfr ,r5 A#lT tr-iq]( eJ6 i E (ftnc) *
FTi i, ar 3,Trd; arar GtS asg r *ir +t furi +r rrff tl /

In case ol rebale of duty oI excise on goods exporled to any country or terrilory outside lndia of on excisable material used in

the manufaclure of the goods which are exponed to any counlry or lerrilory outside lndia

qfi r.wa t1e 6r {rrard fu'q E-ar $I.a + qIC{, icrd qr {ard a} nrE furd l+-ar Trqr tl /

ln case ol toods e;porled outside lndia export to Nepal or Bhulan. without payment of duly'

sfifltra 3?q,e * s,at?.a etF" & trr a l Fr n ta }f{ aq xefi{F Fa ar} tuFa qratri }.6" FFq + aJ t li= nd

i,?:i; jG ri#"r a'i*" A= vtu?os ra 2; 1998 $. rnn I09;6dr' ?'e a 'd afts r'lrdr lrara-Ga -r q are F

q1ft-d tur' ?Tt tr/
Credil of any duty allowed to be utilized towards payment of excise duty on final. products under lhe provisions o{ this Acl or

lhe Rutes m;cle ihere under such order is pu"sed Uy tf,e Commissioner (Appeals) on or afler, the date appointed under Sec.

109 of lhe Finance (No.2) Act, 1998.

rqr-€ sraq-d *t d cft-qr $n r,6qr EA-8 f;. ar a atfio rrqq'/ :lFI (]{ffF) B{Fla-S, 2001. * fi,.q I }^lia-'ra trFfrE i
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ite atove appticition shall be made in dupticale in Form No. EA-8 as specified under Rule, I ol cent.al Excise (Appeals)

Ruies,2001 within 3 monrhs lrom the dale on vvhich the order sought lo be appealed against is communicaled and- shall..be

ai.o*piniea by two copies each of the Oto and Order-ln-Appeat. la snould-also be accompanied by a copy_ of TR-6 Challan

evidencing paymenl of prescribed fee as prescribed under section 35'EE of CEA, 1944, under luajor Head of Accounl

qrot1ur 3Ti{d * €Fr ffifud ftrifod slffi & ]ffl{'ft 4l flS qrRr' 
I

3il }6,] *; e # "rt;.*t 
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I

ir," ,luro" 
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.tr"n be accompanied by a fee of Rs. 200/- where lhe amounl involved in Rupees one Lac or less

and Rs. 1000/- where Ihe amounl involved is more than Rupees One Lac-

,ro a rdrr ,i 6A ra +Tter 4I EFII.RT I aI !ij6 E ln? ; fin tlE {r ,Irrara. TqS{a 64 F ?4 'ra: Ftl FTr '1i }

;j #,fiS ffi'"S"#;;+-;-#";cl# 3;W--.q'o'" + "o rin or +dq r'*n *r t'n 3"a+d F+-4 rrar t /

i; .;*,; id ora"ilou"r. vanous numbers of order- in original, fee for each o.l.o. should be paid in lhe aforesaid manner,

nor witfrSanaing the fact thal the one appeal ro the Appellani Tribunal orlhe.one application to the Cenlral Govl As the case

mlv te, is nffei lo avoid scriploria work iI excrsing Rs. 1 lalh fee of Rs' 100/ lor each'

q!]Is?ifua ;qlrqrdiq rF6 3rfuG-qlff, 1975, +3r{wfr-l * 3l"d€',R {lni?r \rd €u-ne Trt'qr *r cF tR Flr1ft'd 6.50 $!lt 6r

arnma ?lF6 ftB-c d]l drdr affrt'l /

bn" *py.ol a;plicatrcn or O.l.O. as the case may be. and the order of the_adjudicating authority shall bear a court tee slamp

of n.. O.'SO 
".'pte..tiUed 

under Schedule_l in lerms ol the Court Fee Act 1975' as amended'

{ft-n.i rr€i. s-dtq ratlr6 ?T-6 \'d F-fl6{ }ffiq;qrqrfu+{Er (6r+ Efu) fr{J1r{e 1982 }i aFrd qd ]l4 TiqFra xrF{i at

.tr-rf$" 
"if 

ad Fqst d lt{ ,t c:ra vr+f*a Eol a'a I t I

Atlention is atso invited lo the ,rt", 
"ou'"ring 

ih"." and ;ther retaled malters conlained in the customs, Excise and senice

Appellate Tribunal (Procedure) Rules, 1982

&:n- gq-&q eifrfirn 6t 3{S-d' cfud +{i n' '8tifud 
eq1r6, fd-qd 3lr{ a-ff'rds cr4tnai * fa! 3rqnTrfi E {Ftq a{€]Ed

www.cbec.gov.in 4t iq EFi t I /

For lhe etaborate, detaited and tatest provisions retating to filing ol appeal to the higher appellale aulhority, the appellanl may

refer lo the Deparlmental website www.cbec'gov in
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Appeal No: V2l'169 to 174lRAJl2016

:: ORDER IN APPEAL ::

The aopeals listed herein below have been filed by the following

assessee/persons against Order-ln-Original No. 20ID/AC12015-16 dated 21.03.2016

(hereinafter referred to as "the impugned orde/') passed by the Assistant

Commissioner, Central Excise Division-|, Rajkot (hereinafter referred to as "the lower

adjudicating authority").

Sr.

No,
Name of the Appellant Appeal File No. Appellant No.

01 M/s. Ankur Polymers, G-1 '154, Kishan Gate,
Lodhika GIDC , Metoda, Kalawad Road, Raikot

v2t169t RAJ t2016 Appellant No. 1

02 Shri Khimjibhai B. Santoki,
Partner M/s. Ankur Po ers, Ra kot

Shri Ashokbhai D. Bhalodiya,

Clo M/s. Ankur Po mers Ra kot

v2l174t RAJ t2016 Appellant No. 2

03 v2l173l RAJ t2015 Appellant No. 3

04 Shri Brijeshbhai N. Bhalodiya,
C/o, M/s. Ankur Po mers, Ra kot

v2t172t RAJ 12016

v2l171t RAJ t2016

Appellant No. 4

05 Shri Kiritbhai H. Patel,

Cio, M/s. Ankur Polymers, Rajkot
Appellant No. 5

06 Shri Mehulbhai K. Santoki,
C/o, M/s. Ankur Polymers, Rajkot

v2t170t RAJ t2016 Appellant No. 6

2. Since the issue involved is common in nature and connected with each

other, the same are taken up together for disposal.

3. Briefly stated facts of the case are that the appellant no.1 is a

partnership firm (CE Registration No. AAQFA6606GEM002), engaged in the

manufacture of P.P. Strip falling under Chapter 39 cf the First Schedule to the Central

Excise Tariff Act, 1985. Acting upon intelligence, search was carried out by the Officers

of the Preventive Branch of Central Excise, Rajkot on 05.01.2013 and recovered

incriminating documents, which revealed that the finished excisable goods had been

cleared by them without invoices and without payment of Cenkal Excise duty. The

investigation led into issuance of Show Cause Notice No.V.84(4)/MP/D/15-16 dated

28.10.2015, which was adjudicated by the lower adjudicating authority vide impugned

order wherein he ordered; confiscation of the goods; that since the goods were not

available for confiscation, he imposed redemption fine of Rs. 2,99,1641- equal to the

amount of cenhal excise duty involved, under Rule 25 of the Central Excise Rules,

2002; confirmed central excise duty of Rs. 2,99,164/- under Section 114(4) of the

Central Excise Acl, 1944; recovery of interest under Section 11AA of the Act; ordered

for appropriation of Rs. 3,00,000/- paid by them during the course of investigation,

against the amount of duty confirmed and interest ordered; and also imposed penalty of

Rs.2,99,164/- upon the appellant No.1 under Section 11AC of the Act and penalty of Rs.

10,000/- each upon the appellant No. 2 to 6 under Rule 26 of the Central Excise Rules,

2002.

4. Being aggrieved with the impugned order, the appellant no. 1 filed the

appeal alongwith application for condonation of delay in filing the appeal, interalia, on

3 q*

a7.i-r ()rf"' - 
-Gl--illor+

the following grounds:-
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Appeal No: V2l'169 to 174lRAJl2016

(i) that the goods which is not available for seizure cannot be confiscated; that for

confiscation, goods must be available; that in the present case goods is not available or

released provisionally on execution of Bond or Bank Guarantee, therefore imposition of

redemption fine in lieu of confiscation is not legal, proper and correct as per the law and

liable to be set aside as per decisions in the cases of shiv Kripa lspat private Limited -
2009 (235) ELT 623 (Tri.-LB), ATM lnternationat - 2014 (313) ELT 808 (Tri. Det.),

Shiwalya Spinning & Weaving Mills (P) Ltd. - 2011 (274) ELT 306 (Tri.-Det.),

Sudarshan Cargo Pvt. Ltd. -2010 (258) ELT 197 (Bom.), Finesse Creation lnc. -20i0
(255) ELT A120 (SC), Finesse Creation Inc. - 2009 (24A) ELT 122 (Bom.).

(ii) that as regard clandestine removal, department has only relied upon the

statements of the noticee and co-noticees and no corroborative evidences adduced by

the department; that the investigating authority has recorded a statement of one buyer

who had refused the purchase of goods from the appellant; that the investigating

authority has not brought on record any evidence of clearance of goods i.e. transport

documents, goods received by the buyer or any payment made by the buyer; that the

department must adduce positive proof and duty demand is not conect and legal. The

appellant relied on the decisions in the cases of Premium packaging pvt. Ltd. - 2OO5

(184) ELT 165 [ri.-De.), Nabha Steel Ltd. & Others - 2016-T|OL-941-CESTAT-CHD in

support of their contentions.

(iii) that the appellant had deposited entire amount as ascertained by the

investigating officers; that no show cause notice was required to have been served in

view of sub-section (2) of section 'l 14 of the Act and hence the scN is illegal and not

tenable in law.

(iv) that more than one persons have cleared the goods in small quantity and there

may be some mistake occurred in accounting of goods; no stock difference found by

the investigation; there was no intention to clear goods without payment of duty and

there was no intention to evade the duty to be paid; that there is no mens rea or wilfull

suppression offacts on the part ofthe appellant.

5. Being aggrieved with the impugned order, the appellants no. 2 to 6 filed

appeals alongwith applications for condonation of delay in filing the appeals, interalia,

on the grounds that as per law of partnership, firm having no legal existence apart from

its partners and merely a compendious name to describe partners as distinguished from

a company which stands as separate entity distinct from its shareholders; that where no

specific rule is attributed to the partner in the firm, then once firm has already been

penalized, separate penalty cannot be imposed upon the partners because a partner is

not a separate legal entity and cannot be equated with employee of a firm. ln support of

their contention, the appellants relied on decisions in the cases of S.R. Lites - 2013

(296) ELT 498 (Tri.-Del.), Arihant Synthetics - 2013 (298) ELT 278 (Tri.-Ahmd.), Pravin
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ln light of the aforesaid submission, they requested to allow their appeals and to

set aside the impugned order.

6. Personal hearing in the matter was held 27.06.2017 which was attended

by shri Rushi upadhyay, chartered Accountant on behalf of the appellants no. 1 to 6,

who reiterated the grounds of appeal and submitted that corroborative evidences are

not available in the case except statements. He also stated that the goods, not available

for confiscation, can't be confiscated and redemption fine can't be imposed; that duty in

full already paid before issue of SCN, hence no penalty is imposable on noticee No. 1.

He also submifted that appellant No. 2 is partner in this partnership firm and no penalty

can be imposed on partner also as held in SR Lite vs. CCE, Kanpur as detailed in their

submissions. Appellants No. 3 & 4 are not partners but employees and had to act as per

direction on the appellant No. 't , hence no penalty is required to be imposed on them.

Appellant No. 5 & 6 are not employees but relatives of partner/appellant No. 2 and

hence no penalty is to be imposed on them under Rule 26 of Central Excise Rules,

2002.The case laws stated in their grounds of appeal were re-iterated.

7. I have carefully gone through the facts of the case, impugned order,

grounds of appeals and submissions made by all the appellants. The appeliants have

filed application for condonation of delay in filing'the appeals. The grounds narrated by

the appellants for delay in filing the appeals, have been found to be genuine. Therefore,

I condone the delay and proceed to decide the appeals on merits. I find that the issues

to be decided in the present appeals are that whether the impugned orders confiscating

the goods in question and imposing redemption fine in lieu of confiscation is proper or

not. lt is also required to be decided whether penalty on partner/employees/relatives

can be imposed/needs to be imposed under Rule 26 of the Rules when penalty has

already been imposed on the partnership firm.

8. The appellant has vehemently argued that the goods were not seized and

were not available for confiscation and therefore can't be confiscated and thereby no

redemption fine in lieu of confiscation can be imposed. I observe that the adjudicating

authority held that the goods are not available for confiscation, however he imposed

redemption fine under Rule 25 of the Central Excise Rules, 2002, I find ample force in

the argument put forth by the appellant. I find that in catena of judgments, it has been

held that when goods are not available for confiscation, no redemption fine in lieu of

confiscation is imposable. I find that CESTAT, Principal Bench, New Delhi in the case of

Dev Anand Agarwal - 2016 (337) ELT 397 (Tri.-Del.) observed as under:-

"11. There is however force in the contention of the appellant that the goods which had

been cleared without any bond and were not available for confiscation, no redemption

fine can be imposed. Thus only goods which were seized can be confiscated and

redemption fine imposed thereon. ......."
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The CESTAT, Ahmedabad in the case of Quippo Energy Private Limited reported

as 20t6 (331) ELT 617 (Tri.-Ahmd.), observed as under:-

19. We find that the appellant acted under a bona fide belief that the activities
undeftaken by them would not amount to manufacture. lt is the case of interyretation of
the provisions of law and therefore, the imposition of penafties on the appellants are not
wananted. lt is noted that the goods were [not] available for confiscation. lt is well seftled
that if the goods are available, the same cannot be contiscated. Accordingly, the
confiscation of goods and imposition of penalty cannot be sustained.

The CESTAT, Mumbai in the case of Shiv Kripa lspat Private Limited reported as

2009 (235) ELT 623 (Tri.-LB) relying the decision of Hon'ble High Court of Punjab &

Haryana in the case of Raja lmpex Private Limited reported as 2008 (229) ELT 185

(P&H) and decision of Hon'ble CESTAT, New Delhi in the case of Chinku Exports

reported as 1999 (112) ELT 400 (Tribunal) [affirmed by Hon'ble Supreme Cour-t reported

as 2005 (184) ELT A36(S.C.)I held that "goods cannot be confiscated when not

available and redemption fine not imposable." ln view of above discussions, I am of the

view that since goods were not available for confiscation, the same can't be confiscated

and redemption fine in lieu of confiscation can't' be imposed. Accordingly, redemption

fine imposed under the impugned order is not tenable, and the same is set aside.

9. lt has also been argued that department has only relied upon the

statements of the noticee and co-noticees and no corroborative evidences adduced by

the department. I find that during search of the factory premises of appellant No.1 on

05.01.20'13, many incriminating documentsirecords namely Note Book (Diary),

Production Register, Stock-sheet file, etc. were resumed under Panchnama

proceedings and during investigation statements of the responsible persons of appellant

No.1 (i.e. appellant No.2 to 6) were recorded wherein they categorically admitted

evasion of central excise duty by clearing final products of appellant No. 1 without

recording their manufacture and clearance in their Daily stock account; without issuance

of invoices and without payment of central excise duty. lt is also a fact that the

appellant No.2 to 6 had not at any point of time, rebutted the oral and documentary

evidences resumed during the investigation and have never stated to have given their

statements under duress and/or their statements were not voluntary. Under these

circumstances, the oral evidences are required to be held valid, legal and admissible.

9.1. lt is also observed that admifted facts need not be proved as held by the

Hon'ble Apex Court in the case of Systems & Components Private Limited reported as

2004 (165) ELT 136 (SC); by the Hon'ble CESTAT in the cases of Atex tndustries

reported as 2008 (230) ELT 0073 (Tri-Mumbai), M/s. Divine Solutions reported as 2006

(206) E.L.T. 1005 (Tri. (Chennai), wherein it has been consistenfly held that

Confessional statements would hold the field. Hon'ble CESTAT in the case of M/s.

Karori Engg. Works reported as 2004 (166) E.L.T.373 (Tri. Del.), has also held that

"confessional statement is a substantial piece of evidence, which can be used against
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9.2. I also find that the appellant accepting central excise duty liability had

deposited an amount of Rs.3,00,0001- on 12.01.2013 without protest towards their

liability of Central Excise duty in the matter, which implies that the appellant had

accepted their liability to Central Excise duty during investigation, after detection of the

case by the department. Thus, I am of the considered view that the claim now being

made by the appellant No.1 is not maintainable and consequently hold that the facts

deposed by the appellant No. 2 to 6 in their respective statements have to be granted

due evidential value. ln this regard, I also, rely upon the decision of Tribunal in the case

ol M/s. Surei Engg. Works V/s CCE, New Delhi repofted as 2004 (167) ELT 195 [n.
Del.), wherein, para 6 has held as follows:

"it is well settled that admission made by the maker can be accepted as a substantial piece of
evidence under the law. He cannot be later on. Dermitted to turn round d denv that his

7
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was not volunta un h establish that the admission was ext
him u rca etc. This being the position in law, in my view, the admission
made by Shri Aaloke Surie, the propietor of the appellant's firm which he never retracted by
alleging to had been taken out from him, by beating, coercion, provided substantial piece of
evidence for proving the allegations against him, as contained, rn fhe SCM He even deoosited

amount without an Therefore, the non-preparation of the Panchnama and
joining of the independent witnesses, under these circumsfances, has got no beaing on the merit
of the case."

9.3. ln the instant case, the documentary and oral evidences, established

beyond doubtthatthe appellant No.1 had indulged in illicit manufacture and clearance

of P.P. strip and appellant No. 2 to appellant No.6 had abetted appellant No.1 in doing

so" I find that all these statements are inculpable and valid as the same are voluntary.

These statements give modus operandi in details and none has retracted their

statements and the same also got corroborated with the documentary evidences

resumed during search operation.

10. From the facts and circumstances of the case, it is clearly established that

the appellant No. t has clandestinely manufactured and cleared the finished excisable

goods without recording the manufacture and clearance of goods thereof; without

prepa'ation of central excise invoices and without payment of central excise duty. The

appellant has thereby suppressed the facts of actual production and clearance of

finished excisable goods with an intent to evade payment of duty. The mens rea is

clearly established from the fraudulent activities carried out by the appellant No. 1.

Therefore, the penalty imposed on them under Section 11AC of the Act is also justifiable

and I uphoid the same.

10.1. The appellant has also argued that show cause notice should not have

been served on them in view of sub-section (2) of Section 114 of the Act, as they had

deposited entire amount as ascertained by the investigating officers. lfind that the

investigation revealed that the appellant No. t had cleared the finished goods valued to

Rs.24,20,4181- involving central excise duty of Rs. 2,99,1641-, without payment of duty

during the period from 03.04.2012 to 04.0'1.2013. Againstthis, the appellant No. t has
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-. paid Rs. 3,00,000/- on 12.01.2013. However, against interest liability for delayed

payment of duty under Section 11AA of the Central Excise Act, 1994 in respect of

clearances made during the period from 03.04.20'12lo 04.01.2013, the appellant then

appeared to have paid only Rs. 836/-, which is not sufficient to fulfill their interest

Iiability. Further, the instant case also involves the ingredient of suppression of facts by

way of clandestine manufacture and clearance of finished goods and therefore

provisions contained in Section 11A(2) of the Act are not applicable. The Show cause

notice has rightly been issued demanding central excise duty under Section 11A (4) of

the Act alongwith interest under Section 11AA of the Act and proposing penalty under

Section 1 1AC of the Act besides personal penalty under Rule 26 of the Rules.

11. lt has also been argued that simultaneous penalty on the firm and partner

can not be imposed. During the personal hearing, the Chartered Accountant submitted

that appellant No. 2 is a partner in the appellant No. 'l - a partnership firm and no

penaliy can be imposed on partners as much as partnership firm. I find that the

appellant No. 2 has categorically admitted in his statement dated 05.01.2013,

25.09.2013 and 25.04.2014 that he looked after purchase, sale, manufacturing,

dispatch, account and collection and had also admitted clearance of goods without

payment of central excise duty. Thus, I am of the view that he was the person

concerned with transporting, removing and selling of excisable goods and liable for

penal action under Rule 26 of the Central Excise Rules, 2002 for the commission of

offences committed by him. Therefore, penalty of Rs. 10,0001 imposed upon the

appellant No. 2 is fully justified in view of facts and circumstances of the case. The

Hon'ble CESTAT, Ahmedabad in the case of Mohd. Amin A.S. Lakha reported as 2012

(275) ELT 465 (Tri.-Ahmd.) held as under:-

"8. The facts and legal position being so, I conclude that a personal oenaltv on the individual
or Daftner is different from a naltv on the oaftnershio firm provided the commissions or
omr.ssrbns of the partner are proved beyond doubt warranting a penalty if AcURule prescribes

so as r,n the instant case. Therefore the original adjudicating authonty is fu y justified in
imposing a personal penalty on the paftner other than the penalty on the partnership firm."

11.1 lt has also been contended that Appellant No. 3 & 4 are not partners but

emplovees and had to act as per direction of appellant No. 2, hence no penalty is

required to be imposed on them. I find that both of these appellants have under their

respective statements, admitted that the clearances of goods without payment of central

excise duty were made with their concurrence. It is also on record that they were

concerned in selling the goods illicitly which they knew that those were liable to

confiscation and thereby played role in evasion of duty. Therefore, penalty of Rs.

10,000/- imposed on each of these two appellants is maintainable.

11.2 lt has been further argued that the Appellant No.5 & 6 were not

employees but relatives of partner/appellant No. 2 and hence no penalty is to be

imposed on them under Rule 26 of Central Excise Rules, 2002. I find that both of these
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.^- appellants have under their respective statements, admitted that they were involved in

clearances of goods without payment of central excise duty and the clearances were

made with their concurrence. Thus it is very evident that these two appellants had also

abetted Appellant No. 1 in evasion of duty as they were concerned in selling the goods

illicitly. Therefore, penalty of Rs. '10,000/- imposed on each of these two appellants also

is maintainable.

11.3 I find that in the case of Shreeji Aluminum Pvt. Ltd. 12011 (11) LCX 01661,

it has been held as under:

14.1 Fu,ther, penalty of Rs. 10 lakns on Shri Ajay Kunar Mondal, Excise incharge of lvrl/s. Shreeji,

the adjudicating authoity has obseMed that he was responsible for proper maintenance of
Central Excise record. lnasmuch as we have already held that the notebooks, other private books
seized from the premises of M/s. Shreeji reflected clandestine activity of M/s. Shreeji, which were

being maintained by the said appellant, resulting in confirnation of demand of dug of Rs. 26
lakhs (approx.), he is liable to penalty. However, keepino in view that he was onlv an emplovee
workinq under the directions of manaaement. penalty on him is reduced to Rs. 10,000/- (Rupees
Ten Thousands only).".

11.4. ln light of the above facts and legal position, the personal penalty imposed

on the appellant No. 2 to 6 under Rule 26 of the Central Excise Rules, 2002. is upheld.

12. ln view of above findings, I partially allow the appeal filed by appellant No.

1 to the extent of setting aside the redemption fine imposed under the impugned order.

However, rest of the impugned order stands upheld.

t?.t. 3rfrfl-m-dr q=drr -Sfr16:rffi +r frv-err tq{t+d att t i+-qr ardr tl

12.1. The appeals filed by the appellants stand disposed off in above terms.
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By Speed Post
To
1 M/s. Ankur Polymers,

G-1 154, Kishan Gate, Lodhika clDC,
Metoda, Kalawad Road, Rajkot

fr. %6{ +dr+S, * - rr.,y, f+ena rtc,

dtfi-6r, *Jn{.*.fr. #rsr,

+renqs t5, TrJrmtc

2 Shri Mehulbhai K. Santoki,
Partner, M/s. Ankur Polymers,
G-1 154, Kishan Gate, Lodhika clDC,
Metoda, Kalawad Road, Rajkot

fr f{de$ *. Sif6I,

cr&;fi, fi. %6i fffi6,
* - tt,ru, fr;en-d d-d,

ilffor, #Jr{.S"S" msr,

+rans t,s, {ffisl-d
3 Shri Kiritbhai H. Patel,

Partner, M/s. Ankur Polymers,
G-1 154, Kishan Gate, Lodhika ctDC,
Metoda, Kalawad Road, Rajkot

,fi is'fueTrg w. c|f,,
qr&fi, f. r"* +dfSS

sft - tt,ry, Bera ,te,
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*frfir, frJflg"S.S. dsr,
+.rar*s tts, {ffi*tc

4 Shri Brijeshbhai N. Bhalodiya,
Partner, M/s. Ankur Polymers,
G-1 '154, Kishan Gate, Lodhika GIDC,
Metoda, Kalawad Road, Rajkot

* tr$ereT$ (rd. eTrdBqr,

c&r, fr. %*-{ ffrf$,
fr - rt,ry, f*ra fu,

d{rnr, frJ{r{.*"S. ffisr,
ArArtrS t,5, {I-trfrtd

5 Shri Ashokbhai D. Bhalodiya,
Partner, Mis. Ankur Polymers,
G-1 154, Kishan Gate, Lodhika G|DC,
Metoda, Kalawad Road, Rajkot

dt 3{et+-s{6 +. erdBsr,

cr&{, f;. *Et +Am,
* - tt,ru, ftw fu,

d?trfir, fiJ{rf.fr.S. dsr,
rrara-s {ts, {ffifrtc

S ffiar* fi. Sdt6r,

c#fl, fi. r"m fef$,
fr - tt.rv, B'sn-d fu,

ritfrfir, ;ftJTr{.fi.ft. ffisr,
*rams rts, rrts-+tc

6 Shri Khimjibhai B. Santoki,
Partner, M/s. Ankur Polymers,
G-1154, Kishan Gate, Lodhika G|DC,
Metoda, Kalawad Road, Rajkot

10

The Chief Commissioner, CGST & Central Excise, Ahmedabad.

The Principal Commissioner, CGST & Cenkal Excise, Rajkot.
The Assistant Commissioner, CGST & Central Excise Division-|, Rajkot
The Superintendent, CGST & Central Excise, AR-IV, Rajkot.
Guard File.
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