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:: ORDER IN APPEAL ::

The appeals listed herein below have been filed Ly the following
assessee/persons against Order-In-Original No. 20/D/AC/2015-16 dated 21.03.2018
(hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, Central Excise Division-l, Rajkot (hereinafter referred to as “the lower
adjudicating authority”).

;I: Name of the Appellant  Appeal File No. Appellant No.
01. | Mis. Ankur Polymers, G-1154, Kishan Gate, V21168( RAJ 12016 Appailant No. 1
Lodhika GIDC, Metodas, Kalawad Road, Rajkot .
02 | Shri Khimjibhai B. Santok, V2/174/ RAJ /2016 |  Appellant No. 2
|| Partner, M/s. Ankur Polymers, Rajkot o
03 | Shri Ashokbhai D. Bhalodiya, V2173 RAJ 12016 Appaliant No, 3
Clo, Mis. Ankur Polymers, Rajkot.
04 | Shri Brijeshbhai N, Bhalodiya, V21172 RAJ 12018 Appellant No. 4 |
Cfa, Mis. Ankur Polymers, Rajkot. T

05 | Shri Kiritbhal H. Patel, V2171 RAJ /2016 Appeliant No, §
|| Clo; MJ/s. Ankur Polymars, Rajkat

08 | Shr Mehulbhal K Santoki V2170V RAJ 12018 Appeliant No. 6 |

| Clo, Mis. Ankur Palymers, Rajlat.

2. Since the issue involved is common in nature and connected with each
other, the same are taken up together for disposal.

3. Briefly stated facts of the case are that the appellant no.1 is a
partnership fim (CE Registration No. AAQFAG606GEMO002), engaged in the
manufacture of P.P, Strip falling under Chapter 38 of the Firs! Schedule to the Central
Excise Tariff Act, 1985. Acting upon intelligence, search was carried out by the Officers
of the Preventive Branch of Central Excise, Rajkot on 05.01.2013 and recovered
incriminating documents, which revealed that the finished excisable goods had been
cleared by them without invoices and without payment of Central Excise duty. The
investigation led into issuance of Show Cause Notice No.V.B4{4)/MP/D/15-16 dated
28.10.2015, which was adjudicated by the lower adjudicating authority vide impugned
order wherein he ordered; confiscation of the goods; that since the goods were not
available for confiscation, he imposed redemption fine of Rs. 2,99, 184/- equal to the
amount of central excise duty involved, under Rule 25 of the Central Excise Rules,
2002; confirmed ceniral excise duty of Rs. 2,89 164/- under Section 11A(4) of the
Central Excise Act, 1944; recovery of interest under Section 11AA of the Act, ordered
for appropriation of Rs. 3,00,000/- paid by them during the course of investigation,
against the amount of duty confirmed and interest ordered; and also imposed penalty of
Rs.2,99 164/- upon the appellant No.1 under Section 11AC of the Act and penalty of Rs.
10,000/~ each upon the appellant No. 2 to 6 under Rule 26 of the Central Excise Rules,
2002.

4, Being aggrieved with the impugned order, the appellant no. 1 filed the
appeal alongwith application for condonation of delay in filing the appeal, inferalia, on

the following grounds:- TR o
48 iﬁﬂl L&Al "Jl
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- (i) that the goods which is not available for seizure cannot be confiscated: that for
confiscation, goods must be available; that in the present case goods is not available or
released provisionally on execution of Bond or Bank Guaraniee, therefore imposition of
redemption fine in lieu of confiscation is not legal, proper and correct as per the law and
liable to be set aside as per decisions in the cases of Shiv Kripa Ispat Private Limited -
2009 (235) ELT 623 (Tri-LB), ATM International — 2014 (313) ELT 808 (Tri. Del),
Shiwalya Spinning & Weaving Mills (P} Ltd. — 2011 (274) ELT 306 (Tri.-Del.),
Sudarshan Cargo Pvt. Ltd, — 2010 (258) ELT 197 (Bom.), Finesse Creation Inc. - 2010
(255) ELT A120 (SC), Finesse Creation Inc. — 2009 (248) ELT 122 (Bom.).

(i)  that as regard clandestine removal, department has only relied upon the
statements of the noticee and co-noticees and no corroborative evidences adduced by
the department; that the investigating authority has recorded a statement of one buyer
who had refused the purchase of goods from the appellant; that the investigating
authority has not brought on record any evidence of clearance of goods ie. transport
documents, goods received by the buyer or any payment made by the buyer: that the
department must adduce positive proof and duty demand is not correct and legal. The
appellant relied on the decisions in the cases of Premium Packaging Pvt. Ltd. — 2005
(184) ELT 185 (Tri.-De.), Nabha Steel Ltd. & Others — 2016-TIOL-941-CESTAT-CHD in
support of their contentions.

(i) that the appellant had deposited entire amount as ascertained by the
investigating officers; that no show cause notice was required to have been served in
view of sub-section (2) of Section 11A of the Act and hence the SCN is illegal and not
tenable in law

(v)  that more than one persons have cleared the goods in small quantity and there
may be some mistake occurred in accounting of goods; no stock difference found by
the investigation; there was no intention to clear goods without payment of duty and
there was no intention to evade the duty to be paid; that there is no mens rea or wilfull

suppression of facts on the part of the appellant.

5. Being aggrieved with the impugned order, the appellants no. 2 to 6 filed
appeals alongwith applications for condonation of delay in filing the appeals, inferalia,
on the grounds that as per law of partnership, firm having no legal existence apart from
its partners and merely a compendious name to describe partners as distinguished from
a company which stands as separate entity distinct from its shareholders; that where no
specific rule is attributed to the partner in the firm, then once firm has already been
penalized, separate penalty cannot be imposed upon the partners because a pariner is
not a separate legal entity and cannot be equated with employee of a firm. In support of
their contention. the appellants relied on decisions in the cases of S R. Lites — 2013
(296) ELT 488 (Tri.-Del.}, Arihant Synthetics — 2013 (298) ELT 278 (Tri.-Ahmd.), Pravin
N. Shah — 2014 (305) ELT 480 (Guj.). & ;,-,-u1 Sl

el i
Page Mo, 4 of 10



Appeal Mo V28 b 1TARANIME

e

5 25

In light of the aforesaid submission, they requested to allow their appeals and to
set aside the impugned order,

B. Personal hearing in the matter was held 27.06.2017 which was attended
by Shri Rushi Upadhyay, Chartered Accountant on behaif of the appellants no. 1 to 6,
who reiterated the grounds of appeal and submitted that corroborative evidences are
not available in the case except statements. He also stated that the goods, not available
for confiscation, can't be confiscated and redemption fine can't be imposed, that duty in
full already paid before issue of SCN, hence no penalty is imposable on noticee No. 1.
He also submitted that appellant No. 2 is partner in this partnership firm and no penalty
can be imposed on partner also as held in SR Lite vs. CCE, Kanpur as detailed in their
submissions. Appellants No. 3 & 4 are not partners but employees and had to act as per
direction on the appellant No. 1, hence no penalty is required to be imposed on them.
Appellant No. 5 & 6 are not employees but relatives of partner/appellant No. 2 and
hence no penalty is to be imposed on them under Rule 26 of Central Excise Rules,
2002. The case laws stated in their grounds of appeal were re-iterated.

T. | have carefully gone through the facts of the case, impugned order,
grounds of appeals and submissions made by all the appellants. The appeliants have
filed application for condonation of delay in filing the appeals. The grounds narrated by
the appellants for delay in filing the appeals, have been found to be genuine. Therefore,
| condone the delay and proceed to decide the appeals on merits. | find that the issues
to be decided in the present appeals are that whether the impugned orders confiscating
the goods in question and imposing redemption fine in lieu of confiscation is proper or
not. It is also required to be decided whether penalty on parinerlemployees/relatives
can b= imposed/needs to be imposed under Rule 26 of the Rules when penalty has
already been imposed on the partnership firm.

B The appellant has vehemently argued that the goods were not seized and
were not available for confiscation and therefore can't be confiscated and thereby no
redemption fine in lieu of confiscation can be imposed. | observe that the adjudicating
authority held that the goods are not available for confiscation, however he imposed
redemption fine under Rule 25 of the Central Excise Rules, 2002, | find ample force in
the argument put forth by the appeliant. | find that in catena of judgments, it has been
heid that when goods are not available for confiscation, no redemption fine in lieu of
confiscation is imposable. | find that CESTAT, Principal Bench, New Delhi in the case of
Dev Anand Agarwal — 2016 {337) ELT 397 (Tri.-Del.) observed as under:-

"11. Thera iz however force in fhe comtenfion of the appeliamnt that the goods which had
been cleared withou! any bond and were not avadable for confiscation, no redemplion
fine can be imposed Thus only goods which were seized can be confiscated and
regemption fine imposed thereon. ... i

B
B4 AT
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The CESTAT, Ahmedabad in the case of Quippo Energy Private Limited reported
as 2016 (331) ELT 617 (Tri.-Ahmd.), observed as under:-

18. We fnd that the appellant acled under & bona fde belfef that the achvibes
undertaken by them would nod amount fo manufacture, If is the case of inferpretation of
the provisions of lew and therefore, the imposition of penallies on the appellants are not
waranfed. It is nofed that the goods were [nof] avallable for confiscation. It is well seffled
that i the goods sre avaiable, the same cannot be confiscated Accordingly, the
confiscalion of goods and impasition of penalty cannol be sustained

The CESTAT, Mumbai in the case of Shiv Kripa Ispat Private Limited reported as
2008 (235) ELT 623 (Tn.-LB) relying the decision of Hon'ble High Court of Punjab &
Haryana in the case of Raja Impex Private Limited reported as 2008 (228) ELT 185
(P&H) and decision of Hon'ble CESTAT, New Delhi in the case of Chinku Exports
reported as 1998 (112) ELT 400 (Tribunal) [affirmed by Hon'ble Supreme Court reported
as 2005 (184) ELT A36(5.C.)] held that "goods cannol be confiscated when not
available and redemption fine nof imposable.” In view of above discussions, | am of the
view that since goods were not available for confiscation, the same can't be confiscated
and redemption fine in lieu of confiscation can't’ be imposed. Accordingly, redemption
fine imposed under the impugned order is not tenable, and the same is set aside,

9. It has also been argued that department has only relied upon the
statements of the noticee and co-noticees and no corroborative evidences adduced by
the department. | find that during search of the factory premises of appellant No.1 on
05.01.2013, many incriminating documentsirecords namely Note Book (Diary),
Production Register, Stock-sheet file, etc. were resumed under Panchnama
proceedings and during investigation statements of the responsible persons of appellant
No.1 {i.e. appellant No.2 to 6) were recorded wherein they categorically admitted
evasion of central excise duty by clearing final products of appellant No. 1 without
recording their manufacture and clearance in their Daily stock account; without issuance
of invnices and without payment of central excise duty. It is also a fact that the
appellant No.2 to 6 had not at any point of time, rebutted the oral and documentary
evidences resumed during the investigation and have never stated to have given their
statements under duress and/or their statements were not voluntary. Under these
circumstances, the oral evidences are required to be held valid, legal and admissible.

9.1. It is also observed that admitted facts need not be proved as held by the
Hon'ble Apex Court in the case of Systems & Components Private Limited reported as
2004 (165) ELT 136 (SC), by the Hon'ble CESTAT in the cases of Alex Industries
reported as 2008 (230) ELT 0073 (Tri-Mumbai), M/s. Divine Solutions reported as 2008
(206) E.L.T. 1005 (Tr. (Chennai), wherein it has been consistently held that
Confessional statements would hold the field. Hon'ble CESTAT in the case of M/s.
Karori Engg. Works reported as 2004 (166) E.L.T. 373 (Tri. Del.), has also held that
“confessional statement is a substantial piece of evidence, which can be used against
the maker." T it

Page Mo, & nﬁLTI‘m:‘L
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9.2 | also find that the appellant accepting central excise duty liability had
deposited an amount of Rs.3,00,000/- on 12.01.2013 without protest towards their
liability of Central Excise duty in the matter, which implies that the appellant had
accepted their liability to Central Excise duty during investigation, after detection of the
case by the department. Thus, | am of the considered view that the claim now being
made by the appellant No.1 is not maintainable and consequently hold that the facts
deposed by the appellant No. 2 to 6 in their respective statements have to be granted
due evidential value. In this regard, | also, rely upon the decision of Tribunal in the case
of M/s. Surei Engg. Works Vi/s CCE, New Delhi reported as 2004 (167) ELT 195 {Tn.
Del.), wherein, para 6 has held as follows:

it is well seftled that admission made by the maker can be accepted as a substantial plece of

awdarm& undar the faw. He cannot be laler gn mgﬂgﬂ{g fim_round and deny thal his
; e fo estabiish that the sdmission was exiracted from

MWMM.L This hﬂrnsr the pmlrw in Jaw, in my view, the admission
made by Shri Aaloke Sune, the proprielor of the appeliant's firm which he never retracted by
alleging o had been taken out from him, by beating, coercion, provided substantial piece of
gvidence for proving the allegations agains! him, as contained, in the SCN. He even deposiled

the duty amount without sny protest Therefore, the non-preparation of the Panchnama and
Joining of the independent witnesses, under thess circumstances, has got no bearing an the merif

of the casa. "™

9.3 In the instant case, the documentary and oral evidences, established
beyond doubt that the appeliant No.1 had indulged in illicit manufacture and clearance
of P.P. strip and appellant No. 2 to appeliant No.6 had abetted appellant No.1 in doing
s0. | find that all these statements are inculpable and valid as the same are voluntary.
These statements give modus operandi in details and none has retracted their
statements and the same also got corroborated with the documentary evidences
resumed during search operation.

10. From the facts and circumstances of the case, it is clearly established that
the appellant No. 1 has clandestinely manufactured and cleared the finished excisable
goods without recording the manufacture and clearance of goods thereof, without
prepaiation of central excise invoices and without payment of central excise duty, The
appellant has thereby suppressed the facts of actual production and clearance of
finished excisable goods with an intent to evade payment of duty. The mens rea is
clearly established from the fraudulent activities carried out by the appellant No. 1
Therefore, the penalty imposed on them under Section 11AC of the Act is also justifiable
and | uphoid the same.

10.1. The appellant has also argued that show cause notice should not have

been served on them in view of sub-section (2) of Section 11A of the Act, as they had
deposited entire amount as ascertained by the investigating officers. | find that the
investigation revealed that the appeliant No. 1 had cleared the finished goods valued to
Rs. 24,20,418/- involving central excise duty of Rs. 2,99,164/-, without payment of duty

during the period from 03.04.2012 to 04.01.2013. Against this, the appellant No. 1 has

Page No. 7 of 10
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-. paid Rs. 3.00,000/- on 12.01.2013. However, against interest liability for delayed

payment of duty under Section 11AA of the Central Excise Act, 1994 in respect of
clearances made during the period from 03.04.2012 to 04.01.2013, the appellant then
appeared to have paid only Rs. 836/-, which is not sufficient to fulfill their interest
liability. Further, the instant case also involves the ingredient of suppression of facts by
way cof clandestine manufacture and clearance of finished goods and therefore
provisions contained in Section 11A(2) of the Act are not applicable. The Show cause
notice has rightly been issued demanding central excise duty under Section 11A (4) of
the Act alongwith interest under Section 11AA of the Act and proposing penalty under
Section 11AC of the Act besides personal penalty under Rule 26 of the Rules.

1. It has also been argued that simultaneous penalty on the firm and pariner
can not be imposed. During the personal hearing, the Chartered Accountant submitted
that appellant No. 2 is a pariner in the appellant No. 1 - a partnership firm and no
penally can be imposed on partners as much as partnership firm. | find that the
appellant No. 2 has categorically admitted in his statement dated 05.01.2013,
25.09.2013 and 25.04.2014 that he looked after purchase, sale, manufacturing,
dispatch, account and collection and had also admitted clearance of goods without
payment of central excise duty. Thus, | am of the view that he was the person
concerned with transporting, removing and selling of excisable goods and liable for
penal action under Rule 26 of the Central Excise Rules, 2002 for the commission of
offences committed by him. Therefore, penalty of Rs. 10,000/- imposed upon the
appellant Mo, 2 is fully justified in view of facts and circumstances of the case. The
Hon'ble CESTAT, Ahmedabad in the case of Mohd. Amin A.S. Lakha reported as 2012
(275) ELT 485 (Tri.-Ahmd.) held as under -

‘ﬂ. Trmfamandfegafpmmhmngm | conclude that & ital irndividial
: penaity on_the patnership firm proviced e mmmess.ms or
m&rﬂns ul' fhe pan‘nar a-ra' ,Di"ﬂ-'l-"ﬁ"lif beyond u'ur.rf.lt warmanting & penalty if ActRule prescribes
50 85 1 the fnstanl cass. Themfore the onginal adjudicaling asutharly & fuly jusiifed in
imposing a personal penalty on the partner ather than the penalty on the partnership firm. "

1.1 It has also been contended that Appellant No. 3 & 4 are not partners but
emplovees and had to act as per direction of appellant No. 2, hence no penalty is
required to be imposed on them. | find that both of these appellants have under their
respective statements, admitted that the clearances of goods without payment of central
excise duty were made with their concurrence. It is also on record that they were
concerned in selling the goods illicitly which they knew that those were liable to
confiscation and thereby played role in evasion of duty. Thorefore, penalty of Rs.
10,000/~ imposed on each of these two appellants is maintainable.

11.2 It has been further argued that the Appeilant No. 5 & 6 were not
empioyees but relatives of partnerfappellant No. 2 and hence no penalty is to be
imposed on them under Rule 26 of Central Excise Rules, 2002. | find that both of these
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~. appellants have under their respective statements, admitted that they were involved in
clearances of goods without payment of central excise duty and the clearances were
made with their concurrence. Thus it is very evident that these two appellants had also
abetted Appellant No. 1 in evasion of duty as they were concerned in selling the goods
illicitly, Therefore, penalty of Rs. 10,000/- imposed on each of these two appellants also

is maintainable.

11.3 | find that in the case of Shreeji Aluminum Pyt Lid. [2011 {11) LCX 016E],

it has been held as under:

14.1 Further, penally of Rs. 10 iakns on Shn Ajay Kumar Mondal, Excise incharge of M's. Shreej,
the adjudicating authority has observed that he was responsible for proper maintenance of
Canitral Excise record. Inasmuch 85 we have already held that the notebooks, other private books
saized from the premises of M&. Shreeji reflected clandesting activily of M. Shreeji, which were
being maintained by the said appellant, resulting in confinaalion of demand of duty of Rs. 26
lakhs (approx.), he is iable fo penalty. However, keeping in view that he was anly an ampioyes

] rgctions of management, penalty on him iz reduced o Rs. 10000~ (Rupses

Ten Thousands only)."

11.4. In light of the above facts and legal position, the personal penalty imposed
on the appellant MNo. 2 to 6 under Rule 26 of the Central Excise Rules, 2002. is upheld.

12. In view of above findings, | partially allow the appeal filed by appellant No.
1 to the extent of setting aside the redemption fine imposed under the impugned order
However, rest of the impugned order stands upheld.

P20, e g7 g g et w Froew swtes b @ B e #
12.1. The appeals filed by the appellants stand disposed off in above terms.
BATL o
~ ol W3
(FAR HAT)
IuF (Hfrew)
By Eggnl:l Post
To,
1 | Mis. Ankur Polymers, T e T
| G-1154, Kishan Gate, Lodhika GIDC, 3 -t e,
Metoda, Kalawad Road, Rajkot drefr, oframsdnad, AT
FAEE T, TIHE
2 | Shn Mehulbhai K. Santok:, o
Pariner, Mis. Ankur : , N g ;¥ :
G-1154, Kishan Gate, Lodhika GIDC, TR, #, HET A,
Metoda, Kalawad Road, Rajkot o - Ttay. BT A
wrdfrr, S A
_ - FEE T8, TSR
3 | Shri Kiritbhal H. Patel, | frfrens
Partrer, Mis, Ankur Polymers, bl _W' SEH,
G-1154, Kishan Gate. Lodhika GIDC, o, # HE dred,
Metoda, Kalawad Road, Rajkot o8t - reuy. FaamT A
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s, ahame A, At ]
| FAEE UE, TAFE
4 | Shri Brijeshbhai N. Bhalodiya, r T T
| Partner, Mis. Ankur Polymers, * : . |
| B3-1154, Kishan Gate, Lodhika GIDC, mﬁ1#$F¢ﬁm
- Metoda, Kalawad Road. Rajkot T G g
A, Sy End. A,
FeEE 1F, TAHE
5 | Shr Ashokbhai D. Bhalodiya, fﬁ;mé AT
Partner, Mis. Ankur Polymers, 3 . a. :
G-1154, Kishan Gate, Lodhika GIDC, Oree, # 3T OEAd
Metoda, Kalawad Road, Rajkot oty - dpum ﬁ';“m ol
| welre, S A
_ HEEs 15, TARE
6 | Shn Khimjibhai B. Santoki, rwsos &1 o
Pariner, Mis. Ankur Polymers, o : . :
G-1154, Kishan Gate, Lodhiks GIDC, aree, # FEC A
Metoda, Kalawad Road, Rajkot R
el SrowmEaEna. A
| FoEE T8, T
Copy to:

The Chief Commissioner, CGST & Central Excise, Ahmedabad.

The Principal Commissioner, CGST & Central Excise, Rajkot.

The Assistant Commissioner, CGST & Central Excise Division-l, Rajkot.
The Superintendent, CGST & Central Excise, AR-IV, Rajkot.

Guard File.
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