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Any person aggrieved by this Order-in-Appeal may file an appeal to lhe appropriale authority in the following way.

srF, rt6 fi-*q rflI( rlE+ (rd *dr6{ nqr&{ arqfun{lr + ctr ldrfr idq rarz rf6 xFlfr{E,1944 fr rrRr 358 +
r.td-I-{ fua JrfuA-qF: t994 + tnn 86 + }idrrd ffidfud 1116 *1 .fl sra t Y

Appeal to Customs, Excise & Servrce Tax Appellale Tibunal under Section 358 o{ CEA, 1944 / Under Secljon 86 of lhe

Fanance Acl, 1994 an appeal lies lo:-
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The specraf bench of Cusloms, Ercrse E SeNice Tax Appellale Taibunal of Wesl Elock No. 2, R.K. Puram, New Delhi io all

mallers relalrng lo classrfication and valuation
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To the West regional bench of Customs, Excise & SeNice Tax Appellate Tribunal (CESTAT) al O-20, New l\,4ental Hospilal
Compound, Meghani Nagar, Ahmedabad: 380016, in case of appeals olher lhan as menlioned in para- 1(a) above
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{qt 5,000/- rfr }!"1 10.0ooi- Eq4 6r frq1fta ax rlm tr cfi Efr.a +tr iidrftd rffr 6r llrrdrd, s{fud yfffs
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flq tniea-qr t-mtr 5oot ow +r Ftrita ?rF qrn fr{ar Frrt t/

The appeal lo lhe Appellale Tribunal shall be liled in quadruplicale in form EA-3 / as prescribed under Rule 6 of Cenlral
Excise {Appeal) Ru,es. 2001 and shall be accompanied against one which at leasl should be accompanied by a lee ol Rs.
1,0001 Rs.5000/, Rs.10,000^ where amounl ot duly demand/interesl,/penattykefund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in lhe form of crossed bank drafl in favour of Assl. Regislrar ol branch of any nominaled public
seclol bank of lhe place where the bench of any nominaied public seclor bank of lhe place vrhere lhe bench of the Tribunal
is silualed. Applicalion made for grant ol stay shall be accompanied by a fee of Rs. 500/-.

3{dr&q;qrqlfuflq i sftr vfi . Ea vfufi-cs. t994 Er irRr 86(1) 6 liarfd sdrfir ffi, 1994. fi fiq{ 9 ) + dra
frqitra qs{ ST-5 ii qR cft-ai'a *r ar F+.rt rrd rs6 rrq t}s xrtn * EE n{r f,r zr$ 6t ,F& cia {rrr i rdrd 6r
('rri t (.{ cfr rqrFrd'6d rB(,) rlt{ a{d t 68 t rc !'6 cF + sFr, rdr fdr6r *r Bi4 .aqra fi aia Jih drnqFrqr
,xtar. 6qq 5 dre qI r+r$ 6x_, 5 rq Tq(, 4 50 .{rs Tc(r 16 xtral 50 ars {qs t 3{fu6 t .f Ffer. Looo/- 5q}, s,oooi-
Srd lFrdr 10,000/- Tsi +r Euirra rEr ?16 fI cA rf,ra 6tr Fru4ft-a ?F+ +r llrrdra, ffift-d y{dtc rqrfufiu Sr flrgl +
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soot.cq 6r B?ffad Tdr sr 6ffl d4r t/

The appeal under sub seclron (l) of Sectjon 86 ol the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under R{rle 9(l) of lhe Service Tax Rules, '1994, and Shall be accompanied by a
copy of the order appealed againsl (on€ of which shall be certified copy) and should be accompanied by a fees of hs.
1000/_ where lhe amounl of seNice tax & interest demanded & p€nalty levied of Rs. 5 Lakhs or less, Rs-5000/- where lhe
amoLrnl of service lax & interesl demanded & penally levjed as more than five lakhs but not exceadang Rs. Fity Lakhs,
Rs 10,0001 where the amounl of service tax &-interesl demanded & penafiy tevied is more lhan ffty Laihs rupeea. in the
form of crossed bank drall in tavour.of the Aisrsra'nt, €legrstrar of the bench ol nominated Public Sector Bank of rhe place
where the bench of Tribunal ls silualed i-Afp-iicafioo hade lor granr ol stay shatt be accompanied by a fee of Rs.5O0^.)-
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Ffr Jfuh-{Ix, 1994 Ar rmr 86 fr rq,qm3* (2) lri (2A) + }idda -S €t lr4 3i+f,, n-Ers{ fffi, 1994, * fr{s 9(2) (.{
9(2A) + rfd fftrlft-n cr{ S.T.,7 A & Jr s*.Ji d fF} qnr }qFa, +;frq r.qr( 1I-6 3r.{r }rg.+ (lr{ro, +drq -.qE $6
CdRr crfta 3ntf, fr cfrqi x-frrd {r {tf,* t !E qfr qztftra fn4 qrfFnf 3tt rr-o# ra.n a6rs+- xrq{i rtrrr rcrrra i;+"
tFrz g6i d-ar6{. +t tiffiq -qrqrfu+rur 6r xriai E.i rr} +r Etrr e-} arn J{retr & cft !fr sru ji frrn 6r* efrl" r /
The appeal under sub seclron (2) and (2A) of lhe seclion 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed

under Rule I (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Cenllal Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cerlified copy) and copy of the order
passed by ihe Commissioner aulhorizing lhe Assislanl Commissioner or Depuly Commissioner of Central Excise/ Service Tax
to llle lhe appeal before the Appellale Trabunal.

(i)

*qr $6, idq ticlz Td+ lii ndr6{ }trrq glfur{or (M) + cA 3{O.it * ErFi d +drq rcqr( qd6 3rfufr{c 1944 *r
trRr 35(F + idfa, jt *r ffiq ]IQftqq, 1994 fr qro s3 t riTita d-drdF{ +) lt r{. fr,B t. ri :nhr * ctr yffiq
qrfufi{sl t Jdra 6rd E{q rsr{ rF$,af{r 6{ ain * ro cfrerd (lo"/"), s{ nizr \,d qdar hErfed fr, w q8iar, r< f+a qdrar
E-drEd t, *r Erdra f+.'lt dlt', Eer6-i* trs rmr t:irlra qm fu qri 

"r-S 
finfiin }q ft} -s 6G dqq t irfi-+ a dr

idq raqru !16 (.d *flF{ * ndii{ "{i?r F6(' mr r-16" i frr:r ?ira-a t
(i) trro tt * + ka rrs
(ii) S-ai. isr AI A zd ,rd-d rffr
(iii) *jr+g rrTr Eqnr{S & furff 6 + 3ra+d tq .6a
- Erri w Fs' F€ trEr *. crdrlri frraer{ G, 2) yftI}Ir{ 2014 S j{rix t {6 ffi }ffiq flffi } smT fiflTlln-d
Frrra 3l.# (d' jrq-d 6i drrL rfi FHti

For an appeal lo be filed before lhe CESTAT, under Section 35F of lhe Cenlral Excise Acl. 1944 which is also made

applicable to Service Tax under Section 83 of the Finance Acl, 1994, an appeal against this order shall lie berore lhe Tribunal

on payment of 10% of lhe duty demanded where duly or duty and penally are in dispute, or penalty, where penally alone is in

dispule, provided the amount of pre-deposil payable would be subject to a ceiling of Rs. 10 Crores,

Under Cenlral Excise and Service Tax, "Duty Demanded" shall include :

(i) amounl delermined under Section 11 D;

(ii) amounl of erroneous Cenvat Credil takeni

(iii) amounl payable under Rule 6 ol lhe Cenvat Credit Rules

- provided funher lhal the povisions of lhis Section shall not apply lo lhe slay applicalion and appeals pending belore

any appellate aulhorily prior lo lhe commencemenl of lhe Finance (No.2) Act, 2014.

,rGI m I{ isl qiTtlllur 3rrka :

Revlalon appllc;fion to covemm6nt ol lndta:

t{ xrt?r ff Tiftsrq qrftr6r ffifud }{rf,-il i. }.&a r.qq rlffi xfufr{F, 1994 *r qrrr 35EE } srln q{E+ i ,?rlra }r{{
xfud srrd qi6r{ q:dtnFul Jniaa ffi. fuz rrrrra, r.+e tuirrr. d!ft EB . *de Ac rffi. TiE-d Ett', Fl tr-ft-fi0001 +t
fr'ql ar qGsr / "

A revision applicalion lies lo lhe under Secretary, to the Government of lndia, Revision Applicalion Unat, l\,linislry of Finance
Depadmenl of Revenue, 4th Floor, Jeevan Deep Building, Parliamenl Street, New Delhi'110001, under Section 35EE of lhe
CEA 1944 in respecl of the following case, govemed by first proviso to sub-seclion (1) of Seclion'3s ibid:

q? Er i ffiS a-nfrra + FrFd i. afl {rFra Frdt era a\ ErS firrsr} t tfuR ?lE i qrfrrra fi dt{rfr qr ffi :ra qrrqrn ur
fu{ fqfr !-16 igR- T6 t <df rrji{ 116 craTFa * drra. qr a;S lrsF rrF ri qr rcEoi a Trd * qss{q i drri Ht 6rrsr} qr

F.-* :furr zf6 t Eni + dEld + nlii ,lt/
ln case of any loss ol goods. where lhe loss occurs in lransil from a faclory lo a warehouse or lo anolher faclory or frofi one
warehouse lo another during the course of processing of the goods in a warehouse or in slorage whether in a ,actory or in a

slr{ * aT. E-fr {r< qT &t{ +i ffia w ri ma + frF-al'sr d' qTrd Fri Frf, c{ 8t ,6 +-frq i.qrq T6 ; gs &i.) *
trrf,-i i il firrd + <16{ E * rq [l &ir 6l fuid 6r rr$ e /

ln case o, rebale of duty of excise on goods exporled to any country or terrilory oulside lndia of on excisable material used in

lhe manufacture of lhe goods which are exporled lo any country or tefiitory outside lndia.

qE rer{ rri$ 6r t r-da Bq fs rffi * {rfl. +cr6r q tI.Er si nrd furd frqr,rqr tt /
ln case of goods etported outside lndia expo.l to Nepal or Bhutan, without payment of duly.

{fffi'a-a rar6 * yarra rrq + q-rrdra } Rq .,t g{A,,?.c fq xfufr{F !-{ t{+ EfrF qrdirri} * ad rEq & rBt J,tr tt
:irlr at r -r+a (r+fr) +'rdRr ts? yfqF:rE (,r. 2i. 1998 *'r trnr 109 + -{Rr FiEa #r,r9 arta :nra sErarfafu rr q] dr{ t
qrftd ias zli, f ti
Credii of any duly allowed lo be ulilized towards payment of excise duty on final producls under the provisions of this Aci or

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, lhe dale appoinled under Sec.

109 of lhe Finance (No.2) Acl, 1998.

jq{f€ 3rri4;r fi d cfiiqi cqr Ti@i EA-8 *, d'fi #erq rflr4?r rlF (x$- ) frqfil{&, 2001, * fi{r{ I * liTll-d lafftE t,
rsgrft*{iicsr*3{16i3idd-d*tqriqrl6qtJq{t€d3rrifii+EFr{ iniarq}*d3nt{*ra}cfaqi{d'd8rdfr
urfgr rru & id{ ricE q-a rfuF+re, 1944 &lnn 35-tE +'ra atifH t]F & rar4ri * €req tatrq{ IR6 & cff
d ri6rfl* fFqt / -

The above application shall be made in duplicate in Form No. EA-8 as specilied under RLrle, I of Central Excise (Appeals)

Rutes,2001 wilhin 3 monlhs from the date on which lhe order soughl lo be appealed against is communicaled and shall be

accompanied by two copies each of lhe OIO and O.der-ln-Appeal. lt should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944, under l\,laior Head of Account.

Ei{rarsr xr}d-i i qrrr ffifud Btrlfaa lrffi fi }cErq *r ari afia r

#ti {-ara rrs (16 i{rs.6ci ql,sS 6q ft d sqt zool- st tl,Fna lt-4 src afu qtr TiEra ar8 \'+ Frg 5ct t -q1fl d ai
5Ci 1000 -/ 6l rr.rard fr-qr flrq I

The revision applicafion shal' be accompanied by a fee of Rs.2O0/'where the amount involved in Rupees One Lac or less

and Rs. 1000/'where the amount involved is more lhan Rupees One Lac.

qfr r€ Jlralt A F3 Fd 3{reri +r Fffli'?r t at qd4 {d jnalr + Rs erF +r {4ilra, sqri€ aa t Eisr ?rar aIF, t ad ariz t
Bti i' ,t fr F&@I qd +rt t r-n-i + fi( qrnArfr yffiq rqrtu-s, or *t r.r nq-a ar +.ffq r[6R at (rn xtad Feqr ana: * I i
in cdse, the order covers various numbers ol ordeG in Original, fee lor each O.l.O. should be paid in lhe aloresaid manner,

not withslanding ihe fact that the one appeal lo lhe Appellant Tribunal or the one applicalion to the Cenlal Go!'i. As the case

may be, is filled to avoid scriptoria work iI excjsinq Rs. 1 lakh fee of Rs. 1001 for each

qrrra tE-a ;qrqrfrq {-tr ]rfffi{q, 1975. $ 3r;{]rdl'l t sTsR {fr 3nier (ri T.rfi nrirr fr cfi q{ Aqfta 6.50 5Yi 6r

arql.rrr ?raF Aft-. dII Etar qrft.t /

One copy'of applicatron or O I O as the case may be, and lhe order of the adjudicaling authority shall bear a court fee stamp

ol Rs. 6.50 as prescibed under Schedule-l in terms of lhe Courl Fee Ac1,1975, as amended.

crnr nF iiHlq 3.flr6 ?rF (fi t-d,I4.{ Jr}d}q a.mfuflur (flrt Fdtl) ffi. 1982 i affid va ra +iEE!,E rl7d a}

EM? F.i ari tui d :it ri eqra:tifta frcI qrar tr i
A[enlion is also invited lo the rutes -coyerrig these and olher related matlers conlained in lhe Cusloms, Excise and SeNice

Appellale Tribunal (Procedure) RulPs. 193r.

:a g$frq crftr6rt $t 3{+d e&d 6{t * itifud .qlq-6. Faqd a}r rdrrrs 9.ldqrni * R(' :r4raFfi fasr:tq +{qr''
www.cbec gov.in +t lo r+i t t I '
For the el;borale, detailed and latest Brovisioos relatir€ to liling of appeal to the higher appellate authoriiy, the appellant may

refer to the Departmenlal websile www.o{,clgov-ilr
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:: ORDER.IN .APPEAL::

M/s. Jeet Construction Co., Shivam Trinetram, plot No. i3,
Airport Road, lncome Tax Society, Raiya Road, Rajkot, Gujarat _ 360 OO7

(hereinafter referred to as "the appellant") filed the present appeal against the

order-in-originar No. 16/sr/20'r5-16 dated 22.02.2016 (hereinafter referred to

as "the impugned order") passed by the Assistant commissioner, service
Tax Division, Rajkot (hereinafter referred to as ,,the adjudicating authority',).

2' Briefry stated, the facts of the case are that during the course of
audit, it was noticed that the appeilant had provided service to BSNL,
Ahmedabad for trenching, digging and raying of underground opticar Fibre
cabre and other aried work in sabhari Exch. / to Kotadi Brs (part of Bhuj
Ring-22) as per agreement dated 28.09.2010. This audit observation
culminated into issuance of SCN No. Vl(a)6_7/SCN/AC/15_,16 dated
05 10.2015 proposing recovery of service tax amounting to Rs. 2,0g,770l_
under proviso to section 73(1) of the Finance Act, 1994 (hereinafter referre<i
to as "the Act") arongwith interest under secrion 75 of flre Act and impositiori of
penarties under Section 77 and 7g of the Act. The adjudicating authority, vide
impugned order, confirmed demand of service tax arongwith interest and arso
imposed penarty equar to the amount of service tax under section 7g of the
Act.

3. Being aggrieved by the impugned crcier, the appeilant fired the
present appear, interaria, on the grounds that circurar No. 12315/2010-TRU
dared 24.05.2010 has ciarified that raying of cabres under or arongside roads
is not a service; that their activity is squarery covered under sr. No. 2 0f the
table contained in the Circular; that the adjudicating authority failed to give due
consideration to the decisions given by CESTAT in the case of sanjeev Kumar
Jain - 2014 (m) SfR 312 (Tri.-Det.) and Chaitnya Enterprises _ 2014 (35)
STR 120 (Tri.-Bang.). The appellant also referred to OIO No. 2BlJCl2O12
dated 16 04'2012 issued by the Joint commissioner, Rajkot in their own case
on the same issue wherein the demand of service tax in reration to raying of
cables was dropped on the grourrd of being non taxabre service. The apperant
has arso submitted that, there has been nl irlent to evaoe payment of service
tax and therefore section 78 was not to be attracted as matter of penarty is
governed by the principles as laid down by the Hon,bie supreme court in the
landmark case of Hindustar steer Limited - igTg ELT (Jr59). -l-he 

appeilant
has arso stated that the imposition of penarty is bad in raw inasmuch as there
is no violation of any nature committed by them.

-4TI(
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4. Personal hearing in the matter was held ^n 25.04.2017 which

was attended by Shri Chetan Dethariya, Chartered Accountant. However, due

to change of appellate authority, the personal hearing was again held on

21 .06.2017 which was attendecl too by Shri Chetan Dethariya, Chartered

Accountant and he reiterated Grounds detailed in Memorandum of Appeal.

Findi nos: -

5. I have carefully gone through the facts of the case, the impugned

order, appeal memorandum and the submissrons of the appeilant. The rimited

issue to be decided in the present appeal is whether the confirmation of
demand of service tax arongwith interest and imposition of penalty under

section 78 of the Act under the category of "commercial or lndustrial

construction" service in respect of work relating to laying of optical fibre cable,

is correct or otherwise.

6. lt is observed that the adjudicating authority has confirmed the

demand of service Tax arongwith interest and penare as proposed in the
impugned show cause notice by nolding that the activities such as excavation

of trench, laying of duct (HDpE pipe), passing of optical fibre cable through

duct, jointing of ducucabre, backfiiling, soir revering and anciriarylailied work.

etc. for laying of opticar fibre cabre, carried out by the appeilant are covered

under the definition of "commercial or lndushial construction services,,. I find
from the agreement dated 24.12.2010 entered into with BSNL, that the nature

and scope of work to be performed by the appeilant was raying of underground

optical fibre cable and for this purpose they were required to undertake some
reiated work such as trenching, digging, stc. I also observe that BSNL is a
company providing telephone service, cell phone seryices and internet
services to the pubricltheir customers, which necessitate raying of opticar fibre
cable.. Therefore, r anr of consideied view that raying of opticar fibre cabre is
the principal activity carried out by the appeilant and trenching, digging and
other related activities carried out by the appeilant are incidental and anciirary
activities and are required to be carried out for the performance of their main
activity i.e. laying of optical fibre cabte.

7. The appeliant has vehenrenfly argued that Circular No.
1231512010-TRU dated 24.0s.2010 has crarified that raying of cabres under or
alongside roads is not a taxabre service, and r finri force in the argument of the
apperlant. r find that the said circuiar dared 24 .05.2010 issued by CBEC u'der

4
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subject ?pplicability of service tax on laying of cables under or alongside

roads and similar activities" and it has clarified at Sr.No. 2 o't Para 3 that laying

of cables under or alongside roads is not a taxable service under any clause of

sub-section (105) of Section 65 of the Finance Act, 1994. Para 2(iv) of the

circular also clarifies that 'site formation and clearance, excavation and

demolition services' are attracted only if the service providers provide these

services independently and not as part of a complete work such as laying of

cables under the road. Accordingly, I hold that the appellant is not liable for

payment of service tax for carrying out activities of laying optical fibre cable for

BSNL and I set aside the demand confirmed vide the impugned order.

8. Since, demand of service tax is not sustainable; the order for

recovery of interest and imposition of penaity no not suftive.

9. ln view of above discussion and findings, I allow the appeal filed

by the appellant, with consequential benefit, if any.

fo"

10.

Bv Soeed Pos

3rtM EErn c$ 8t +$ 3{fid q.r FqeRT i{rtrd atfr € fuqr ilrdr ilt

The appeals filed by the appellant stands disposed off in above terms.

<\d I6VIIT
-9\

C

To,

M/s. Jeet Construction Co.,

Shivam Trinetram, Plot No. t3,
Airport Road, lncome Tax Society,
Raiya Road, Rajkot,
Gujarat - 360 007

Copy to:

(TnK ridg
rry+d (3rqrffi)

d. dfd +.-qanra *vff,
Fr+q B-}*, wte a. rr,
q-fidt tB, g+-q t-trs ffi,
tqr ts, ttd+tc,

TEmA - 3eo oote

ql w1?

t

J

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad.
2) The Principal Commissioner, CGST & Central Excise,, Rajkot.
3) The Assistant Commissioner, CGST & Central Excise, Rajkot.
4) The Superintendent, CGST & Central Fxcise, Range-ll, Rijkot.
5) Guard file"
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