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:: ORDER-IN-APPEAL ::

M/s. Jeet Construction Co.. Shivam Trinetram, Plot No. 13
Airport Road, Income Tax Society, Raiya Road, Rajkot, Gujarat — 360 007
(hereinafter referred to as “the appeliant") filed the present appeal against the
Order-in-Original No. 16/ST/2015-16 dated 22 02 2016 (hereinafter referred to
as “the impugned order”) passed by the Assistant Commissioner, Service
Tax Division, Rajkot (hereinafter referred ta as “the adjudicating authority"”),

2. Briefly stated, the facts of the case are that during the course of
audit, it was noticed that the appellant had provided service to BSNL,
Ahmedabad for trenching, digging and laying of underground Cptical Fibre
Cable and other allied work in Sabhari Exch / to Kotadi BTS (Part of Bhyj
Ring-22) as per agreement dated 28.09.2010. This audit observation
culminated into issuance of SCN No. Vi(a)6-7/SCN/AC/15-16 dated
05.10.2015 proposing recovery of service tax amounting to Rs. 2.09.770/-
under proviso to Saction 73(1) of the Finance Act. 1504 (hereinafter referrad
1o as “the Act”) alongwith interest under Seciion 75 of the Act and imposition of
penalties under Section 77 and 78 of the Act The adjudicating autharity, vide
impugned order. confirmed demand of service tax aiongwith interest and alen
imposed penalty equal to the amount of service fax under Section 78 of the
Acl.

3 Being aggrieved by the impugned crder, the appellant filed the
present appeal, interafia, on the grounds that Circular No. 123/5/2010-TRU
dated 24.05.2010 has ciarified that laying of cables under or alongside roads
15 not a service: that their activity is squarely covered under SI.No. 2 of the
table contained in the Circular: that the adjudicating authority failed to give due
consideration to the decisions given by CESTAT in the case of Sanjeev Kumar
Jain - 2014 (33) STR 312 (Tri-Del ) and Chaitnya Enterprises — 2014 (35)
STR 120 (Tri-Bang.). The appellant also referred to OIO No. 28/JC/2012
dated 16.04.2012 issued by the Joint Commissioner, Rajkot in their own case
on the same issue wherein the demand of service tax in relation to laying of
cables was dropped on the ground of being non taxable service The appellant
has zlso submitted that, there has bean ne niant to evaoe payment of servica
t2x and therefore Section 78 was not o be atbacted as matter of penalty is
governed by the principles as laid down by the Hon'ble Supreme Court in the
landmark case of Hindustan Stae! Limited — 1978 ELT (J 158). The appellant
has also stated that the imposition of penalty is bad in law inasmuch as there
is no violation of any nature committed by them .
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4 Personal hearing in the matter was held ~n 25.04.2017 which
was attended by Shn Chetan Dethariya, Chartered Accountant. However, due
to change of appellate authority, the personal hearing was again held on
21.06.2017 which was attended too by Shri Chetan Dethariya, Chartered
Accountant and he reiterated Grounds detailed in Memorandum of Appeal,

Findings:-

5. | have carefully gone through the facts of the case. the impugned
order, appeal memorandum and the submissions of the appellant. The limited
issue to be decided in the present appeal is whether the confirmation of
demand of service tax alongwith interest and imposition of penalty under
section 78 of the Act under the category of “Commercial or Industrial
Construction” service in respect of work relating to laying of optical fibre cable,
s correct or otherwise.

B. It is observed that the adjudicating authority has confirmed the
demand of Service Tax alongwith interest and penalty as proposed in the
impugned show cause notice by nolding that the activities such as excavation
of trench, laying of duct (HDPE pipe), passing of optical fibre cable through
duct, jointing of duct/cable, backfilling, soil leveling and anciliany/aliied work,
etc. for laying of optical fibre cable, carried out by the appeilant are covered
under the definition of "Commercial or Industrial Construction Services™. | find
from the agreement dated 24.12 2010 entered into with BSNL. that the nature
and scope of work to be performed by the appellant was laying of underground
optical fibre cable and for this purpose they were required to undertake some
reiated work such as trenching, digging. =lo. | also cbserve that BSNL is a
company providing telephone service, cell phone services and internet
services to the publicitheir customers. which necessitate laying of optical fibre
cable. Therefore, | am of considerad view that laying of optical fibre cable is
the principal activity carried out by the appellant and trenching, digging and
other related activities carried out by the appellant are incidental and ancillary
activities and are required to be carried out for the performance of their main
activity i.e. laying of optical fibre cable

7 The appeliant has vehemently argued that Circular No.
123/5/2010-TRU dated 24 05.2010 has clarified that laying of cables under or
alongside roads is not a taxable service and | fing force in the argument of the

appellant. | find that the said Circular dated 24 05 2010 issued by CBEC under .
T M
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subject “Applicability of service tax on laying of cables under or alongside
roads and similar activities” and it has clarified at Sr.No. 2 of Para 3 that laying
of cables under or alongside roads is not a taxable service under any clause of
sub-section (105) of Section 65 of the Finance Act, 1994 Para 2(iv) of the
circular also clarifies that 'site formation and clearance, excavation and
demolition services' are attracted only if the service providers provide these
services independently and not as part of a complete work such as laying of
cables under the road. Accordingly, | hold that the appellant is not liable for
payment of service tax for carrying out activities of laying optical fibre cable for
BSNL and | set aside the demand confirmed vide the impugned order.

8 Since, demand of service tax is not sustainable; the order for

recovery of interest and imposition of penalty do not survive.

g, In view of above discussion and findings, | allow the appeal filed
by the appellant, with consequential benefit, if any.
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10. The appeals filed by the appeliant stands disposed off in above terms.
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Copy to:

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad
2) The Principal Commissioner, CGST & Central Excise,, Rajkot.
3) The Assistant Commissioner, CGST & Central Excise, Rajkot,
4) The Superintendent, CGST & Central Excise, Range-ll, Rajkot.
5) Guard file
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